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§ 51:1 Summary of postconvictfon remedies in West 
·virginia ~ 

. . .. :: 
Principal,_pQ~~onvict~pn re:inedy:. . . -.r.,. 

Habeas Corpus. This remedy may :be applied for "in: (1) the 
West Virginia Supreme Court of Appeals; (2) the circuit court of 
the county wherein the petitioner is·incarcerated; or (3) the circuit 
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WEST VIRGINIA '§ 51:2 

court. of. the county, wherein the. ,petitioner. vq:as. convicted. The 
remedy· is an independent. civil action, not a. postsentencing .phs.Se 
of.the original criminal.case: The remedy isiauthorized :by statute·. 
There is a custody1 requirement applicable to the remedy: Newly 
discovered evidence of innocence is not a ground !for. relief:in. 
West Virginia .postconviction habeas corpus. proce,edi})gs., . 1 , 

.··· • . : i j 

Right to counsel: 
There is a: right_ ~~.coµns~l ~ W~~t Virgini~ .Pos.tco~~ctip~ :q_a,-

beas corpus proceedings:.· . \ '·: : _. .. ·: :.. . , .. · . . < \ •. 

Statute; of Iiinitations: · .. ~ ::-..·.,;. ·· ·.·' L · 

None. 

se·c~ndary post,coin~i~i•~;:~~m~4ies:.-. '. 
·Motion to correct illegal sentence: .. 

r.::,;. 

Motion to· correct· sentence: iinposed in· an· illegal manner 
Motion to reduce sentence' 1 

•• •• • . "" . ' 

· 'Motion to correct clerical mistake · · · · 
Writ. of-error. cor~1ll' nobisi ; ' ' I • 

. , . . . ~ / . 

,, 

other -~emedies: · '· ; •-· · · 
. : West:. Virgiµia has a. post~6~victiop. ~NA .testi~g -~ta tut~;' 
enacted in 2004. · ~· . · · .' · · . ... . · " . . :~·: 

West Virginia has an erro~eous convictiOns act, 
1

ena~ted .. in 
1987. ~. ! .. ; . -, , • .• : . ( :_.- • I ' '.' 

' '\ I -'-, 

Helpful readings: 
(1) Nichol, Waiver Under the West Virginia Hab~~s 9orrus 

Act, -81 W. Va. L. Rev. 393 {1979) ·' :·' · . · ·. . · · ·. ' 
(2). Goodwin~ ;Sentenc~ · an:d~ Punishment-:-Harsher <Pe:palties 

Follo~ng Habeas Corpti$' Relief, 70 W. v a'.' L~ Rev~ 121 · (196~) I 

~~ (3) Note: Habea~'.'coi-pµs 1n/Wes(Vii-gi,lia:, 69 w~ iva: L~. :R~v'. 
·293 (1967) . j . ' • ' : • ' • • ' • • ~ 

: (4).· C~mm~n~; Constit~t~&n~~--1'a'V~Th'e Wideni_ng:~<?oi>~ 'qf 
State H~~eas p9!rpus Reh~f, 67 YI· Y~~.L.Jt~v. 234 (1~65,) .: .... 

(5) Comment: Bpwman -v ... ~ey~rett: .RetrQ~ctivity of..Cfiminal 
Proc~d~e Decisions, 85 w. Va ... _L .. R,ev.:273i(_l983). I. . . :·· v.' 

.(6) Carlin, Correction of Error on Motion,r55 W. Va. ·L. :Rev::l 
(1952) .··.. . ._ . C\ 

• " '. f'. • '~ .• 

§ 51:2 ·Writ of.Jla'3eas corpUS'.lUlider Post-Convi~tiOn ·:· ·~ , ;: 
.. Habeas Corpus Act of 1967:·\ " ·>: . . . : .... _,;;: ._ · 

.The principal postconviction r.emedy in .West .Virginia· is'the 
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§ 61:2 STATE PosTCONVICTION REMEDIES AND RELIEF 

writ ofhab~as corpus, as available under.the .West Virginia Post­
Conviction Habeas Corpus Act ·of 1967, ·and, as codified in Article 
4A ("Post-Conviction Habeas ·Corpus") of Chapter 53 ("Extraordi­
nary 'Remedies") ·of the. West Virginia Code CW. Va. Code § 53-
4A-1 through § 53-4A-11). 

The 1967 statute, as ·codified, has ·been amended three 
times-in 1971, 1977, and 1981. 

§ 51:3 · Writ of ·habeas 'corpus under Post-Conviction 
Habeas Corpus Act of 1967-Rules governing 
postconviction habeas corpus proceedings in West 
Virginia .. · · · · 

. •' 

Postconviction habeas corpus proceedings in West Virginia are 
governed not only by the current codified versiOn of the West Vir­
ginia Post-Conviction Habeas Corpus Act of 1967, but also by the· 
Rules Governing Post-Conviction Habeas Corpus Proceedings in 
West Virginia, adopted by the West Virginia Supreme Court of 
Appeals on Dec. 13, 1999, 206 W. Va. XCII (1999). See, e.g., Rule 
1, Rules Governing Post-Conviction H.abeas Corpu·s Proceedings 
in W.Va. (these Rules supplement, and in designated instances 
supersede, the statutory procedures set forth in· postconviction 
ha}?eas corpus statute~). These Rules are modeled after the Rules 
Governing Section 2254 Cases in the United States District 
Courts, as originally adopted in 1976 and effective i.n· 1977. 

§ 51:4 Writ of habeas corpus under Post-Conviction · 
Habeas Corpus Act of 1967-Independent civil 
action 

. . 
A West Virginia postconviction habeas. corpus proceeding is an 

inq~pendent ~ivil action, not a pos~sentencing phase of.the origi­
nal ·criminal case. W.Va.C~de § 53-4A".'l(a) (fill proceedings in ac.­
cordance. with the West Virginia Post-ConViction Habeas Corpus 
Act shall be Civil 'in character and shall tinder no circumstances 
be regarded as criminal pro~eedings. or a criminal case); 
W.Va.Code· § 53-4A-4(b) (all procee9ings qnder the West' Virginia 

· Post-Conviction Habeas Corpus Act are· civil· and not Criminal in 
character). ·A habeas corpus proceeding 'is ·not a ·substitute for a 
writ of error in that an ordinary trial error not involving 
constitutional violations will not be reviewed. -State ex rel. Kitchen 
v. Painter, 226 W. Va. 278~ 700 S.E.2d 489 (2010). 

§ 51:5 .Writ of1habeas corpus.under Post-Conviction 
Habeas Corpus Act of 1967-Custody requirement 

There: is a custody requiDement in West Virginia postconviction 
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WEST VIRGINIA § 51:6 

habeas· corpus proceedings. W.Va.Code § 53-4A-l(a) (any person 
convicted of a crime· and incarcerated under sentence of imprison­
ment therefor who contends that the conviction or. sentence is 
subjec~.t() collateral attack·may file.a petitjon for a writofhab~as 
corpus). See, e.g., Cline v. }/[irandy,, .234 W. Va .. 427, 765, S.E .. 2d 
583 (2014) (predicate for filing, pursuing, and. vesting· the circu,it 
court with subject matter jurisdiction is a habeas petitioner's 
incarceration; inmate who h~s been released fromjn~ceration 
and placed .on parole is no longf2'r "incarcerated µnder,sentence -of 
in;ipriso~ent"; inmate's right to petition for post-conviction ha­
beas corpus relief ends when he or she is re~ei;iseP, from i;qcarcera­
tion); Elder v. Scolapia,, 230 W. Va. 422, 738 S.E.2d. 924 (20la) 
(ari ·offender who has been sentenced pursuant to. the Home 
Incarceration Act and is ~ccordingly subject to substantial restric­
tions on his or, her liberty by virtue o~ ~he terms and conditions 
imposed by a home incarceration order, which iriclu,de arrest and 
resentencing for a violation of those terms and conditions~; is 
"incarcerB;ted under sentence of imprisonment" for purposes of 
seeking post-conviction· habeas corpus relief); State ex rel. McCabe 
v. Seifert, 220 W. 'Va. 79,' 640 S.E.2d 142 (2006) (in the present 
case; the state invites this court to hold that parole· is excluded 
from the word "incarcerated"· within the context of W.Va.Code; 
§ 53-4A-l(a), of the West Virginia Post-Conviction Habeas Corpus 
Act, and that, therefore, inasmuch as McCabe has been released 
upon ·parole, he has no remedy under the Act; such ari extension 
of the law in the factual circumstances· herein, however,· is ·unnec­
essary; nor would such· an extension in this unique ca·se be 
appropriate). · · · 

§ 51:6 Writ of habeas corpus under Post•Conviction · 
Habeas Corpus Act of 1967~§ 53·:.4A-l-Grounds for 
~d I • 

Under the West Virginia Post-Conviction Habe~s Corpus Act of 
· 1967, the grounds for habeas. relief from a conviction or sentence 
are comprehensive. See W. Va. Code § 53-4A-l(a) (any .. p~rso~ 
c.onvicted of a crime and incarcerated under a sentence of 
imprisonment may apply for habeas relief to raise claim of denial 
or· infringement of constitutional rights, or that the convicting 
court lacked jurisdiction, or that the sentence is in excess of the 
legal.maximum, or that the conviction or sentence is otherwise 
subject to collateral attack). The language in W.·Va. Code § 53-
4A-l(a) regarding grounds for relief is modeled after language in 
28 U.S.C.A. ·§ 2255 and the 1955and1966 versions of the UPCPA. 

Newly discovered. evidence of innocence i~ not a ground· for 
relief in West Virginia postconviction habeas corpus ~cases. Th~ 
West Virginia Post-Conviction Habeas Corpus . Act does not 
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provide th~t newly:discovered·;evi~ence a claim for~relief,· nor:are 
there any' court decisions holding:tha_t such evi~ence is a ground 
for habeas relief~ ·.' • i' 

1 

•; • I • '. i::. / 1' '-~~·: ~) ' I • ' 'r 

. · Merely fi~ding that ·counsel's performance· may· have been 
deficient on ari issue does ·not afford· a defendant ·habeas relief: It 
inust· also· be Lshown that· there ·is "a· reasonable probability that; 
but for· counsel's unprofessional errors, the result of the proceed• 
ings wohld·have been different.":State ex rel. ·nunlap v. McBride, 
225 W. Vil". 192; 691 S.E.2d.l83 (2010). See also Holcomb v.:Ballard~ 
232 W: Va.· 253;::·752 S.E.2d 284 (2013) (this appeal was brought 
by: Robert L~'.Holconiq :(hereinafter referred to as''lMr. Holcomb") 
from ax{order· of the Circuit· Court of Nicholas County thaf denied 
his· petitfoh :for h~beas .~prpus relie~; 'iif this· appeal, iv.rt~ Holcomb 
aigues JAa~ ~he circuit cowt committed· ~rror in ruling that .his 
~e·~~divist·_ Hfe ~mpri_sonment .. se~tence w.as yalid, ·that µi~·life 
iJ?lptj.sotrm,ent s~n.tence was riQt. disp;roportionate~ ~nd tpat. ·hi:s 
trial; cqlinSel did ·riot improperly advise lpni. to stipulat~ to, the re­
cidivist charges;. ·vr.e rey~rse .and reni_and t~s 'cas~ .f~r (i;irth~r 
prQceedings consist~n:t .. with this opinion; a recidivist seQ.:te,rice 
under W. ya. C.o~e ~ 61-11-19 is au~omatically vaca~a whenever 
t~e.: under.lying f~lOny convi.~tion" is vacated; the,. :procedural 
requir~me~~~ .of recidivist punishment statute, wltj~h required a 
prosec~t~r tp prese.Q.t an. information to. a court .after .a defe~dant 
is.· c_onVicted, but before the defendant is sentenced, and required 
court to __ aq-ai~ the defendant on. the ~form~tion :before expira-:­
t~on of .th~ term of court at which the. defendant was cpnvicted, 
were mandatory, jurisdictional, and not subject to han;nl.ess error 
analysis); Ballard v. Ferguson, 232 W. Va. 196, ·751 S.E.2d ·716 
~2013) ~~}l.is ,i.s ~n.appeal of Da:vid

9
B .. allard, Warden,. ~f Mount,91~ 

lY~ Corr~ct1on~l Complex ("t~e .,St·ate"), from an order of the 
Circuit Court of Monongalia Courity that granted h~beliS corpus 
relief to Brian Bush Ferguson ("Mr~ Ferguson");· the State 
·contends that the' circuit :court erred in- finding that Mr. ·Ferguson 
was ·denied effective' 1 assistance of. trial. counsel;, finding Iio error 
in the 1:circuit · court's rulings~ we affirm; -a trial court lacks jUris­
diction to enter li'"valid judgment of conviction against an accused 
who was denied effective assistance of counsel and a judgment so 
entered ·is· void; . in the ·West· Virginia courts, claims ·of ineffective 
assistance of counsel ·are to be :governed -by the-two~pronged·test 
established in Strickland v: ·Washington, 466 U.S. 668, 104 S. Ct~ 
2·002, :80 L. '-Ed. ·2d 674 (1984): (l) couns'el's performance 'was 
deficient-under ·an objective standard of reasonableness, and· (2) 
there'is 1a reasonable probability that, but for-corinsel's-unprofes­
sional· errors, the result of the· proceedings would have been .dif­
ferent;· although there is a· strong presumption that ·counsel's 
conduct falls 1 witl$1 the wide range of reasonable professional· as.: 
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sistance, .and.judicial :scrutiny of counsel's perforn{ance must be 
highly .deferential~ counsel must· at a minimum ,conduct. a reason~ 
able investigation enabling him· or her to make.informed deci­
sions about how :best to represent criminal clients; thus, the 
PresumptiOn is simply·inappropriate if.counsel's strategic deci­
sions· are>made after an ·iriadequate -investigation);- L~eper-El rJ. 
Hoke, 230 W·. Va. 641, 741 S.E.2d 866.'(2013)'(appeal from denial 
of habeas corpus p.etition was moot because inmate had obtained· 
re.lief he sought). · ; · .. . , : • · , i · · 

. " , ' ·;,. 

§ 51:7 · . Writ of habeas corpus under-.Post~Conviction · 
· · ;_Habeas CorpusAct'qf.1967~§'58·4A·l-Grolµlds for 

relief~halleligiilg decisions of parole· and prison . 
" "officials · : · : · · 1 , · • · 

Tii~ . gr~rtnds. for. r~li~f in W:est: Virghria: postponvi~tio~ habeas 
corpQ.~ proceedings; ~e not li.w.i~ed to claims involving. the valid­
~ty '.0£ the·!ponviction or sent,e,n.p~ .. For. ~~yl~, .the decisio.ns of 
the! -R~ol~ . .l;>pard o;r. of .prisQn. qffi#Q.ls may 'Qe reviewed vi~ ~he 
writ. of hap~t:t~. corpus !tQ .. prev.en~ ~h,i~, process 1~olations .~d abuse 
o( discretiot;).., . . . ; . ~. .. .... _ ~. , . , . 

• • - • 1• • ; ' ! " - j ! . ' . ; ~ ) . . I : ' • I I -; • ~ : • J 

§ 51:8 Writ of habeas corp~, ~der Po~t~Convictiqn j •• , , 

!Jabeas Co~us Ac.t of 19"7-Challenging 
. conditions of confulement. . \ . 

,, •• _ ·t • _: 1 .• .J. I • • • 

Habeas corpus niay also be used to· challenge unconstitutional 
conditions ofconfine.ment in West· Virginia prisons·.' ~). : · .: : 

,; l 

§. ·51:9 . »Writ of habeas· corpus .under· Post•ConViction , · .. · 
, , Hl;lbeas Corpus Act~of 1967-§ 53-4A•l-..Statute of 

.. . 1 1: limitations 1' · ' ; · , : .. . . 1 . 

"§' 53~.4A~f ~Statute ~f limitatio~s, · ... · ·" ·: ,, ~·' . . .. · .. · 
. ·Ther~. i~ :~(); s.tatute ~rfi~taBotis o~ filing a. petitioµ, f~~ :~:writ 

of hal;>~as corpus under· th~ West Virginia PQ~t-OC>nviction Ha~ 
beas .Qorpus Act .of 1967. W.Va~Code ·§ 53~4A-l(e) (~ P.e~tio~,for 
post.convicpo~. habe,as corpus reliefin~Y: b~ fil~d: at any time ~~r 
the convictiOn ~d .. sentence ill; the.,crim~nal proce~4ings hav~ 
beeq rendere.d an.d 1mpQseP. -~~ the tirile for ;the taking of ai:t. ap~ 
peal with respect' thereto has exp~e~ qr ~e riglit .Qf appeal, ~ith 
respect thereto _has been exhausted). . . 

. : • ' ~ ~ I I " 1 • 

§ 51:10 Writ of habeas corpus und~r Post~Con~ictiOn. . · ". 
1 

• Habeas Corpu&.Act,of 1967~§.53·4A~l- · ·. · .,: 1 

• , : ' ' • Jw.-isdictiOn, venu~ •and filing I~ ' ,' •' ' 

. ~ ' ' . : ·, \. . :. •, , ; ~ . ·. , . . : . : ~ ' '' 

. Bo~h·the West: Virginia Supreme Court. of·Appeals ,and .that 
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§ 51:10 STATE PosrooNVICTION REMEDIES AND RELIEF 

state's circuit courts are ·vested· with original jurisdiction in ha­
beas corpus proceedings by-the' state constitution.and state statu.; 
tory law. W.Va.Const. art. 8, §. ·3 and W.Va~Code § 51-l-3. 
(Supreme Court of Appeals shall have original jurisdiction ·Of 
proceedings in habeas' corpus); W.ya,Const. art. 8, § 6 (circuit 
courts shall have original and :general .jurisdiction of proceedings 
in habeas corpus); W.Va;Code § 51-1-2 (circuit courts shall have 
original and general jurisdiction of all cases of hapeas corpus). 

Under West Virginia Post-Conviction Habeas Corpus. Act. of 
1967, a petition for a writ of habeas corpus seeking postconvic­
tion relief may be filed in: (1) the West Virginia Supreme Court 
of Appeal~; (2) any circuit court granted original habeas jurisdic­
tio~ by the state constitution; or (3) ~y court of record of limited / 
jurisdiction having criminal jurisdiction (also referrec;l to in the 
statute, for the sake of convenienc~, as .a "stat~tory court"). W. 
Va. Code § 53-4A-l(a). The Act further provides that, whether 

· the writ of habeas corpus is granted by the West Virginia 
Supreme Court of Appeals, a circuit court, or any statutory court, 
the writ shall, in the discretion of the court, be returnable before 
(1) the court granting it, (2) the circuit court, or a statutory court, 
of the county wherein the petitioner is incarcerated, or (3) the 
circuit court, or the statutory court, wherein the petitioner was 
convicted. W~ ya. Code.§ 53-4A-3(b). ' 

Turning now to postconviction habeas petitions filed originally 
in the West Virginia Supreme Court of Appeals, it is important to 
note. that, of the various provisions of the Rules Governing Post­
Conviction Habeas Corpus Proceedings in West Virginia; only. 
Rule 2 (relating to the form of habeas petitions and the return by 
the court clerk to the petitioner of .a habeas petition that· does not 
substantially comply with Rule' 2) applies to original .postconvic­
tion habeas petitions filed directly in the West Virginia Supreme 
Court of Appeals .. Rule 1, Rules (}overning Post-Conviction Ha­
beas Corpus Proceedings in W.Va. '(for postconviction habeas 
petitiOns filed in any circuit court, all of these Rules apply; for 
postconviction habeas petitions :filed in tl~e Supreme Court of Ap­
peals, only Rule 2 applies). In all other respects postconviction 
habeas petitions filed originSlly in the Supreme Court ·of Appeals 
are governed by the postconviction habeas corpus. statutes~ and 
by Rule 14, .W.Va.R.App. Proc., which regulates the exercise of 
that court's original jurisdicti~Ii~ . · 

Rule 14(c), W.Va.R.App.Proc., provides that if the Supreme 
Court of Appeals determines, in. a case in which an original ha­
beas petition has been. filed in that court, not to issu~' a rule to 
show cause, such determination, shall be without· prejudice to the 
right of the petitioner to present a petition to a lower court hav­
ing proper jurisdiction, unless the Supreme Court of Appeals 
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specifically notes in the order denying a ·i"ul.e to show cause that 
the denial is with prejudice. Rule 14(c), W.Va.R.App.Proc. Thus, 
the Supreme Court of Appeals reserves the right to decline ·to 
hear a postconviction habeas petition and in effect encourages 
the circuit courts to hear a postconvictiori·habeas petition the ap­
pellate court has elected not to entertain. . · 

With respect to· petitions .for postconviction habeas· relief filed 
in circuit courts, the Rules Governing, .Post-Conviction Habeas 
Corpus Proceedings in West Virginia, ~which regulate postconvic­
tion habeas proceedings in· the circuit courts, provide that such 
petitions may be filed ~'(1) in the· circuit· court of the: county 
wherein the petitioner .is incarcerated~ or (2) in the circuit court 
of the county wherein ·.the. petitioner was ·convicted :and 
sentenced." Rule 3(a), Rules· Governing Post-Conviction Habeas 
Corpus Proceedings in W.Va. 

If a· petition for ·postconviction habeas relief is filed in a 0 clrcuit 
court~ ·that court' ~ay, if appropriate,· tr~sfer the petition to ei­
ther the circuit court ·where.the petitioner· is incarcerated or the 
circuit court wherein .the petitioner was. convicted and sentenced. 
RW.es 3(a), -4(a), -Rules Governing Po'st-Conviction Habeas _Corpus 
Proceedings in.W.Va,. "If transfer is appropriate; the court. shall 
promptly· enter an order transferring the petition/'· Rule 4(a), 
Rules 'Governing· Post-ConViction Habeas. Corpus Proceedings in 
W.Va. The West :Virginia Supreine Court of Appeals has construed 
these Rules to mean that in determining whether a habeas :corpus 
petition is' suitable for tiansfer to. another court~ the' circuit court 
should consider wh:ether the allegations set forth in the· habeas 
petition rela~e to the petitioner's convictfon~br sentende:·if the pe­
tition doe$ contain such allegations; ·then 'practical- considerations 
and judicial economy ordinarily dictate that it be· transferred· to 
the' ·county wherein the' petitioner· was· convicted and.· sentenced; 
however, if the petition challenges the :concUtioris of confinement 
or raises other purely legal questions or. issues unrelated to the 
petitioner's conviction or sentence~· the Writ should be returnable 
to the court in the col.inty in which the pe~itioner is cqnfined. . 

A po~tconyiction petition for :habe~s ,r.~lief may. aiso be. filed in 
any court of record of limited jurisdiction. having· criminal juris­
diction (also referred to in the habeas statute, 'for_ the' sake pf cort­
venie;nc'.e~"as a "statutory court"). W. Va. Code.§ 53-4A.:.t(a).' 'The 
Rules qoverning Ptjst-ConVictfon Rabe.as, Oon>us J>roceediiigs ih 
West Virginia ·do not apply to postconviction habeas proceedings 
in a statutory court. Rule 1, Rules Governing Post-Conviction 
Habeas Corpus. Proceedings in W~Va. (for. postconvictipn habeas 
petitions filed in any ci~cu~t court, ~all ofth~se. aµ1e·~ .apply;· for 
postconviction habeas petitions filed in the Supreme Court of Ap-
peals, only Rule 2 applies). · · ·· · . · 
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·,The :preliminary procedures to be followed by the circuit court 
entertaining:the postconviction habeas petition, once the petition 
has .been filed-(and,where appropriate,,transferred),_are set forth 
in Rules. 3(b ), 4, Rules; Governing .Post-Conviction Habeas Corpus 
Proceedings in~ w.va.~. The filing of tJ;te state's answer to the ha~ 
beas petition is governed: by. Rule 5, Rules Governing. Post~ 
Convictjon Habe~ Corpus Proceedings _in W.Va. 

The· habeas corpus jutjsdiction:al statute, stating that· any 
person· convicte~ .of a· crime .. and ;incarcerated under .sentence of 
imprisonment may .. file a petition,. implements the constitutional 
demand that the writ of habeas corpus be .made available-· The 
predicate for filing, pursuing;. and .vesting. the : cir.cwt court with 
subject·. matter )jurisdiction· is· a· habeas petitioner's ··incarceration,. 
Cline v. Mirandy, .234 W. Va. 427, 765,S.E.2d 583·(2014).· ..... 

' . 1 • • ·? I' . "' . 

. § p.1:11:: W~t of :Jiabeas ~orpUS lP:\~er f:os.t-Co~vic~i9µ:. : 
" . ~-, · llabeas Coq>µs .. A~tpf .100,'7~§ 5~·4A-l~laiJiis ... 
. ·:: · ''"J.:l"'Vip~lyiadjudi~~tecf: .. o~.waived ·, ·· · ·.;·._::·i 
' ·.Relief is not available under the West Virginia\ iPdst-ConvictiOn 

Habeas ·Corpus Act· of, 1967 if the, Claim· for. relief :was. preViO\;tsly 
and finally adjudica~ed· or· waived· iri: a pr.evious proceeding 
instituted to .obtain. relief from: ·the conviction or sentence·., W: Va. 
Code1§ .53-4A-l(a). A claim~·is deem:ed to· have ·been!previously and 
finally adj udicatecl, if in . prior. proce~dings, :to ;secure .. relief: from 
the .centj.~tjo~ 01Lsentenqe the. petiti()per.'$i. claim. was,..d~cide4 on 
the merits.~r l;l full and;fajr_h~aring;:W· Va. QQd~ § 53-4A-l(b). 
A. cl:aim ie 1 qe~~ed 1waive~. ~~ .the petj~~oner c9µld. have adya~ced 
the . cla~, .but. ~µtellig~q~~y ~nd: kn,owin~lY, fajJ~d .~o. a~vapce; i~, 
pefore: .tr1~l,_ ,Qr ~.on. c;lirect app~~l (eyen .1( I).O q~r~ct appeal. w~s 
tt:i~en), o~~ m: apy other 'pr.oceedirigs Jristitu~edJ.Q obtain relief 
from the conviction or sentence, Unless the claim 'ls. such' that, it 
~.q.~ld: nQf pave: p~~~ waived tin.Ci.er'. tµe cb;cumst'ances .. :w. V~. 
Code § 53-4A-l(cJ. No Claim shall be d~enied waived if tiiider de­
~i$ion~ 

1

/of, tlJ.{ co.~s . ~ ~ev(~ol).fJ~~t:1#ioifal e~&ridard must'.,, be ap• 
plied .r~t~oact.iyely. y.I!. Y8:· . .'Cod~.-.§' 53-4A-J{d) .. See, !tfclj1rid~ ~­
LaviQ~e,. 23p yv.Ya,. -~-~~,·_73.7. .~.E.2d.56~ (2012), cerj;. d~nied~ 133 
$. Ct~· 2772;.186 L. E~L 2d. 223 (2013) (m habeas c9rpus proc~ed­
ing~',. ther~· is.~· ~~outtable .P~~sµInptiori · th~t the pJtitio'rier'. .i~tel~ 
1!%~~1Y. ;8:~d fn~~~gly waiv~~·any:p~~~erition .or gro\tllg,~~ f~ct 
qr l~:w.reh~d on m S'r!pport <;>fhis,peµti,on fo:r·habeas cqrpus which 
he coilld ~a:Ye :adv~ced Qli direct appeal "but:which he failed to s~ 
advance)·:.~ .. V" I 

1 
, . • 

1
• ... ·. •!' .) .• , •. 

• ~ , . • . : •• . • • • • : • 1._~ ~ • ' 

(5l:~~ W,~~ 'qf ~a~e.P,s col9P;~ und~r· ;p~8t-ConVi~tiq~,; 
· .. · . . · ~-·B•lj.~~~-·.c!lryu~ ·"°ct ~f 1_9~77-§ 53·4f\-~-;:-Text · . · 
West Virginia's postconviction habeas :.corpus. statutes, con~ 
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tained in Chapter.· 53, . Ar.ticle 4A of the· West· Virginia t Code 
CW.Va.Code§ 53-4A-1-through §;53r4A-11), .proVide: ·, ·. · 
. :§ 58~-1. ·Right to' habeas· corpus· for postconvictit;n· 

' review..;.Jurisdfotfon;._When coiltentiOn :: · · 
· ... ·. deemed fiDUlly adjudicated or waived-Ef.: 

': . . ' feet upon· ot~er remedies' . :: . .·. . •. , ) 
(a) Any 12ersdn coriYicted' '.of ~ crlln.e. ~d. ;inc~~erated Under 

'sentence o'f imprisorim~ht therefor·whc) contends that there 
·was· such a denial·odnfrihgeriierit-ofhis'rights as t()1rende10:the 

. ' ccfnviction or se·ntence void unper the Constihttfon of thE{Uilited 
· · Sta:ttis or the Consti'tutiOn of this State~ or~ both, or; that the 
. court v.ras Without 'jµrisdictfon to impo~e the sentenc·e:· or 'that 

't: the· sentence exceedS the· ni8xllnilin: authorized by law; or that 
the conviction or sentence is other.wise subject' to collateral· at­
tack: upon. any ;ground •of· alleged· •error· heretofore. available 
under the common law .or any statutory. provision of this State, 

· ··may, Without: paying a· filing fee; file a petition for· a writ of ha­
beas ·corpus ad stibjicienduni, .. and· prosecute. the.·same, seeking 
release· from- such···illegaI.·imprisonment, ·correction. of the 
sentence, the setting aside, of.the plea, conviction and sentence, 

.. "or other relief, if.and· only if such contention .or contentions:. and 
the groundtf in fact ·or: law xelied.;upon in support :thereof have 
not been previously ·and .fiµaUy adjudicated or ·waived in-.the 

· proceedings which resulted .in: the .conviction and sentence,: or 
in a proceeding ·or proceedings on a prior petition or petitions 

·filed under the'. provisions .of this article, or .in any other 
:proceeding or proceedings W.hich the petitioner -has .instituted 
to secure·relief, from such -conviction or sentence. ·Any,such ·peti­
tion, shall be filed With· the .clerk ·of the supreme cburt of ap­

. · peals, or the clerk of any circtiit coµrt, said supreme court of 
, appea~ and all circhlt courts of. . .this State· having been granted 

original jurisdiction in. habeas jcorpua cases by the Constit~tion 
. c .of this: State, or with ~the clerk of any .court -of ~ecord. of limited 
, ; jurisdiction having crlniinal jurisdiction in tQ.is. State. ;J urisdic­

tion is hereby conferred upon· each· and every such. court· of rec­
ord of·limited jurisdiction having.·criminal jurisdiction (herein­
after for convenience ,of refere11ce referred·. to simply as a 
"statutory court") to refuse or grant writs "of habeas . corpus: ad 

· subjiciendum in accordance with; the ,provisiQna, of this. article 
.and to hear and determine any contention or~ ,c9ntentions and · 
to pass upon all groU;nds: in.{act'.pr law reli~d.upon in support 

. thereof in. any prQce~ding on any such,.writJ~mad~ returi;table 
thereto in accordanc~ with the. provisions of,this .. -.article. All 

. proceedings in accordance with ~thie: article shall, ;be. ciyil; in 
; .. character. and .shall under , no . circumstances be regard~d.'. as 
~al proceedings. or a ~a) case. , . } . '.. · .: 
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{b) For the purposes of this ·article, a contentfon or conten­
tions and the grounds in' fact· or law relied upon ·in support 
the:r;eof shall be deemed to h~~e been, previously and ·finally 
adjudicated only when at some .point in the proceedings which 
resulted in the co~viction ..and sentence, .Qr in a proceeding or 
proceedings on a prior petition or p.etitions filed under the pro­
visions of this articl.e, or in any other proceeding. or proceedings 
instituted by the petj.ti,oner to s~cure relief from his .conviction 
. or sentence, there ,was a decisiOn on .the merits thereof after a 

· full ;and fair he.aring thereon and the time for the t~king of an 
appeal with _respect to such d~cisiori. has ... not expired or has 
expired, as the c~e may be, or.the tjght o~appeal wi~h respect 
to such decision has. been, exhausted, unless .said decisi~n ~pon 
the merits is clearly wrong .. 

(c) For the purposes of this article, a .contention or conten­
tions and the grounds in fact or law !relied upon in support 
thereof shall be deemed to have been waived when the 
petitioner could have advanced, but intelligently and know­
ingly failed to advance, such contention or contentions and 

· grounds before trial, at trial, or on direct appeal (whether or 
not .. said petitioner ~ctually took an· appeal), or in a proceeding 
or proceedings on a· prior petition or petitions filed under the 

· provisions .of this article, or in ;any. other proceeding or proceed­
. ings instituted by the petitioner.to secure relief from his convic­
tion or .sentence, unless such. contention or contentions and 
grounds are such that, under the· Constitution of the United 
. States· or the Constitution· of this State, they cannot be waived 
under the circumstances giving rise to_ the· alleged waiver. When 
any such contention or contentions. and grounds could have 
been advanced by the; petitioner before trial, ·at trial,. or on 
direct appeal (whether or not said petitioner actually took an 

·· appeal), or in a proceeding or proceedings on a prior petition or 
·· .. petitions filed under the provisions of this article, or· in any 

.bther proceeding· or proceedings instituted by the petitioner to 
· secure relief from his conviction or sentence, but were not in 
.fact so advanced, there shall be a rebuttable presumption that 
the petitioner intelligently and knowingly failed to advance 
such contention or contentions· and grounds. 

(d} For the purposes of this E¢icle, and notwithstanding any 
other ·provisions of this article, no such contention or conten­
tions and ·grounds shall· be deemed to have been previously and 
finally adjudicated or to have been waived where, subsequent 
to any-decision upon the merits thereof or subsequent to any 

·proceeding or proceedings ·in which. said question· ~therwise 
may have been waived,· any court whose decision·s are binding 
upon the supreme court of appeals of this· State or any court 
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whose decisions are binding.upon.the:lower courts of this State 
holds that the. Constitution· of the. United· States. or the · Consti-

. tution of West Virginia, or both, impose upon State criminal 
proceedings a procedural :or substantive,stanclard not thereto­
fore recognized, if and only if such standard, is intended. to·. be 
applied retroactively and would thereby affect the validity of 
the petitioner's .conviction .or sentence. , ( . , ·. _ . 

(e) .. The writ ·of habeas corpus ad subJiciendum ·provided for 
in this article is not a substitu~. for nor does it .affect any rem­

. edies which are incident to the criminal .proceedings in the trial 
court, or any remedy of direct review of the . conviction or 

· s~ntence, but su~h writ co~prehends arid takes the: pl~ce of all 
other coll1-mon ,law. aµd statutory remedies, including,' but not 
limited· to, the writ of ~abeas. corpus ad subjiciendum provided 

·' for in. article· fo'1!"· of this chapter, which have ·heretofore been 
available for challenging the validity of a conviction 'or sentence 
and shall·be u:sed 0l(clusively in lieu thereof: Provided, that 

· · nothing co.ntained in this article shall operate -to· bar ariy 
· proceeding or proceedings in' which a writ of habeas: ·corpus ad 
subjicieh.durii is sought for any·purpose other than·_to challenge 
the 'legality ·of a -climin~l conviction or 'sentence of imprison­
ment therefor. A ·petition.for a ·writ of.habeas corpris -ad 
subjicieridum in accordance· With· the provisions of this article 
may be filed ·at any· time after the conViction · and sentence iri: 
the criminal proceedings nave been' rendered and imp6sed ·and 
the time for the taking of ari appe~l with respect thereto ·ha~ 
expired or the right of appeal with respect thereto has beeri 

· exhausted. · · ·· - ;. 

§ 51:13 Writ of habeas corpus under Pos~·Conviction · · 
Habeas Corpus Act· of 1967-§ 53-4A-1-Grounds 
for relief-Challenging decisions of parole and 
_prison officials-Case law 

For_ habeas . corpus case. iaw on challenging decisicn1s of parole 
and prison officials, see, e.g., State e~ rel. Gordon v. McBri,4e, 218 
W. Va. 745, 630 S.E.2d 55 (2006). (petitioner contends that, 
inasmuch as his scheduled discharge date in 2023 based upon 
good time .credit will occur five years prior to his scheduled parole 
eligibility date in · 2028, ·his ·re leas~ upon gooq time effectively 
denies his right to be considered for pa~ole, ,thereby violating 
principles of due process and equal protection); Snider v~ Fox, 218 
W. Va. 663, 627 S.E.2d 353 (2006) (habeas attack on priefon 
disciplinary decision; petitioner seeks the vacatur of a· prison 
disciplinary conviction ap.d sentence he received· for grabbing the 
breast ·ofa female nurse in the prison;. we hold thatsufficlent,ev-
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iden:ce supported (conclusion: that inmate ·violated prison .disciplin­
ary rule .. that prohibited inmate··from .physically forcing, or at­
tempting to1 force~ another. person:to.:submit·to:any sexual ·act,; or 
from threatehi:qg:· another person with harm in ord~r ;to .·compel 
lilin, or;her to~a sexual act). · · · · · · :.: , ·•. · . · · . . . 

~ . } \1 . ' ,. : .. ~ . ' .,. ~ ~ , ' . • •_ ' i. L ; • ...~ t_ ·, . c • 

§ 51:14 Writ of habeas corpus under Post~Conviction ··· 1 • 

, ;. ) , .. i ·Habea9rCo1'p'Us Act of 1967--o§ 534A-1--Grounds 
. · . · ' for trelief-Challengiilg conditio~ of·confinement 
·· · ·.1·~.inprison.:..:-Caselaw· ~·d. ·: :·~·;. •· .· .; ·«: ,~, · · 

.. ; .Fo{c~s~.l~w. o~.t~e ·'1se· of stat~. ~ape~ cotp~ hl'.We~t, y~gt*.ia 
~'.ch,~enge 1 ~9nditions of confirieme11t ~:P~~op., ;~ee, .~.g.,. W~ite 
v .. Hain_es, 21.7 W. V~. ~14,,_ 61.8 S.~.2d. ~23: ,(2005), (Y/:.; Y f!l.,Qode 
§_ 25'71A~2(a),clirects .~ inma~ to,M,st exh~U,st J;rl$1her..,<:Q;rr~ctiopal 
facil~ti,~ ~qx:µinis~rativ~. reme~i.e$ .. be(o;r:~ filing ~·.civil .~~t~on 
CO~P~tlining Jab~~t his~~J:" coµ.ditioi;tS: ef 1.con,fi~eme~~); ~tate,. ex 
re.~. Fiel.~s 111. M.c~r.ide; 21~.W. Va. 6~3~; ~Of} ~,~.~d ,8,84 (20~.4) (~he 
h:ab~a-~ petition~r -.(!O~~~J;tds ~~t he has: :~eeJl ... ~Pf,Op~rly . .de¢ed 
good:tuµe credit. and: that he WB.$ t~e yictim,of physicat~bustfby 

. prison guaros;. Uie warden' has ~gµed that th~ isslies rSisecl ,are 
not 'ripe, f<?r r~~olution ~y. this ~o~.,bec~us~ p~tit~c>n~r. ~~s 'not 
eaj}a~sted hi.s achµ~pistratiy;e. r~~eclie~;. ~e agree ;with, t9:~ vyar-
4en;, P,abeas, cprpus ,lie~ to. secur.e relief. from condition$, of 
~P~fJQ~ei;it :which.c.onstitµ.te crµel an:4. unll;s~~l plinis~ent. in 
tjql8t~io:µ. of t~~ pr()~sions of the state. :constitution ~~d of/ the 
u .. ~~· Coµstitution;. uµQ.er §~~0-9-3 of the West Virginia Code of 
State Rules, an administrative procedure is set out for any .inmate 
who wishes to seek formal review of an issue that relates to any 
aspect of his or her confinement; the general rule is that where 
an administr;&tive remedy is .. prpvjdeq. by statute or by rules ~d 
reg:µl~tioAs.having ~the fo.rce ·and effect.of law, relief must be 
soug'!it fropi ~he a.dtµini~trative. bopy, and such remedy must be 
exhausted before the courts .will act; the. doctrine of exhaustion of 
administrative remedies is .inapplicable where resort to av,ailable 
procedur~s ~oUld 'be a:n exercise in futility; here~ ·however' we do 
not find that· the"exceptiOri. to1 the :doctrine of exhaustfon :of 
adri>.inistrative remedies is applicable under the facts. of this case}. 

·~. : ' ·, ~ • ' j ; 4 • • : ' ' • • • 

~ 51:f5 .. ·w~t of ·habeas cori)WJ under Post·ConVicti~n· 
'. · ,.. Habeas Corpus A~t ·of 198'7~§ 5S-4A•l-- . 

. ~ : j EXhatistion: of state remedieS--Case law 
: . . ' . \ .. . ,. ... . . . . ·, 

.For case law on§ 53-_4A-1, see· e.g., $ilola v. Wa~d, 2008 WL 
5188765 (S.D. W. :Va. 2008) (a prisoner may :also exhauet the 
state court<remedies .. by filing a, petition for a writ. of .habe,38 
corp:us filed under the original jurisdiction of the Supreme Court 
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of· Appeals: 0£ West .. Virginia;,howeye~Lau·,originalr Jurisdic'tfon pe­
tition that is denied without an indication-that the ·denial is· with · 
pi;ejudice;· following a. dete:mDinaticm otij '.the. m~r.its, ·will not 
exhaust·-th.e._ .. prisQner's state ·c.ourt remedies; because_ P~titioner 
has not had a petition for· appeal<fi.led on.his·tbehalf, :itJsi clear 
that he· hasi·notrexhausted his state remedies.) .. · . , . '.· __ , ·:, • 

,;' .~ ,_~~·;,'•.:'\. ·~j, t ·~~,"', 

§ 51:16- :·,Writ1of:habeas :corpus 11nder;Post·Convi~ion·. ·, : 
·.-:· - . Habeas.Corpus1Act<0f·l967-W.Va.Code §15~4A.~2-
·:..c·,_: , •. :content.s of petition · : t '· . ~ .. 1 : • · ~ · 

-" j.: k 'rliod~l' to~" of' postconVictiptt1 p~tition for ~ writ ({f ~haoeas 
- COJPWfis contained in: Appendix A of· the Rules' 'Govermp'g 'Post-

- .,, -6c)ilvictidh ~Habeas· Corpus ProCe-adi~S"~ in W e~t' 'Virginia; )Jee 
W·.~va:.Cpd~_§.53.:.4A-~.· (Supreme -Courtit>f:~p~eals may·by;-ru1e 
ptescribs .theiform ·or-a postconviction.;h.abeaa .p~titfon) .. ~The peti­
tion. shall ~be ~in substantiall~rm. annexed to. the·s'e rttles. as. 
Ap{ierldix A." ·Rule 2Ca), RuleE;·'Governirig .. ~ost~Qonvicti~·:Habeas 
CorpusfProceedings in W.Va. ; .i · .. :: __ . ·.~ · --.. ' • · · - "<, ,· ... · _,~. · -
~~required. contents ~f ~ RC>stconv1Ctio~~t~tion foi'a·writ' of 

haoeas corpus m West-V1rginia-arB-set f9rth mW.Va.Code§ 53R 
4A-2; see also Rrile·2(a), RulesGov~rning Post.,Conviction Habeas 
Corpus<.Proceedfugs. in W.V..a~ ·(the·· petition.shall specify: (1) all 
the grounds for relief which are available to the· petitioner; (2) a 
summary of the;facts supporting each c;>f the~'.grounds specified; 
ap.p .(Q) a. j~P.~~C, _state.menp .of'the relief.r~quest~~). . 

§ 5fiif .t\Vrit~f habea~ cori>tis ~eier,·:i>~&t-cQnviction 
, , _. . . . ~abeas Co~~s Act of 196J-W.V~Code § ~~~-2-

Text of W.Va.Code § '534A.·2 . 
, ~ t 1 • • • .. • I • ' ' -~ ' , • 1 

§. 53·4A-2. . Petition; contents th~rtlof; ,supre~e cou.rt 
: . ; , , . · may prescrib~ form. ·of :petition, verification 

F- and writ; dut1~s of clerk , . , , ; 
· ":A.petition seeking a ':Vrlt of habeas corpus ad subjiciendum 
i· in .accordance .with· the provisions of. this ·article shall ·identify 

the·,proceedingsdn .which the, petiti0ner· was,.convicted and 
.. s·entenced, give the· date{.of the ·entry·of the judgment and 

sentence complained pf, ·specifically set forth the contention or 
contentions ·and grounds,,in fact, orJaw in support thereof upon 
which the petition is based, and clearly state the relief desired. 

·.Affidavits, exhibits, .records or other documentary· evidence 
· supporting the allegatio~ ·of the petition shall be -attached. to 
the ·petition .unless there is a recital therein as to why they are 
not attached .. All facts within the. personal .knowledge of the 
petitioner shall be set fort:P, separately .from other :allegations, 

, and ·such ·facts : and -the ·authenticity of all. affidavits, exhibits, 
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. records- or other ,documentary evidence attached to the petitiOn _ 
must be- sworn to. affirmatively. as true and correct. The peti­
tion must .also identify any previous proce~ding or ·P:fOCeedings 
on· a petition or petitions· filed .under the provisio~s of .this 

· article; ·or. any .other previous proceeding ;or, proceedings·. which 
the petitioner instituted·.to secure.relief from his cop.viction or 
sentence and must set forth the type or types of such previous 
proceeding or proceedin~s; the contention· or· contentions there 
a~yanced, the grounds in. fact or law assigned therein for the 
~eli~f there sought, th~ date thereof,· the fo~ll:m ~n w~ich 
mstituted. and the .ree.dlt. 1Jiereof .. Argumen.t, cifE\_t~o~s~ and 

i discus1;3ion of authorities shall be omitted-frori;l the petition, bµt 
.· ··maf "be filed ~e ~' separate docum'ent ~~ ·~~~~mentsJhe. 

supre:gie co~ of appeals may by ru.l~_prescribe the fQ~ of th~ 
.-. petitiQJi, _yerlfication and 'th~. writ itself. 'nie clerk of the. court 

hf-which ~e ,petitioµj~ fil~p sb~ll dc;>~k~t the petition upon. its 
·rece_i.pt, and .. shall bring the petition and any affidavits, exhibits, 
recorg.S- and other documentfil-y evidence attached thereto to 
the attention of the co~··. · 

- - --.. - _________ _,_:-----..... _: ... __ --- - - - --- -~ -----
§ 51:18 Writ of habeas corpus under Post-Conviction . 

Habeas Corpus Act.of 1967~Text of W.Va.Code 
§ 58-4A~3 

§ 53·4A-3. Refusal of writ; granting of writ; direction 
·of writ; how· writ made returnable;· duties' of 
clerk, attorney general and prosecuting a~-

. torney; . . . . . ' r • 

(a) If the petition, a_ffidavits, exhibits, records and other 
documentary evidence attached thereto, or the record in the 
proceedings which resulted in the conviction and sentence,. or 
the record or records in a proceeding ·or proceedings on a prior 
petition or petitions filed under the provisions of this article, or 
the record or records in any· other proceeding or proceedings 
instituted by the petitioner to secure relief from his conviction 
or sentence (if any such record or records are part of the official 
court files of the court with whose clerk· the petition is filed or 
are part of the official court files of any other, court within the 

. same judicial circuit as the court with whose clerk such peti­
tion is filed and are thus available for examination and review 
by such court) show to .the satisfaction of the court that· the 
petitioner is entitled to no relief, or~ that the contention or 
contentions and grounds (in fact or law) advanced have been 
previously and finally adjudicated or waived, the court shall by 
order entered· of record refuse to grant a writ, and such refusal 
shall constitute a final judgment. If it appears to such co~rt 
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from said petition, affidavits, exhibits, records and other 
documentary e\!'idence, or any such available record or records 
referred to above, that there is probable· ~a use. to. believe that 
the petitioner may be entitled, to some relief, and th~t the 
contention or contentions and grounds (in fact or law) advanced 
have not been previoµsly and finally adjudicated Qr waived, the 
court shall forthwith grant a writ, . directed to and returnable 
as ptoyided in subsection (b) hereof. If arty such record or re­
cords referred to above are not a part of the official court files 
of the court with whose clerk th~·p.etition is filed or 'are not 
·part 'of the official court files of any other court within the same 

' judicial circuit as the court with whose clerk such petition is 
filed' and are thus not available for examination and review by 
such court, the determination as to whether to refuse or' grant 
the writ shall be made on the basis of the petition, affidavits, 

· · exhibits, records and other documentary· evidence attached 
thereto. . · · . 

· (b) ·Any writ granted in accordance with the provisions· of 
this article shall be· directedto the person under whose supe:fvi.;, 
sion the petitioner is incarcerated. Whether the writ= is granted 
by the supreme court of appeals, a circuit court,. or any· statu­
tory court in· this State, it shall,· in. the discretion of the court, 
be returnable before (i) the court granting it, (ii) the ·circuit 

·court, or. a statutory court, of the :county wherein the petitioner 
is incarcerated, or (iii) the circuit court, or the· statutory court, 
in which, as the case may be, the petitioner was convicted and 
sentenced. · ; · 

(c) The clerk of the court to which a writ granted in accor­
dance with the provisions of this article is maqe returnable 
shall promptly bring the petition and any affidavits, exhibits, 
records and other documentary evidence attach~d thereto, and 
the writ' to the attention of the court if the writ was granted by 
some· ·other court, and in evecy case deliver a copy of.such peti­
tion and any affidaVits, exhibits, records and ·other documentary 
evidence attached thereto· and the writ to"the prosecuting at­
torney of the county, or the attorney general if the writ is re­
turnable before the supreme court of appeals. 'The prosecuting 

1attorney or the attorney general, as the case may be, shall rep~ 
• resent the State in all cases arising under the provisions of this 

artiele. · · ' · · ·· 

§· 51:19 .. \vrit of habeas .corpµs und~r Post-Con;viction 
.. Habeas Corpus Act of 1967-W.Va.Code § 53-4A-4-
Right to co.unsel .. · - · · ... , . 

There: is a ·right to counsel in West Virginia postconviction ha-
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beas· corpus ·proceedings~' W. Va. ·code § 53';'4A-4(a) (if the court to 
which the writ of habeas corpus was -returnable is satisfied that 
the petitioner: is·~tjnabl'e. to·· pay-the costs of the proceeding, and 
~hat ~th.e1 petition was filed in good faith and has merit, it shall or­
~er 'that. the petitioher proceed in forma pauperis .and shall· ·ap­
i;»o~i;if counsel to .represent the petitioner if the petitioner has 
reques~ed coul)sel; '.~f. it is determineCi that the petitioner pas·' the 
financ~~l means w~th which to pay the costs lllcident to any 
proceedings. hereunder ~nd to employ counsel, .. or that the, peti­
tion wa~ filed, in bad fa~th· or is withoiii.merit or is frivo~ous; 'the 
request: to p;roceed in forma pauperis and for the appointment of 
c~mnS.el .. shall be defiled fin.d the court making such determination 
sha~l e~t~r; ~n _order setting. forth. t~e. P,ndings' pertaining thereto 
a.nd ·:~~~* ord~r shall be tinal); W.Va.Code. § .29,~21•2(2). (for 
purposes of. ~he .of~ce pf public defender services,. an "eligible 
proceeding" includes proceedings which are ancillary. .to, an 
eJigible. proceeding,- including p,roceedings b~9:ught to obtain 
extraordin~ry remedies,. and ,pQ$tconvictiori :cq~ll~ng~.s to ,the 
tinaljudgment in aq eligible proceeding); Rule 3(a), Rules. Govern­
ing Post-Conviction Habeas Corpus Proceedings in W .Va. (in or­
der to receive in·forma.pauperis status, the h~beas. petitioner 
must complete .the· _form annexed· to these rules as. Appendix B 
and demonstrate. to the satisfaction of th~ circuit court ,that he or 
she. is . unable . to pay. the costs of the . proceeding or to employ 
counsel); . Rule 4(b ), Rules Governing: Post-Conyictic>n. Habeas 
Corpus Proceedings in W. Va. (if the habeas petition is· not 
tr_an~fer,red,. :~he circuit ~~u~ shall promptly conduct an initial 
revi:e~. qf the petition; if, upon initial review of the pe~ition .~d 
any ;ex~bits in. ·support the~eof, the court ~etermines. that: the 
petitio;ner ~ay ~ve groun~ .for r~liefbut tP,e petjt~o~,. as-1'.iled, is 
not ,~ufficien.t for the co~ to conduct a fair, El,djµdicatj,on of ~the 
matters raised.in the .petition, .the,court,sh~11 ~ppoint ~ attopiey 
t~ 1 r,epr~s~nt ~e petitioner's claim~ in the:~atter, pro~ded. t!lat 
the petition~r, qualµies for the appointment of coqns~l ~der: Rule 

/3(1!1);. the .coUrt .may ord.er ~ppo~p.ted c~unsel to file an. amencied 
petjtion for postc~~victiot;l habeas co;rnµs relief wit4in.t~~ ti:µie 
.perio~ s~t by t~e. court);. Rule 6,. Rule~, Gov.entjng Po~t-C9:µviction 
~~b~as .. Qor,pµs. ,P:r;ocee_qii;igs in)V.Va. ·(if couns~~ has not.,.been 
previously appointed as provided in Rule 4(b), and the habeas .pe­
tition is not summarily dismissed, the court may appoint counsel 
to represent the ~Petitioner; counsel may only be appo~ted if t;Jie 
petitione:r. :qiialifres f«it the· appointmerit-:of·counseI·~i;lder· Rule 
3(a), and the. court. has~ detehnined tqat the- petition was filed in 
good faith and that the appointment' 6f rcotmse1 is warranted; if 
warranted, the co~ Sh:all appoint counsel for the. petitiOner >~·: · 
378 



WEST VIRGINIA § 51:20 

§ 51:20 ·. Writ of habeas. corp:us -under ~Post-Conviction . 
. Habeas Corpus\~ct of 1967-W.Va~Code § 58·4A·4-
Right to counsel-Procedure· · ~ 

The· proc·e,4tir.es~to l>~ foHo~~~ .i~·we~t'Vir.~~~!in regard to ap­
poin~~~t of ~ouris'~i .f~r a~ ~epres~teii: p~,:s~c;~Jiviction habeas 
petitiop~ µi. ~ c~rcui_t ~o~_~ar~ s.o~~li~t ~oJllp1icated. If, upon 
initial .review. of the p~ti,tion.;.and.' @y"c. ~xbjpjt$ :jn. ~upport thereof, 
the court determines that the5.p.etitioner ~:diay have grounds for 
relief but the petition;. as .~d;. is no.t.,sufficien,t.for.,the cQurt to 
conduct a• fair. adj.udication .tof the· matters ,·raised· in. the p~tition, 
the, court~ shall appoint a1tattorney to' represent the petitioner's 
claims in the matter, provided that' the: petiti<>ner has been. given 
leave to1proceed in forma·pauperis;~andtne·-coiirt may Qrder ap­
pointed, counsel to fileian.';amendedi'petition for 1postconviCtfon.ha­
b'~~s ·cor,pus :reli~f witHin.:'the tiine penod set by the ·court;· Rule. 
~<? ), ~ '.~li1e~t Governihg_· :PC>st~ConViction. H~beas Cor}lus ·Prric~ed­
:i~~s i4 W.·Yfi· ~f suIIDD:arY clis'mi~s'!1:t~s ·w~a#teq,''~h~"colirt_. ll)ay 
s_u·~:arily_·_'.disajss. the· pos~co~Vi~tfo~: ha}?.eas p~t~tiQ~ _(wi,t}1.out 
haVin.g app.oin

1
teq counsel to .. ~epresept .the :petitioner). 'R~e,s 4(c), 

6,'J~wes qov~rriing .. 1>9st~C<>'#Y.i¢tioQ. .'Habea~ ·Corpus· Proce.edii:igs 
in:·w~ya. Finally,).f counsefha~ not";b~en pr~~ou.sly appoµt,~~ as 
provided in Rule 4(b)~ '~and , the. petition .is . not summarily 
\~li~~issed, ._th~ _court .~ay -~ppoint . .'.~pun~~l ttj -~~prese~t the 
petiti_o:q~~· where the p,etiti.one_rJ18$, ;been gra~~ed ~~_ave. ~Q, pro~ed 
in forma !pauperis and ~~~reJhe co'Qrl has deterµrin~d,,~at .. the 
petitio~ W.lilS fil~.d ~n.,go9d f~ith ~Q · tha.t :the appoiµ,t.mep.t of 
cqunsel is. warranted; if .. warrant~d, the~.~ourt:.shall. appoint 
counsel .for .the p~.titfoner. ,R.ule 6, Rules .Gov;erning -Post­
Conviction· Habeas Corpus Proceedings in .WN a·., However~ if it is 
determined that the petitioner has· the financial means with 
which to .. pay1 the costs incident to .ariy proceedings hereunder'. and 
.to. employ counsel; or. that the petition was; filed -in ·bad faith- or is 
without merit or is ·frivolous,: the request to proceed· in" forma 
pa;up~ris and for the appointment of counsel shall be denied· and 
the court making such determination. shall enter an- order •setting 
forth' the ·findings pe:rtairting; theretd · and such order shall be 
finru~ W.Va~Code § 53-4A~4(a).: : ·· · · . ·1. : · : 

·. ; :·. 

~ .1 • ; . . l . ~ . . . . :. . . ~; . •,1 1 : 

. . . (: 
~ ·' . 

~ . . '·, .. . l 

ti·· •',. 1: ..... ,• 
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§ 51:21 ' Writ of hal>eas corpus under Post-Conviction .. 
' Habeas Corpus Act of 1967-W.Va.Code § 53·4A-4-
Text of § 53-4A-4. 

§ 53·4A-4. Inability to pay costs, etc.; appointment of 
counsel; obtainiltg copies of· record .or: re- . 
cords in criminal proceedings or in a previ· 

'. ous ·proceeding or proceedings to secure · 
-relief; payment of all costs and expenses; 
adjudgin·g of costs · - 1 

(a) A petiti6n filed under the· provisions of this article may 
allege facts to show that -the petitioner is· .. l;lnable to pay the 

· costs of· the proceeding or". to employ counsel, may request 
permission to. proceed in forma pauperis and may. request the 
appointment. of .counsel. If.the cqurt to· which the. writ is,. re­

~ turnaQle (hereinafter for conv~nience pf reference referred to 
. . '·simply as ~the court~" w;tles$ the .context in which us.ed clearly 
.. indicates that some other court is intended) is satis.fied that 

the facts alleged. in this regard are true, ·and that the petition 
.. ~as filed in good f~ith, an4 has merit or is not frivolous, the 
. coUrt shall order that the peti~ioner procee<l:. in forma paupeps,, 
and the court shall app_oint counsel for the petitioner. If it s~all 
appear to the court that the' record in the proceedings which 
resulted in the conviction an.d s·entence, including, but ·not 
limited to, ·a transcript of the· testimony therein, or the record 

'or records in a proceeding or proceedings on a prior petition or 
peti~ons ·filed tinder the provisions of this article, or the record 
or rec<;»rds in· any other proceeding or proceedings institu~ed by 
the petitioner to secure relief from his conviction or sentence, 
or all of such records, or any· part or· parts thereof, are neces-
. sary for a proper determination of the ;contention or conten­
tions and grounds (in fact or law) advanced in the petition, the 
court shall, by order entered· of record, direc~ the State to make 
arrangements for copies of any such record ·Or records,. or all of 

· such records, or such part.or parts thereof as .may be sufficient, 
-to be: obtained for examination and review by the court, the 
. State· and the petitioner. The :State may on its own initi~tive 
obtain .. copies of any ~ecord or .records, or all of the records,. or 
such part or parts thereof a_s-,may be.sufficient, as

1 
aforesaid, for 

its use and for examination and review by :the. court a.nd th~ 
petitioner. If, after judgment is entered under the provisions of 
this article, an appeal or writ of error is sought by the petitioner 
in accordance with the provisions of section nine of this article, 
and the court which rendered the judgment is of opinion that 
the review is being sought in good faith and the grounds as­
signed therefor have merit or are not frivolous, and such court 
finds that the petitioner is unable to pay the costs incident 
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thereto or to employ counsel, the court shall, ·upon the 
p~titioner's request, order that the petitioner proceed in forma 
pauperis and shall appoint counsel for the ·petitioner~· If an. ap­
peal or writ of error .. is allowed, whether' upon application of the 
petitioner or· the State, the reviewing court shall, upon the 

. requisite showing the request as aforesaid, order ·that . the 
petitioner proceed in forma :pauperis and shall appoint counsel 
for the petitioner. lfit is,determined that the petitioner has the 
financial means with which to pay the costs incident to any 
proceedings hereunder and to employ counsel, or that the peti­
tion was filed in bad faith or is without merit or is frivolo~s, ·or 
that. review is being sought or .Pros~cuted in bad faith or tJ:ie 
grounds assigned therefor are .without merit or are frivolous, 
the request to proceed in forma pauperis and for the appoint­
ment of counsel shall be denied and th~ court. maltj.ng such de~ 
terminatiOn shall .enter an order setting forth ~the findings 
pertaining thereto and such order shall be final~ 

(b) Whenever it is detenirlned that a petitioner shall proceed 
in forma pauperis, all necessary costs and expenses incident to 
proceedings hereunder, originally, or on appeal pursu·ant to sec­
tion nine of this· article, or both, including, but not limited to; 
all court costs, and the cost of furnishing -transcripts, shall, 
upon certification· by .the court to the state auditor, be paid out 
of the treasury of the State from the appropriation for criminal 
charges. Any attorney app~inted in accordance with the provi­
sions of this section ·shall be· paid for his services and expenses 
in accordance with the provisions of article twenty~one, chapter 
twenty-nine of the Code. i\ll costs and expenses incurred 
incident to obtaining copies of any record or records, or all .. of 
the recor~, or such part or p~s thereof as ipay be .sufficient, 
as .aforesaid, for examination and review :by the court, the State 
and the petitioner, shall, where the petitioner is proceeding in 
forma pauperis, and the court orders the State to make ar­
rangements fo.r the obtaining of same or the State obtains the 
same on its own initiative, be paid out· of the treasury of the 
State, upon certification by the court to the state auditor, from 
the appropriation for criminal charges; All such costs, expenses 
and fees shall be paid as proyided in this subsection (b) 
notwithstanding the fact that all proceedings under the provi­
sions of this. article are civil and not criminal in character. ·In 
the event a petitioner who is proceeding:in.fprma pauperis does 
not substantially prevail, all such costs, expenses and fees shall 
be and constitute a judgment of the court against the petitioner 
to .be recovered as any other judgment for costs ... 

(c) In the event a petitioner who is' not proceeding in forma 
pauperis does not substantially prevail, .all costs •and expenses 
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incurred incident to, obtaining copies of:any record or records, 
·. or .an ·of the records, or: such part ·air parts thereof as· may be 

sufficient, ·as iaforesaid, for· .examinati.on: :and review by·.the 
.·court, the.State andi.the·p·etitioner,·shall~{where··the court orders 

... the State :to· make arrangements: for the obtaining of same·; or 
the State obtains~the same on its own initiative,, be and consti­

, ·tute :a,judgment•·of.the;court .against the petitioner!to· .be 
.. recovered ·as. any other judgment for costs. In any case~where 

the'-petitioner does not proceed. in .forma pauperis, the court 
shall adjudge 1al1 costs an~ expenses to be paid as shall seem to 
the ·court· t~ be right, consistent ~ith the· immediately preced­
ing sentence of this subsection (c) and with· the provisions of 
chapter ~~nine of this Code, as amended.I · · 

.:. 

§ ~i::~~~ Writ'.of·~ab~a~ .. ·coip~s under Post-C9n~~tio1i · ·. 
Habeas' C.orj>m Act· of 196'7-W.Va.Cod.e § 5S-4A·4-
:tµght t~·counsel-Case law · : · · · · · 

, 't ' • 0 • .I .: , I ~ 

_,fQr: case law on the, right .to counseUn West.Yi:r:"ginia postcon­
viction hab~as:.corpus,proceediQgs, see, e.g.,. White v .. :flq,ines, 217 

. W~ Va. _414:, 618·S.E.2d 423 (2005) (thel".e is no requirement that a 
court, in ey~cy.- instance, appo~nt .counsel to represent~ a: petitioQer 
in .a postconvicti~Q. babe.as corpu~ p~oceeding). , , , , . 

§_ 51:2~1 Wri:t, ,of habeas corpus UJ.l~er Post-Convict•on 
., ~beas Co~us~ct of.196'7~Text.of,,§ 5S-4A-5· .. 

· ·§ ·5S;o4A•5. ·service: of writ! · · .. ·· ·.·f;··:. . ... 
: ;Any writ granted in accordance with the provisions of this 

· article. sha)l be ·served upon· the person to whom· it· is directed, 
or, iri his: absence! from· the place where the pe'titio.ner is 

· · incarceriited, upon 'the person having the immediate custody: of 
·'the petitioner~ · 
.. ' ., .i · 

§ .5:1:24 .. Writ of halJea~ corp:lls ·~der ;Po~t~Convictfon;: 
. : ·: JJ;~beat:J.Corp~Act of.1967~~ext,of§ ~s~4A-f;' 

§ 53•4A·6. · Return; pleadings; ·amendments. · 1 

· ; . Within such time as may· be specified in the writ or as. the 
court may fix; the ·:state shall .make its return. No :oth;er ot fur­
ther pleadings· shall be filed except .as the· court may order. At 

. ;any time prior· tO entry of judgment ·on the: Writ- in accordance 
'With the ,provisions of this ·article, the court•may permit· the 
petitioner.- to. withdraw his petition. The court may.~make such 
orders as to amendment of the petition or return· or ·other plead­
ing; as to_ pleading ·over, or. filing other or further pleadings, or 
extending· the time for the making of .the· return or the filing. of 
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· other. pleadings, -as shall seem to. the court to be appropriate, 
· meet· and reasonable. In considering the'. petition,. the return or 

other pleading, or any 8.II:lendment ~;hereof,; substance, and not 
form E;hall control. . , . : · .. ' I.'. ! .·: " .• : ~': r 

~ ·oi:2~. · Writ of habeas c~rplis ~<l;~f }.lost-Conviction· . ~: 
. . Habeas Coii>u& A~t of 1967~~Va.Code l63~4A~7-

.. :, Final judgments ·gran~ing or. t!en)Ting relief.' 
, . ~e; final judgiµent .granting o~ .d.enYitig postc~nviction habeas 

corpµs. r~li~f .. "shall m~e sp~cific fiD.dings. of fact .~d conclusiqns 
~flaw· relatµig to each pqnten~qD: .. Q~: ~ont'entjops . ~nd .grounds·. Un 
law. 9~ .fact) a~vanced, ~~a1} cle.arlY. s~ate, t~e -iP".ounds upon -~hich 
t~e,,mat~ell';:w·as determined, anq. s.haU ~ta~ wh~.~her a. fe.deral 
an<Y;~r state tjght w~s ;presented and 1de~ded.~, -W~Ya.Cod~ § .53-
4f\-7(c) .. See also Rule, 4,(c), ;R\lles Governing ~Qs~:90J;i~~tion Ha­
~eas C{<?,rpus .Proc~.ediI1gs :in.W.V,a .. (if.tJ;le. circuit .cpurt enter' an 
or~er for supunary !disnrl,ssal Qf. the petj.ti9n b~cause,..th~ c9nten­
.tion~ iitf~ct: .or. law. reli~d.µppn in t)le 1petitio~ h~ve 1 qeenprevi­
ou.sly. 1:1nd. finally· adjµW;cated ~r waived,. *~. _Slµllmary di~µiissal 
or4.:er .~Jiall COJ:?.tain ,specifi~ findings of. fact and concl~sions .o~ law 
a~ tp ~he map.ner iµ wp.ich. e~ch ground rai~ed in tp~ .petition. ~as 
been previously and finally adjudicated and or waived). . .. 

§ ~51:2~ ·. Wnt ot';h~~e~s ·corpµs· \ln~er Post~Con\7iction. . 
· . H~b.eas Corpus A~t•of ~96~~W.Va.Cod~ § 53-4A·7-

. · ' . Final ju~gme~ts· gr&n~i~g 
1
or 4e*yh,ig ;r~lief7'l'ext 

.. : ··~of w.va.Co~~ ~)>~~#~!-· -. ' ... . . , . . . . . 
., : § G3·4A·7. .Denial,of relief; hearings; evidenee; re.cord; . 

. '· ;.:judgment· ·;:· ... ,, .: . 1 ~. 

"(a).If the petition;· affidavits,,exhibits, records· and iother 
documentary evidence attached· thereto; or: the •return. or other 

;. pleadings, or the record in the proceedings which resulted in 
the conviction and sentence,i 1or the ·record· 1or records· :in a 

. :proceeding, or. proceedings on' a prior. petition .or petitions .filed 
. ·under tJ;ie provisio,ns of this- article, or, the .record or records in 

any other.proceeding or .. proceedings·instituted by the petitioner 
to secure relief from his conviction :or sentence, show to the sat­
isfaction.of the court· that ~e petitioner is. entitled to: no r~lief, 
or: th'.at .. the :contentiOn or contentions and grounds. (in fact or 
law) advanced have been previously and finally adjudicated· or 
waived, the court shall enter an order ~enying.the .relief sought. · 
If it· appears to. the court from said petition, ,affidavits;. exhibits, 
records and othef, documentary .evidence. attached thereto, ·or 

·.,the ret:urn, :or other' pleadings,, or .. any such record or, records 
. refecred to .. above, that the:reJ is_ probable .. cause~to believe that 
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the· petitioner may be .entitled to some relief and that :the 
. contention· or contentions and grounds (in· fact or law) advanced 
have not been previously and finally adjudicated or waived, the 
court shall promptly hold a hearing and/or take evidence on 
the contention or contentions and grounds (in fact or law) 
advanced, and the .court shall pass upon all issues of fact 
without a jury. The. co:nrt may ~lso proyide for otj.e or more 
hearings_ to be held ·and/or evidence to }?e taken in any other 
county or counties in the State. . · 

. (b) A record of all proceedings under this article and all hear­
ings and evidence. shall be made and kept. The evidentiary de­
positions of witnesses taken by either the petitioner or the 
State, on reasonable notice to the· ·other, may be read as 
evidence. Th~ court may receive proof by proper oral testimony 
or other proper evidence. All .of the evidence·shall be made a 
part of the record. When a hearing is held and/or evidence is 
taken by a judge of a circuit court or statutocy'court in vaca­
tion, a transcript of the proceedings shall be ·signed by the 
judge and certified to the clerk of ~e court in which the judg­
ment· is to be rendered, and be entered by him· amQrig the ·re­
cords· of that court. A record ·of all proceedings in the supreme 
court of appeals shall be entered among the records of such 
court. ' 

(c) When the court de~rmines to deny or grant relief, as the 
case may be, the court shall enter an ~ppropriate order·with 
respect to the convictioh or sentence in the former criminal 
proceedings and such supplementary matters as are deemed 
necessary and proper to the findings·in the case,· including, but 
not limited· to, remand,. the vacating ·or setting aside. of the 
plea, conviction and sentence, rearraignment, retrial, custody, 
bail, discharge, correction of sentence and resentencing, or 
other matters which may be necessary and proper. In any order 
entered in accordance with. the provisions of this section, ~he 
court shall make specific findings of fact and conclusions of law 
relating to each contention or contentions ·and grounds (in fact 
or law) advanced, shall clearly state the grounds upon which 
the matter was. determined, and shall state whether a federal 
and/or state right was presented and decided. Any order 
entered in accordance -with· the: pro-visions of this ·section shall 
constitute a final judgment,. and, unless reversed, shall. be 
conclusive. 

(d) ·Notwithstanding any provision' of:law to the contrary, 
whenever a conviction. from ;a. crime of violence is reversed or a 
sentence of· incarceration for ,such an offence is vacated pursu­
ant to the provisions of this article, the prosecuting attorney of 
the county of prosecution ·shall, prior to a retrial or entering 
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into any plea negotiations or· sentence negotiations to resolve 
the· matter, .notify the victim. or if the offence, was. a homicide, 
the next of kin of the victim, by United States mail ·sent- tO the 
last known address of said person~ if his or·her name and ad-

.· dress has previously ·been provided to~the prosecuting· attorney. 
·) 

I I >' 

§ G.1:27 .:,Writ of h~bea~ corPus .. un.cl~r Post-Conviction: ' . 
. . : : . . Habea~ C0,rpus.A~t.0(1967..:..W.Va.Code;§ 53-4A-7-

.: Case law 

· For case law on§ 53-4A-7, see.·a~g~, Tex S. v~ Pszczolkowski, ~6 
W. Va'., 245, 778 .S.~.2d 694 (2015) (a_ court h,aving _jurisdfotion 
over habeas corpl.ts proceedings may deny a petition for a writ of 
habeas .corpus wit;iiout· a hearing and Without appqi~ti_rig' cou~~el 
for .the petitioner. if the p~~ition, exhibit$, affi.~av~ts or. othet 
docume11tary eviden'.c~ filed t~er~with show.· to such ·c,a~'s sat~­
faction that the petition~r is1 0J:?-~itled to no· relief; when coµsid~f 7 
ing· whether such a petiti~n, z;equesting, pos~-:-c<?nviction h~bea$ 
cqr}lus r.elief has stated grounds warrar~#ng ·the .i.ssuance of the 
wnt, courts typfoally ~re ; afforded 'broad di.s~r~tion; th~ post;­
convi~tio~ habeas corpus $~~ti~.te l~av:es the ."~ecision. o('\~~ether 
~o conduct', an .evidenti~ry heari,ng. or .t~f comp~l the Stflbf to· pro­
duce evidence in. its possessfoJ;i in' large'. part to Fh~ .~ouµd. di~.cte­
tion of the court before ·which the writ is made returnable;

0 

the 
discretion afforded circuit courts is not unlimited, the corirt must 
be guide4 by the necessities lQf eac~ paJ;"ticW.~ case); .BaUarfi,. .. v. 
Hurt, 230_W.-Va. ;374,, 736,'.S.E.2d.538 (~912)'((§ 53-4A-7(c) 
(1994) reqUires a circuit court denying or granting reli~f in a ha­
beas corpus proceeding to make. spe.cific findings of fact and 
conclusions of law relating to each cori:tention ·advanced ·by the 
petitioner; and to ·state the grounds upon which the .matter was 
determined; remand warranted in habeas proceeding so that ha­
beas court ·could comply with statuto:ry requirement to make 
specific :findings of fact and,conclusions oflaw); State v. VanHoose, 
227 W. Va. 37, 705 S.E.2d 544 .(2010) (In decidin:g· to grant or 
deny habeas relief, a· circuit court is: required to make adequate 
findings of fact and conclusions of law relating to each contention 
advanced by the petitioner, and to state the grounds upon·which 
the matter was determined;· "[i]n~ the -instant case, the circuit 
court's habeas order set forth legal conclusions ill· denying relief, 
but failed· to ·cite any supporting facts. Ordinarily, this ·Court 
would remand this case for entry of an order setting out findings 
of fact. However, because· the record in this case is- adequately 
developed, we will nofremand for entry of such an order."); Dennis 
v. State, ·niv .. of Corrections, 223' W; Va. 590, 678. S.E.2d 470 
(2009) (§ 53-4A-7(c) requires a circuit court denying or granting 
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relief,in.a habeas .corpus,proceeding. to make specific findings of 
fact· and: conclusions of law: relating to each contention: advanced 
by· the ·petitioner)· and·to state ~he grounds upon.which·.the· mat­
ter was determined; findings··:of-:facti made -by a trial court in a 
postco;nv.iction· h~beas corpµs .pro~ee<ti.I:tg'Wi.ll: ~ot .be set~ aside .. or 
reversed on appeal by this Court unless such findings are clearly 
wrong; the circuit court's order lacks the requisite findiµgs of fact 
and conelusions ·of:Iaw that p~~it meaningful reView by this 
Courti we only.can speculate froin the appellant's ·brief and the 
State's response the possible bases for the circuit court's decision; 
however, '~th~.iµission .ofthe appellate judiciary is. neith,er to,µiull 
theor~tical abstractions, nor .tO ,Practic~: cl~oy.ance;" in most cir­
cun;ist,anc;~s the failure. ~o. ~ake specific. findings ofJa,ct' and 
·coriclu!'iq~s. ,of law regardiiig'·an ,issue raised fo·habeas.'i>roce~d­
iilg~ necessita~s:a rem!~d; ~uch is_ the ca~e here); Foy v.' Ballard, 
~o_a9·~.()6/~0~;<~~-~'. .. W~. va\,~oow.,<it.~~. e.~d~nt fr~~ ;~;~~~~Ilg 
of W ... Va:.C'ode § 53-~-j(a) tQ.at a petit1~:qer for habeas corpus 

. r~l~~(~s. pot. ~nti~led, as. a. mat~er _ of ~right, to ~.full evidentiary 
P.~~nng ~n ~yety _:procee~~~~ Jiist~t~te~ ~rider ~~e P~?vi~i~n~ of 
th,e pos¥on~~?,~~ habeas ·corpus. ~ct;. tpe .st~t~ co¢ outlined '.the 
fa. c.ts. -~d ,p~oc~d~ra~: ~.}.~tort ,of t~~. _ca~e,,·~xpla~1'~d. th·;. e c~. ai~s 
advanc~4: ~~y, 'the· p~t1ti(:>ne:r, ~d ~~t~d ~he gr9unds. up_on wJlich 
each:claun was.;c;le,t~tinined ancJ 1:11~ately deciaed; !state co¢'s 
orde~; deri~J?.g ~he"' petitic;>.9er. stat~. ·h~beas reli~f satisfie~ ~h~ 
requfr.ements" of f5a:.4A-7(c)). ·. . ·· · · · · · ·-· · 

: • , '. f ~ ~ .- t \' ' • - i .~ 1 • ~I £ . i : . ' ' -. 'J ! . ,° I_ •, • 

§ 51:~8·: \Yrit:of h.-.b~as cor}>us·~\in.4er Pqst-qhnVi~~iqn . . . 
· . . _' - ~beas -~o.rpu8 ~~t _of 19.,~.7:-T~xt _of W.Va.Code,, . 

. . . §'53-4A-8 , . . . ; -· ~ -·'· . 
f, .·-_,, I .-~·t ' :~ -: ','.~!·~;- i.),' ._, ',,· li4.I ;_, -.•... "}' 

§ 53-4:A~ •. , : Powers 9fJu<J.ges ~r-Jurlg~I in, vacatiqn. , .. 
· Awrit·may be·granted orJ:"efused.in-accordance:with.the pro; 

.. visio<ns: o(:this article by .any thr.ee concurring judg~s. ,of.the 
: supr~e court of appeals, or a.judge of any circuit court or _any 

.. statutory.court, in ·vacation .. as,1welt as :by, any: such, court in 
: term;· and ·any! such writ ~may :be made returnable, consistent 
· wi.th-the p,rovisions o.f subsection, (b) of section three. of this 

·· .• article, to: the supreme court of appeals.in term, or to a judge .of 
· · a circui~ cQurt or any statutory court in :vaCS;tion as· well as to 
· · such court in.term. Although a ;writ.granted.in accordance with 

·the provisions. of this: article is· returnable to . a circuit court in 
: term .or. a statutory court· in term,. ~e contention. or contentions 

-· and:grouncls: (in fact or1 law} advanced, and-any:incidental niat­
. ters trelated thereto, 'may be heard and/or determined_or passed 

upa_n· by a judge of. the cou,rt,;in .v:acation. Any judge. of the 
, .. ·supreme court of appeals.-(wher~ ~at .least three. judges of such 

.. co.urt concl.lr $erein), :or of a circuit court. or .~-statutocy coUrt, 
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in vacation .shall .have the same power: to· enforce; .obediencs to 
,th~; wrj.t, :to. compel_ the. ~ttendance. of witnei;Jses, o~ _to. punish· 
c9ntempt of th~ir qr hi~l ~uth()pty, as.~.1~o~ ha~; ~nd.the.judg~ 

. n.ient of. a judge of a c~~µj.~ .~.~·or a, ~~Eltutory, court Jn v,~~a­
t~on when ente~ed .of r~cqr~ shali.he cons~~~red and be ·enforced 
as if it were a jitdgmeil.t of t~e cOurt among, W,hose r~corQS .it· is 
entered. ' · ·· · · · · · · · ' · : · : · ' ·. · ·; · · 1

' • 

.§.'ol,:29. Writ ~f..habeas'·cJ~fuj·)Jnd~r·~9st~9o~Yic~ipn: · ·.:: .. 
· · . Habeas Corp~s ~ct o( 1967~W.Ya.C~c;I~ §'_58~4A,-e-;. 

· · . · Fiiialjud~erits gr~t~g <>~ deD.JiPg relief~ .. : -
. ,,.Appei;tls;i_·,,_'·

1

:,, ••• _.·. : •• :i.·.· ·.·:(::·.: .. ,.,:::··: ,_ 

.. The final judgment~ of a s~atµtory c.o1:ll't grant~ng pr .. denying 
·postconviction habeas relie( .may .be allp~aled by ~~e p~titione;r <?r 
the state to the circuit court of the county .upon applipation. for an 
appeal or writ of error in . the manner and· within . the t~ine 
provided ·in Article 4, Chapter 58 ·of the :west Virginia Code 
CW.Va.Code § 58-4'-1 through :§-58-4-19). ·wrva.Code § 53-4A-9(a). 
This means a petition for ari appeal or writ' of error" must be. pre­
sented to the circuit court no more than~four ·months after the 
rendering or m~ng:ofthe jµdgme~t. to be appealed. W.Va.Code 
§ 68-f!-4.- Su~h petiti~µ,.toge$er :w1.th:a ~PY the,;~9f, shall:b~.P:rst 
fil~~ in t}_le office qf the. cl~rk of t}le ,cqurt Qf ~he ~tatutory ~o.U;rt 
wh~r~in the ju_pgme~t ~<?mplained_ ()~ 1wa~(e~~~recJ: .. W.Va.Cod~ 
§. 68.-,~~6.. . ' ' ' : . . : . . ~ i ' . : ': . . ; . : • . ~. ' 

~e ~al j~dgm~nt. of ~ cir~uit~ollrt;. gr~ti~g ~r den,ying ,P._~~t.­
coµvictio~ habeas relief.~ay .. be appealed.by th~.petiµone;r or.~~ 
stat.e·to the West,V~ginia. Suprem~ ,Court. of.Appeals u,pon .ai>­
plication for an appeal or writ of error in the maiiiie:r;- ap~ .Wit!Wi 
the time provided by law for civil appeals generally. W.Va~Code 
§ 63-41\,-9(~). This means th~t, i~ or.de;r to. v~lidly appe~ frpm

1 
th~ 

circuit' coµrt· to tQe· ·west vtrginia Supreme Court' Qf APpeais, the 
appealiiig party" ~µst' file a. petition fQf ·revi~w iii the.·'Qffice of the 
clerk'of the' circtiit cnurt where· the judgmentb~fog·appealed was 
entered; and tltjs petitiop1fo;r.review. must ~e .SQr;filed; ~otJnore 
.than. four months a~er entry of. tP,e jµd~ent; being appe~~d; .see 
Rule 3(a),_ W. Y a.R~APP·.fr.oc~ . :: . . . 1 /. . • . • 

. . If, aflier the circuit c,ourt. ~~ters &: final judgment,. an ap:g~al or 
writ of err.or is sc;>Ug~t. by tlie .po.et~onvjction l~p.beas. pet,i~ion,e~, 
AAd t~e court which r~n<;ler~d the ju4~en~Js o~oPi9ioµ t~a~. tqe 
review is .being s.o;ught i.n good fait~. an,d .. th~t the grpunds. as~ 
.signed. therefor have merit or a;re nQtlriyqlOµs~ ,aµ,d, sµc4, ~oµrt 
. find$ that tQ.e pe~itioner is iui~ble-~o pay ~Jrle ·cost~ inciq~nt . .t~¢reto 
or to employ ·counsel, ~he,. ~our~ s~all,. upon .~~~·.p·etitioJ'.le~~s 
request, order that the 'petitioner proc·eed ih fotma pauperis and 
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·shall appoint counsel for the petitioner. W.Va.Code § 53-4A-4(a). 
If an appeal or writ of error; is allowed, whether upon application 
of the postconvietion habeas· petitioner or the state, the reviewing 
court ·shall, upon the requisite shomng as aforesaid, order that 
th~ petit~oner proceed in form~ paupeJ:-is· and shall ·appoint 
cotl.nsel for.the petitioner. W.Va.Code § 53-4A-4(a). 

If it is determined· that the petitioner has the financial means 
with w~ch to pay the costs inci~ent to any proceedings hereun­
der ~nd to employ ·counsel, or that ·appellate review is being 
sough~ or prosec~ted in bad faith or .the grounds assigJ?.ed therefor 
are without merit or are frivolous, the request to. proceed in forma 
pauperis and for the appointment of counsel shall be denied and 
the court making such ·determination shall enter an order setting 
forth the findings pertaining thereto arid such order shall be 
final. W.Va.Code § 53-4A-4(a). 

A final jud~.~nt entered by a circuit court under the provi­
sions of. the We.st .Virgini~. Post-Conviction Habeas Corpu~ Act 
.may be appealed by either party .. Bailard v. Ferguson, 232 W. Va. 
196, 751 S.E.2d .716 (2013).. . 
· · ·In reviewing challenges to' findings and conclusions of Circuit 
Court iii· a· habeas corpus action, the Supreme Court of Appeals 
applies a three-prong stand~d of review, under which the final 
order and ultimate disposition are reviewed under an abuse of 
discretion standard, underlying factual findings are reviewed 
under the clearly erroneo-q.s standard of review, and questfons of 
law are subject to de novo 'review. Gerlach v~. Ballard, 233 w: Va. 
141, 756 S.E.2d 195 (2013), cert. denied, 134 S. Ct. 1782, 188 L .. 
Eci.' ~d so~ (~014). · . · · · , · 

·' _. 

'§ 51:30. Writ of habeas corpus tinder Post-~onviction .· : 
. . . . ·. Habeas Corpus Act of 19~7~W.Va.Code § 53-4A-S-: 

. , Final.judgments granting or denY1:ng relief-Bail 
. .--,-._ • ,• I ' : ,. ' •' 

When , the final judgment orders the habeas petitioner dis­
charged~ the· court may, ·in its discretion, admit the petitioner to 
bail. W.Va.Code § 53-4A-9(a). If the circuit: court denies bail, -tlie 
petitiOner may seek bail in the Supreme Court of Appeals by fil­
ing a summary· petition for postconViction bail in that court. Rule 
6(e), W.Va.R.App.Proci~ (summary petitions for postconviction bail 
shall be filed in accordance with the· provisiC>'ns of W.Va.Code, 
§ 62-~C~l;- upon re·c~ipt of the prosecuting att~rney's response to 
the sUm.mary ·petition, the ·court may grant the 'petition, deny· the 
petition, or schedule-the matter for heanng).. . . 

\ ' ' ~ 
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§ 51:31 Writ of habeas corpus underiPost-Conviction· · · 
· Habeas Corpus Act of 1967-...W.Va.Code· ~ 58·4A·9-
Text of W.Va.Code § 53·4A·9 

§ 53·4A·9. Judicial review; disp'osition. of petitioner 
. pending appeal · · 

(a) A final judgment entered undet the pro~isfons of this 
. article by a statutory: court· may be appealed' by the petitioner 
or.the'State to· the circuit .cohrt of the .. county upon application 

. for an appeal or' writ of error in' the manner'and Within the 
~ime provided in artic~e four, .chapter fifty~eight .of this ·code, as 
amended. A final judgment.entered under'the provisions of this 
article by a circuit 'court ·o'r a final judgment enter~4 by :the 
circuit court after an appeal or writ of error was granted by 
such circ1:1it court with respect to the judgment of a statutory 
court entered ·under tpe provisions· of this ·artiCle/as well as in 
order by a circuit court rejecting an appeal from or· writ of error 
to the judgment of a statutory court entered''under the provi­
sions of this articl~, :qiay b~ appealeq by the petitjon~r or the 
State to t4e :supreme court Qf appeals -q.pon ~pplic~tion fo;r Jill 
appeal .or writ of error in the manner arid within .. the tjme 
provided by law. for civil: appeals generally. When· an applica­
tion for an appeal or writ .. of error is rejected by the circuit 
court (and the order of rejection is not appealed to the supreme 
court of appeals), or the supreme :court; of appeals,. as the case 
may ·he,- or both, the order sought to be reviewed shall; thereby 
become final to the same extent and: with like effect: as if said 
order had been affirmed on appeal. 

(b) ·When' the petitioner is remanded, execution or' the judg­
ment :entered under· the provisions·of this article; shall not be 
suspended by the granting ·of an _appeal or··writ of error, or 
suspended while the petitioner -iS ··applying for· an···appeal or 
writ of error. When the. petitioµ~r, is .. ord~red. to be di13charged, 
and execution of the judgment entere~ under th~ provisions of 
this article is ordered suspended to permit th.e State. to apply 
for an appeal or writ of error,. the cQurt malting such suspend­
i~g order may, in its discretion, admit the pe~itione~ to bail 
until expiration of the hl:me. allowed for making application for 
an appeal or writ of error, or, in case th~ appe~; ~r writ of error 
is· allowed, until the decision.. of the appellate. court th~re9n is 

· duly certified. . i . 
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§ 51:38 .. Writ<of !habeas corpus under. Post-Conviction ~ -~ 
Habea& CorpU& Ac~ of; 1967"!'"'"-Text of W.Va.Code 
§ 53-4A-10 ''-./1 ·. . :-

§ 53·4A~lo •. , Co11stru~tioQ.; repeal 
All other pertinent provision8 of-·this .Code: shall be construed 

'30 as to cc;mfo~ to and- pe .~o~i~~µt wi~ the .pr_o~sions of this 
flrliQ~e~; In the ey,~~t .. th~t t}?.ere ~re: .pem,n.ent. provisi9ns ·in this 
cod.~. $0 inc_9_nsist~t .Wi~h th_e provj~ions. of this, article as to 
preclrid~ a.uch .. coxistrq.ctioµ., $uch ·9ther pr~v.ision~ sha~~ be 
co~sider~d as hayiAg .beeA r~peal~d to th.~ extent. of such iri¢on­
sistency by. tb~ ~qactment of ~hi~~ article.: _The proyisions ,9t this 
article". "shall' be liberally construed sh . as' to . effectuate its 
purl>os~~·'.!i, _ -!- : !. • ., · '· ;- • · · · 

§. Gl:SS·. Writ,.of.~11-:b_ea~ corp~: unde~. P~~t-Conviction. 
, ., . . ·~•bea~-Cprpu19.~ct ~, 1967-'f~~ p~ § 53·4A·1~: 
§, 53-4A·ll• .·Severability· · · : 
. If any ;proVision of this, -article,. or· the application thereof· to 

· any person on 'circumstances is held;invalid, such invalidity 
·-shall ·rlot '.a:f(ect; other provisions ot applications· of (the· ·article 
·which can!--be given,eft'ect without:tlie invalid provision or: ap­

.: : plication, ·and· .. to 1this: end; "the. provisions· of this article, are 
her~by ·-declared -to. be severable .. 'nte .legislature does hereby 

.::further,declare~tP,at it; would-have enacted:this artjcle.-even if it 
-. hadlkrtown at· the time of enactment 1that such.provision·or;ap-

.. plication- thereof w0uld· be; h~ :to. :be. invalid~ .. ~ ·1 • : • , ... 

§_51:34·; .Writ of habeas- corpus under _Post-Conviction . 
· :Habeas Corpus:Act,Qf·l867~Rules:govenrlJlg 

.• ·: T, postc,Qnviction:Jlabeas corpus pr0,ceedings in 
·~~ ~- .W.~•t-Y'm~a~Te~ of, Rule 1.: , :i _; 

. : Tlie ·Rules·~~veripng · Post~conviction ·Habeas Corpus Proceed-
ings ,in· West Virginia 'provide: ·, · · -1 

•: • : • : · • • • • - .', 

',·' -· ' 1:· : ·... ; .. 

• -1RlJLE 1. PURPOSE,AND'SCOPE OF RULESJ :' 
. I - . 

'. · ·· Th~se·."rules have· beeri.adop~~d· to proyide the_ procedure·for 
. postcori'Victio~: habeas corpus' proceedings lis they. are set forth 

... ;in·:west Vfrginia·Code-§§ 53;4A-l ~t seq. ThesEfrules1 supple-
. ment; and iii.' designated instances supersede, the· stat-ufory 
procedures· set forth in §§ 53-4A-1 et seq. of the West Virginia 
Code. For petitions filed in any circuit court in the State, all of 
the rules apply. For petitions filed in the Supreme Court of Ap­
peals, ·only Rule 2 applies. 
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§ 51:35 . Writ.of.habeas cnrpus under~P()st-Conviction 
Habeas Corpus Act of 1967-Rules governing,~ ·, . 
. postconviction habeas ~orpus proceed.ings in 

.. , West Yirginia~Text of.Rule:·2 ·' .. . · l.·. 
·~ • ' ~ < I ' 

·. RULE· 2. :PETITION . · . , , \1 . ,. 1: · .. "i 

- · (a) Forill of Petitfon; Copies. Any perso:p fo this 'St,S:te se~k­
ing·.p<>stconvfotion habeas corpus relief,1 'either •in: 'the: •circuit 
corirts or in the Supreme Coµrf of Appeals~ ·snall file .an ~riginal 
and two copies of- a' petition.:: TlieFpetition: ~shall: be. hf substan­
tially the form annexed to these rules as Appendix A. The peti-
tion shall. specify: . 

'(1} all 'the gtounds for'. relief' which ·&re ~available to the 
petitibner( ~: · · · ; · ·· · · · ·· · .. < .-. , . · ·· · · · , · · · · · 
. (2r·a. ·s~acy::of"tlie' facts' supp9rting. e~6h 9f the grounds 

specified; and · · · · · ~ · · · · · · · 

'._ (3) a«.specific $t~teroent.~pf'the reli~f requested .. The p.~ti­
tion shall be typewritten or legibly handwtjt:ten and shall;be 
signed or.verif:ied under .peµalty qf perjucy by the_petitioner. 
(b} Re~~n :o{Insuffltjent. ~etitiori. '_if a'.p~titio·~.·re'ceived by 

the. "clerk. of a circuit c9µrt I or,. t~e cl~rlt, Q( tlie, Sup~eme, Court of 
Appe'als (}~es not supstal;ltially· c9i;nP.l:Y with ,the· reguit;~inents 
ofRulf3 ~'it ma~.be.ret}UY~d to t'4~.'peti.~ioner~~~eth,er.~111?-.a 
statement of the reason for its r~twn. The. clerk of. the court m 
which the~ petition is filed shalt ret8in: a' copy' 9f".the .·peti~~on . 

•• 1 

§ 51:38 : . writ of habea~ · cqi]>lls wtder· Post-ConViction. 
. . . :··' ::aab.e~s Corj)u~.A~t of.1967.+~w~·s g9verp.ing. · 

: ' · postconvictibri haJ>ea~ ~orjlu~. p~oc~edings. ·m 
:: .. '.~~s~Virginia~~~~f·R;~e.s·· 1 , >

1 

.•. ; , ·i ,· •• ·· 

Rt.Ji.E ~3. FILING.PETITION'.:·' 
• ..; •• J ' • ' ' ' '· • 1' .. J 

. " : (a) :Place of Filing;· Filing· Fee. A petition may be filed: (1) in 
· the·. circuit court: ·of· the county "iW he-Fein. ~the· ;petitioner is 

· . .incarcerated;: or (2) in,:the circu.it court .. of. the county· wherein 
. the.,petitioner·was conyicted·and sentenced .. !~.appropriate, the 

circuit court may transfer a petition to ·either venue. [See 
, ~a~sfe:r of p~~itioq.. at Rule •<a)J .It sh~ll b~ ac~ompanied by 
: twq. coaj'9rrrie4 c9p~~s . t~~reof.1 .It: shall alsQ( be! .a('.companied by 

.. t~~ .. fi.J.ing f~e. prescribed. ·by Jaw. unless t)l.e p~ti,tioner applies, for 
and ·is.given leave .tct prosecute·th~ ·petitjop.:,:~n forma·ipSru.peris. 
In order. ~to receive; in for~a .pauperis status, ;the petiti.Qner 

: must complete the .form :anpexed :tq. these rules !as Appen~ B 
·and. demonstrate toithe,satisfactiori.· of:the circuit court that ,he 
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or she is unable to pay the costs· of the proceeding or to employ 
counsel. 

(b)· Filing and Service. Upon receipt of'the petition and the 
' filing fee, or an order granting leave to the petitioner to proceed" 

in forma pauperis, and having ascertained that the petition ap­
pears on its face to comply with Rules 2 and 3, the clerk of the 
circuit court shall file the petition and enter it on the docket in 

.. ms or .. her office.. The ~ng. pf the ~petitio:r;i shall not require the 
respondent t~ S;nsw~r the petition or otherwise move with re­
spect to it unless so ordered by the circuit court. , . 

§ 51:37 .Writ of h,abeas corpus under Post-Conviction 
·Habeas Corpus Act.of'1967-Rules governing 
postconviction ·habeas corpus proceedings in 
West Virginia-Text of Rule 4 · · 

RULE 4. PRELIMINARY CONSIDERATION BY THE 
CIRCUIT COURT 

(a)· Evaluation for Tr~sfer of Petition.· The origii;lal petition 
~hall be presented promptly t:o· the circuit court, ("the c.ourt"), 
in .accordance with the procedure of the court for assignmen~ of 

· its business. The coUrt shall promptly review whether the peti­
. · tioii should be-transferred to a venue set forth.in Rule 3(a). If 

transfer is appropriate, the court shall promptly enter an order 
transferring the petition. · 

(b) Initial Review; Appointment of Counsel to File amended 
Petition ... If the petition is not transferi;e_d, the circuit court 
shall promptly condu~t an initi~l review of the petitiOn~ 'If, 
upon initial review_ of the petition aµ.d any exhibjt~ in support 
thereof, the court determines that the petitioner :may have 
grounds for relief but the petition, as fil~d; 1s not sufficient for 
the court to conduct a fair adjudic.ation of the ~a~ters raised in 
the petition, the court shall appoint an attorney to represent 
the petitioner's claims in the matter, proViided that the 
petitioner qualifies for the appointment of· counsel under Rule 
3(a). The court may order appointed :counsel to. file an amended 
petition for postconviction habeas corpus relief within tqe time 
period set by the court. '. . ' ' . ' ' 

(c) Evaluatio~ for Summary Dismissal; Contents of Sum­
mary Dismissal Order. ·The petitiQn shall be examined proml>tly 
by.the Judge to whom it is assigned. The· court ·shall prepare 
and enter an order for summary dismissal of the. petition ·if the 
contentions ·in .fact or law relied upon in the petition have been 
previously ·andfinally·adjudicated·or·waived. The court's sum­
mary dismissal order shall contain· specific findings of fact and 
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conclusions of law. as·to the manner in. which each ground 
raised in the petition has been previously. ~d finalJy adjudi­
cated and/or w~ved. If the .Petition con~ai~s ~ mere. jrec~.t~tion 
of grounds without adequate factual :support, the court may 
·enter an order dismissing the petition,' without ·prejudice, with 
directions that the petition ·b~ refiled containing ·adequate 
factual support. The court shall 'cause the petitioner:to be· noti-
fied of any summary dismissal. · · : : · · 

(d) Order to File Answer. For all petitions not dismissed 
summarily as provided in Rule 4(c), the court shall order the 

· respondent to: file an answer or other pleading within ·the;· pe­
riod of time fixed by the court or to take such .other action as 
the court deems appropriate. A copy of the order directing that 
an answer be filed shall be served upon·the .pr,oee.cuting at­
torney of the county wherein the petition will be heard. 

~ ·' 

§ 51:38 Writ of habeas· corpus under Post-Conviction 
Habeas Corj>us Act of 1967-Rules governing · 
postconviction Jiabeas ~prpus proc~~d.ings in 
West Virginia~Text of Rl:lle £>-Cont~~ts 

RULE 5.' 'ANSWER; CONTENJ1~ 
Within such time as may be specified by the. court, the State 

shall file an answer which shall re~ond to the all~gations of 
the petition. The answer may be consolidated witli other plead-

. ·ings, such. as a·motion under·Rule.12(b)(6}or._.Rule, 56 of the 
West. Virginia Rules. :of ·Civil Procedure. The answer ·shall 
indicate what transcripts (of :Pretrial, trial, sentencing, and 
postconviction proceedings) are available, when they can be 
furnished and what· pro~eedings have been recorded and not 
transcribed. There shall. be attached to the answer such por­
tions of the transcripts. as the answering party .deems relevant. 
The court, on its own niotion- or upo,:i request of the petitioner, 
may order. that further portions qf the. existing tran~cripts be 
t17a:nscribed ·and furnished. If a tranS:cript is neither av·fillable 

' 'nor 'procurable, a J>roperly verified narrative summary o~ the 
evidence may be submitted. · · 

§ 51:39 ·Writ of habeas corpus.·under Post-Conviction·· 
·Habeas Corpus Act of 1967-Rules governing 
·postconvictio,n ·habeas corpu8 proceedings· in 
West Virginia-Text· of Rule 6 - . 

RULE 6. APPOINTMENT OF COUNSEL 
If counsel has not been previously appointed as provided in 
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· Rule 4(b),. and the petition:is not· summarily.dismissed·, ·the 
·.court may appoint counsel to -represent: the petitioner. -Collilsel 
·'faay··<>nly··be appointsd' if the "petitiene:r··qualifies; for the ap­

.: poi~t~~nt. of counsel m;u;l~~ ~ule 3(a),, ~nd 'tli'e . court has 
. . d,~~enmneq that. the petitiO~(w~, filed in good. faith and that 

. the .appoii,lt~ent. of ,coun:sel ·is warrap.te.d. If _warra~ted,. the 
court shall appoint counsel for the. petiti~ner. 

J '. 

.: : ' ~ . . ~ 
§ 51:40, Writ ~f habeas corpus under Post-Conviction .. · 

Habeas·Corpus Act of 1967....;..Rules governing 
. . \ ... u.! postconviction habeas corpus proceedings -in 

: ·::West Vn:ginia~Rule ·7...;.;..Discovery 
' ·r.: .t4 1 : • : • 

Discovery is available in West Virginia postconviction habeas 
corpus pr<;>ceedings in the circ\rit courts. Rule 7, Rules Governing 
Post-CoriViction Habeas -c~rpus Proceedings' in; w ~v a.-'. . I 

:·(,.; .. : •· .... ·, .i ~-- ' . 

§ 51:41 

' '· ; ' ) 

·Writ· of habeas corpils.Wider Post-Conviction 
Habeas· Corpus Act ·of 1067.....;;.Rfiles ·:governing 
postconvi~t!on hab~11s co:rl:l~. p~~c~ecJ.ings _.in .. 
West Virguua-R11;1e·7....;....'feXt of Rule 7 . · 

• 1 '!' ,(" ' 

1: ' 
i(; RULE 7. DISCOVERY· ... · .i:· .. 

·. . ~ . -· -, i !. ·. ~: I • .. , . ,,. . : ' f_ . _" . _ 

·: · · . (a}. ·-Leave1of.-Court Required .. Iii postConviction habeas corpus. 
· proceedings, -a: prisoner .. may iri.voke the processes, -of discovery 
1:, available under: the West Virginia-. Rules of Civil Procedure if, 

and .. to"·the ·extent' tliat, the court in· the ·exercise of· its discre­
. =tion~--andfor good cause·shown,'grants leave td do so. Ifneces­

l· sary·, for ·effective, -utilization :of discovery procedures, counsel 
. · • shall ''be appointed by the· court. for· a petitioner wlio· qualifies 

for= the appointment·of counselun:dev·Rule 3(a). .,., : · '_ 
. : ' (b} Requests· f9r ·nl.~covecy._ Requests for discover{s~_all be 
' !acc_o~pamed-by a s~tem~ht of the interrogatories .oi: reque.sts 
. for adinlssion-and' a list of the 'documents, .if any, ·sol:}ght ~o·be 
produced. · · .. · · · ; 1 

(c) Expenses. If the respondent is granted leave to take the 
depQsitiQI), of, t~e. petitlone:r O~· any .other _p~rson, the. court· ·.1llay, 
as a_:.co;ndition. of.taking .the. dep.ositjpn,.direc.t the. respondent to 
pay t~~~ e."perises of trQ.vel,. suh~i~t~ce, ·a,nd. fees .. of counsel for 
the petitioner to attend_,t}ie~t~ng.of the dep_osition.·,· 

• J ... • • 
:: \ . 
·-

•. l . 
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§ 51:42 Writ of habeas co11pus ·under. Pos.t•€onvictionr.r ~ ·~: i 
., ··.Habeas Corpu&-Act of~1967_,_RUJ.es governiDgJ i ,;; 

postconvictibn habeas: corpus proceedingsJn ... · :': : 
· .' West Vlrginia-Rule 8-Text:ofRule 8 .· .. ·: 

' (,I . . .. : ·. : ~ . : _) 

RULE,8. EXPANSION OF-RECORD r. • :-·v·_ ·, 1 ' \ • 

~~~nc~~E:ai;ns~iQ!1;&~ti:!:J~~~o!:il':t~~ 
the parties~ by ~~e ·inclusi<:>n ~- ~dditional' ~~~ri~s · r,elev~t ~to 
the·determmation·of the ments·of the petition~· ~··".- 1 :. •. : ·•· 

· (b)' Matenals:to:Be Add,~d~ 1The exp.an{l.ed record·:irtay'in6lude, 
withou.t limi~atiO~; lettera t pr.e<;lating ~he _:fil:i:ng ·of 't~e 'll.~titj~h in 
the court, documents, :exhib1fs, : and· answers under · oathj if ·SO 
directed,. to written interrogatories propouildea. by cthe'court. 
AffidaVits may be submitted arid considered· as· patt·of:the 
record .. ! · ' ... ·• ··! .·,._ .. ·: , :, -: • ··:·, ··: \.;,." ., ,·,.·J .. ·:: 

. · '(ci}' ~ubmi'ssiori:.~o·<?Pl>o~irlg ~~y:"In fJIJY cas~ in }ybjep .8:1'.1 
expanded record ·1s.1 directed, cop1e~ ·of tJie · le~ters, .. document~, 
exhibits; and aftidaVits prpposed· to be iil~ludea shall be· submif­
ted to the' other iparty against whom they' ·ate to be offeted,:l arid 
he or she shall be afforded an opportunity to"a.dmit~or deny 
their correctness. · 

(dr·Authenticatioi,i: 'f!l(court mat·'fequire llie aiithentfoa:-
tion ·9f:any material:under~subdiVisiOn-{l~)<?r (c)~ · ,~ 

' ' • f 1 ~. . • • • . • ~ ~·, ' - '_ j. ' • :. , • • ~ , ~ • ~ ";# 

z_ .. 

§ 51:43 Writ of habeas corpus under Post-Conviction 
Habeas Corpus'.Act-o'f1967~R.ul~s;goveming· 1 1 . 

postcol).viction habeas .corpus. pr()c~e~g!f ~ 
~;West V:arginia~Rule .. ~Case.law ·:-; :· ._ ... - 1: • 

. f~r· c~se faw oii.R~le 8, ~~e ·e:g~,'State e~ rel:: $.~~t~-_µ.· Jf,fcB~ide, 
224. W. Va. ~96, .681 S:~-;~4 '81-C29Q'9) (a -~~\,V .. tiia,ron:th~ gro~nd 
c;>f aft~r: dis~ov~recl ~~~~~c;~ i·~~- .~ewl:y .~scoye;r~~ ~~~ell¢~ }s very 
s~ldom granted .~nd tn~. c~rcumSit~;nces m.ust be. uµusu.~l or 
special; tliis Court has indfoated, with respecLt~ a: newly 
discoy~:red confession,_ tha~: no o,ne. would do~bt that. a ccnµ'ession 
J;>y '.another pe;i;-son to the ·~e~ if .~aco;vered· 8.fter. trial,' p.Qul~. be 
a'groWid for a new trial' on' the .basis;' of 'newly, cliscoverea- evi­
dence;, a. COn~~SSio,n .by_. anoth~· pers'on, ;:hQ~.ey~r, :q_~es .P.Ot invari­
aWy require a new. trial; th~ .integrity Qf .$.e confess~pn is for .the 
trial. coU;rt; ~_new ttj.al will nqt be gi:~nted on th.ie groµn~ of ~~'YlY­
discovered evid~mce unlesa. the case: .. comes ~ithin the followj.ng 
rµles; .(1) the evidence.must appear. tQ .. hav.e. bee~ discQver~d. since 
-the. trial, and; :from the, affidayit of the new. witn~ss, what :such 
evidence will be; or ,its ,absence :satisfactorily -explai·ned;,.(2) it 
must appear from facts stated in .his· Or:· her :affidavif.that. the 
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defendant was ,diligent in ascertaining and. securing the evidence, 
and that the·new evidence·is'·such that due diligence would not 
have securedit before the;,verdict;. (3).such evidence must be new 
and material," and not merely cumulativ:e; and cumulative evi­
dence is additional evidence of the same kind to the same point; 
(4) the evidence must be 'such '.as ought: to .produce an· 1opposite 
re&ult at a second. trial on .t~e metj.ts; ~(5). and th~ new trial will 
generally be refµsed when the sole. object ·ofl the new. evidence is 
to tliscredit or impeach a ~itness on the opp9,site side; if any of 
the foregoing five essential requirements· is not satisfied or 
CQµ:l.plied with, a µew tpal will not Qe granted. on the ground of 
newly;di$cover~d eyidence; newly Piscovered)_evidence satisfies 
the fourth· prong .of the :test if it weakens the case against the 
defendant so · as to. give rise to a reasonable doubt as to his 
.cµlpability; if the_. defendant.is seeking to vacate a sentence, the 
fourth prong requires that the newly discovered evidence would 
pro'Qably yield.~ l~ss. severe sent~nce or: acquittal; the evidence 
prodµc~d at the omni9us h~aring amply supp~rts the trial court's 
findings.to the ~tiect that Mr. Sell~' confessio~.~as false.~ ... and 
:that even if presented at a new trial, it would 'undoubtedly' not 
have changed the result). 

§:51;~ .Writ of ha~eas corpus under Post-Conviction 
Habeas Corpu~ Act of 1967-Rules governing 
postconviction habeas corpus proceedings in 
West Virginia-Rule 9-Text of Rule 9 

RULE 9. EVIDENTIARY ·HEARING 
(a} Determination by Court; If the -petition -is not dismissed 

at a previous stage in .the proceeding, the ;circuit c~mrt, after 
. th~ answer is filed, shall, upon a review of the record, if any, 
determine wheth~r an·e\ridentiary.hearirig.is required. If the 
court determines that an evide~tiacy hearing is not required, 

·.the court shfill include in. its final· order ·specific fj.ndings of fact 
and conclusions of law as to why an evide~tiacy hearing 'was 
not required. · · · · 

•. (b) Hearing .. I( the court dete!mi~es 'that an evidenti~ry 
. ' hearing is.necessary, the court shall hold'a_hearing and/or take 
. eVidence on the matters ·raised in the petitfon. The court' shall 

pass 'upon all . issue's of fact witliout a juty. The ~ourt shall 
·inquire on the record as to wliether: the petitfoner has rais.ed 
all available grounds for habeas . corpus relief .. The court shall 
also ascertain on the record whether the petitioner has know!. 

. -ingly and intelligently. waived all grounds for habeas corpus 
·relief not asserted. The· court may also provide for one or more 
hearings· to be held and/or evidence to ·be taken in any other 

· county or counties in the State. 
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(c.) Order. The court .shall draft a· comprehensive order 
including: 1 • 

(1) findings as to whether a state· and/or federal right was 
presented in each ground raised in the petition; 

(2) findings of fact and conclusions of law addressing each 
ground ··raised in· the petition; · · · · ' · .. 

(3) specific findings as to whether the petitioner was ad­
. vis·ed. concerning .his obligation to raise all grounds for post-
, conviction relief in. one· proceeding; and · 

(4) ·if the petitio~er appeared prose,. specific findings as to · 
whether the petitiOner knowingly and intelligently· waived 
his right to co~nsel. ·· 

§ 51:45 Writ of habeas corpus under Post-Conviction 
Habeas ~ori)us ~ct of l967~Rules governing 
postconvictfoli h~beas corpus proceedings in 
West Virginia-Rule 10-Rules of, civil procedure· 
apply · 

The' West .Virginia Rules ~f Civil Procedure, to the .e~ent that 
they are' not iilconsisten~ ·wit~ 'the :Rules· Goyerni'ng Po~t: 
Co~viction ~abeas Corpus Proce~dings in ,West. Vi:rgiriia, may be 
applied, when appropriate, to West Virginia postconviction ha­
beas corpus proceedings in the circuit coqrts. Rule· 10, Rules 
Goy~rning ·Pos~~Conviction Habeas Corpus Procee~ngs; ,in· yv.v a:; 
see· also Rule 71B(a), W.Va.R.piv.Pfoc. (the West.Virginia Rules 
of Civil ~rocedwe govern the procedure for the applic'ation for, 
and issuance of, extraordinacy wrlts). · · · ~ 

· Expansion of the record is available in West' Vfrgilli.a. postcon­
tj~tion '. habea·s corpus proceedings in .th.e circuit courts. Rule .8, 
Rules Governing Post-Conviction Habeas Corp:µs Proceedings .in 
W.Va. . 

§ 51:46 Writ of habeas. corpus under Pos.t·Conviction 
Habeas. Corpus Act of lQG~~Rul~s gover;ning ... 
postconviction habeas corpus proceedings hi. 
West Virgi~a~Rule 10.-:-Text. of Riile 10 , . · ,·:. 

RULE 10. WEST vm.GINIA RULES OF c:rvlL· PROCE~ 
.DURE; EXTENT:QF APPLICABIµTY. ' . . ., .. 

· The· West Virginia Rules, of Civil ·Procedure, to the . extent 
that. they are not incon5istent with these .rules, .may be applied, 

· when appropriate, to. petitions filed in West Virginia circuit . 
· courts under these rules. ; . '. ... : ., ·. · , 

.[Appendices A and B to the .. West·Virginia's Habe.as Corpus 
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Rules,' setting forth respectively. a· model form of habeas· peti­
tion and a model form of application to proceed in forma: pau-

. peris ,and affidavit1 ar~.omitted.] ·: · 
t :- ; ' , ~ f ' ' I t ' I I ' , \ I • ' 

~ • ; ~-: •. ·1 : ~ ·. . . ~i. . I I • : • ' • : ~ : :' • • I ~ ~ 

§ 51:47 Writ of habeas corp~ ~d~r .]?ost-Co:q.v1ct10.i .. 
. , . . . a~J>eJlS .Corpus ~q~ of 1967-Cl\S~ I~'!. , . 

. , •; .j •I, ' , ; ' . ' ' . 

:For :case law on the· West.Virgin~a Post~Gonviction ·Habeas 
Corpus Act of 1967, as amended ·and codified, see; e.g.:,' Ballard v. 

· Hurt,.230,W~ V.a. 374, 738 S.E.2d. 538 (2012) (ineffective counsel 
claim; West Virginia Post~Conviction .Habeas Act requires a 
circuit court denying or granting relief in '.:a. habeas c.orpus 
proceeding to make specific findings of fact and conclusions of law 
relating to each contention advanced by the petitioner); McBride 
v. Lavigm~,:~30 W.·Va~~ 291,: 737 S.E •. 2d 5.60.(2012), .cert. c;lenied, 
133 s. Ct. 2772, 186 L .. Ed .. 2d ·223:(20.13) ,(in.reviewing chal­
lengee .to the. findings and· conclusiQns of tlie circqit coµrt in a ha­
beas"'corpjis .actioµ,: w~ apply a three-prong ~t~mdard ·of review; 
we review the final order and the ultimate disposition_ under an 
abuse of. discreti.on standB:I"d,: the . underlying factual .findi~gs 
U;nder a. ~l~~rly: 'erroneou~. staridard, .and que'stions of law. are 
s'µbject tq ,a de ~ovo .review; there is a rebU:tta~le presriinptfon 
that: petftiorier intelligently and knowingly w8.ived~.any conten­
tion or· giouild in fact or law reijed on 1in support of his petition 
f~r ha~eas ~'?rpus which .h~ coul~ have adv:~ced o~ Qire~t. appeal . 
but wlµch he 'failed to so adva~ce); Lµccis v. McBride, '505 F: 
s.upp. 2d 3~~.(N~D. W. Va. 2007) CW.Ya.Code.~ 53~4A.:7(c) requires 
a West Virgihia court denying a request for habeas relief to enter 
a written order, making specific findings of fact and conclusiOns 
of law, relating ·to each contention or contention$ and grounds, in 
iact or law,' advanced~ ·clearly stating.the grounds upon which·the 
matter was determined, and stating whether a federal -and/or 
state right was presented and decided; in the Final Order Deny­
ing Petition for Writ of Habeas Corpus, the circuit court outliµed 
the labyrinthine facts,. and. procedural ·history of the· "case, 
explained the grouhds.~and ·tlaims advanced by··the~ petitioner, 
stated·the~-gl?ounds J1pon/"7hiCh e1tch was determined, and on 
which its detertninations-·were made; even assuming arguendo 
that the memoranduµi Qpinion .a~d order varied slightly from the 
norm,-basea upon a strict·r!dac.Ung,ofthe co~e prqvision/this_·Qourt 
finds that any minor diserepEi"ncy a·ssociated therewith 'do'es not 
rise' to the level of a constitutional:violation); State ex rel~· W cil'dron 
v. Scott, 222. W. Va. 122;·863::S~E~2d· 576:(2008) (habeas~corpus 
statute allows. a petition for postoonviction.:habeas corpus relief to 
advance contentions or. grounds that have- .been>prevfously 
adjudicated· -0rily if those ·contentions ·or 'grounds· ar.e bas.eµ upon 
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subsequent COl:lrt decisions that impose n·ew: ·substantive or 
procedural: standards. in criminal proceedings- that are intended 
to i be. applied retroactively; appellant made the·. ·same arguments 
in his habeas· petition as, he did in his :direct:appeal;:appellantdid 
not present· any ·contentions or. grounds· for the reversal .of.his 
conv;ict,ion) based upon subsequent decisions . by .:this pourt 'as 
required by Bowman; these:issues:·r,aised by'.the .appellant lacked 
merit and .. no· evidentiary hearing was·:requited; State v .. Foster, 
221 W.-Va.,629, 656 ·S.E.2d.74 (2007) (it is:;the extremely rare 
case when this: :Court will fiµd ·ineffective assistance of counsel 
when ~sw:h aJ char.ge. is raised asl;an ·assignment of ·enor on a 
direct; appeal; the .prudent defens.e· counsel. first develops the: rec~ 
o:rd.regarding,ineffectiwe,assistance of counsel inia habeas corpus 
proceeding. before·. the lower; court, and may then appeai if isuch 
relief is denied; this Court: may then have a fully develOped rec­
ord on this issue upon which to more· thoroughly ,review an; inef':' 
fective .assistance of. counsel· .claim); . .State,·ex:.rel. i Hatcher; v. 
McBride, 221.W. Va. 760,,·656 S.E.24.789 (2007):(appellant leaves 
this. Court .with the :general allegation that, his counsel failed. to 
raise or vigorously defend;·him· on .several issues,·while ·he· does 
not cite .to a ·single 1specifie ·example, of ·such .ineffective assistance 
by his .. counsel;. without providing·this Court,with any.exaniples 
of.ineffective assistance of couM.el, it is impossible for: us to .grant 
habeas reli~fJ; State. ex r~l .. McLaurin v .. McBride; 220:W• Va. ,141, 
640 ·s.E~2d· 204 (2006}.(ineffective~counsel claim; finding~,pf f-act 
made .by. a trial court in ·a ·postconviction :habeaif:corpus proceed­
ing, will. not be: set.aside or·.rev~rsed on a:ppeal by. this· court ,un­
less such' findings are· clearly,.wr.ong); .Statejex.: rel·~ ·Me.Cabe, v. 
Seifert., 220 W .. Va~ 79; 640 .S.E_,2d .142 ;(2006};(the interrelation­
ship of the ·West· Virginia>Post-Conv.iction·Habeas Corpus Act and 
oth~r remediea., a-nd partfoularly as· ~o·. habea~ relief! und~ 
w.va.Code,:.-§ 53-4-1;.,is··set .. forth in W.Va.Cod.e, 5.3.;.4A1-l(e);. 
W.Va.Code, § 53-4A-l(a), ,of-.the. West _Virgini_a, Post-Conviction 
Habeas Corpus Act provides for the correction of sentenc.es); P~~hel 
v.·McBride,. 219 W.:Va ... 5781 .638 S.E.2d. 727 (2006),(habeaa·re.lief 
is available .only .where: (.1) th~re.is :a:delli~ or infringeiµent upon 
a person~s, constitutional rights~ (2) the ... court .was m.thout Juris;. 
diction to impose the s~ntence;(3)-.the ,sentence·exceeds tbelegal 
maximum, or'( 4) the conviction ,would have· been subject to~.colla~ 
eral ~t~c}f: by statute or .. at c~omm.on .law prior to; the adoptjon' Of 
the habe:as statute;:any~rights crea,tediby the:provisions.of.tbein­
terstate _Agreement on Detainers Act are. rights .w,hich Jlf~ statu: 
tory ill, nature and whicli do :ne>t. give rise to the level; of .rights 
guaranteed by either the. Constitution of :W.est V;ixgj.nia or the 
Constitution of th~ U~ted· :Sta~s; .unli;ke federal habeas. r-elief, 
which may be av~lable where.a violatipn. pf.fede!al statutory law 
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rises to the level of a fundamental defect in the proceedings, ·ha­
beas relief is not available in West· Virginia solely on the basis of 
a violation of.statutory law; West .Yirginia:limits:the availability 
of habeas relief. to constituti6nal violations, jurisdictional errors,. 
illegal sentences and those· convictions which would have been 
subject to collateral attack by statute or at common law· prior. to 
the adoption 0£ the. postconviction habeas statute; by restricting 
the· availability of habeas ·relief, the ·state's jurisprudence. is 
concerned with remedying defects in the ;proceeding which consti­
tute a fundamental.miscarriage ofjustice or which result.in the 
imprisonment of an innocent man and which were not adjudicated , 
on direct appeal; statutory violations may be relevant in habe·as 
actions where the ·statutocy;violation impacts· a person's constitu­
tional rights c;>r results in ·illegal sentencing); Mathena v~ Haines, 
219 W. Va. 417, 633 S.E:2d 771 (2006) {where a circuit court is 
faced with a potential· abuse of process by a prisoner or a 
prisoner's threat· to abuse the judicial·process, the circuit court 
may, subject·.to the following, enter an order imposing reasonable 
limitatfons on the prisoner's right to access the court; prior to the 
entry of such an order, the circuit coUrt must provide the prisoner 
an opportunity to ·show cause why such· a limitation should not 
be imposed; if: the record· demonstrates a clear intention to 
obstruct the ·administration of justice, the circuit court may 
impose limitations on. the. prisoner's. right of access;. any order 
limiting a prisoner's access to the courts ·must he· designed to 
preserve his -right to adequate, effective, and: meaningful ·access 
to our courts; the circuit court's order imposing such a limitation 
must include-such findings of fact and conclusions of law ade• 
quate for meaningful ·appellate review); In re Renewed Investiga­
tion of State Police; Crime Laboratory, Serology Div.;· 219 W. Va. 
408, 633 S.E.2d 762 (2006) (altho~gh it is a violation of due pro­
cess for··the state to· convict a defendant· based ori false. evidence, 
such ·conviction will:not be set aside unless it is shown·that.the 
false evidence had a material· effect on·the jury verdict; serology 
reports. prepared by employees of the· Serology Division of the 
West Virginia State:Police Crime Laboratory,-other-thari Trooper 
Fred S. Zain, are -·not subject to the invalidation and other 
strictures contained,'in Matter· of Investigation of West Virginia 
State-Police Crime Laboratory,· Serology Div., 190 W. Va. 321, 438 
s~E.2d 501 (1993); this, however, does! not end our consideration 
of the issue before us; "as· this :court has•previously noted~ the de­
termination that .the serology evidence at issue is not subject to 
the irivalidation strictures and' systematic; reView authorized with 
respect-to· Zain's work does not preclude prisoners against whom 
these serologists offered ·evidence from ·seeking habeas corpus 
reHef under our postconviction habeas corpus statute, W.Va.Code 
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§§ 53-4A•l et· seq .. ; in· such a proceeding; a prisoner who chal­
lenges· his or. her conviction must prove that the serologist offered 
false . eVidence in his or her prosecution; also, the prisoner must 
satisfy the standards: indicating that a new trial is warranted; 
this court: has power to fashion special relief in habeas corpus for 
prisoners· who ;may have been affected by false serology .evidence; 
a prisoner=against whom a West Virginia State Police Crime ·Lab­
oratory .serologist, other than ; Fred Zain, offered evidence and 
who challenges 'his· or her conviction based. on the serology evi­
dence:is to be granted a full habeas corpus hearing on the issue 
of the serology·evidence; the prisoner is to 'be represented by 
counsel -unless he or she knowingly and :intelligently waives that 
right;·: the circuit court is tti .review the ·serology evidence pre­
sented- by the prisoner with searching and· painstaking scrutiny; 
at' the •close of the ·evidence, the circuit court· is to ·draft"a 
comprehensive order which includes .·detailed .findings as to· the 
truth or falsity of·the ·serology. evidence and if the· evidence is 
found to be false, whether the ·prisoner has shown the necessity 
of ·a new trial;· a ,circuit coUrt that receives a petition for. a writ of 
habeas corpus from a prisoner .. against whom a West Virginia 
State ·Police Crilne Laboratory serologist, other than Fred Zain, 
offered eviden~e, and whose request· for relief is grounded on the 
serology evidence, is to hear the prisoner!s challenge in as timely 
a· manner as' -is ·reasonably:.1possible;· furthermore, this court 
suspends to a liinited degree the· ritles·· of res judicata that gener­
ally apply to a petition for' a writ of habeas corpus subjiciendum; 
in :order· to :guarantee . that the serology evidence offered in each 
prisoners. prosecution will- be. subject to searching and painstak­
ing.1 scrutiny,. 1this court· now· holds that a prisoner who was 

. convicted between 1979 and· 1999 and· against 'Whom a West.· Vir­
ginia· State Police Crime ·Laboratory serologist, other .than -Fred 
Zain,' offered evidence may-.bring.a petition for a writ of habeas 
corpus based on the ·serology evidence despite the fact that the 
prisoner brought a prior ·habeas corpus challenge to the same 
serology evidence, and the ·challenge was finally adjudicated); 
Stdte ex rel. Gordon v. McBride, 218 W. Va. ·745, 630 S.E.2d 55 
(2006) (as to the necessity. of ·entering findings and conclusions, 
the 1967 statute provides· that 'in any order .entered in accordance 
with the provisions of the ·statute, the court shall make specific 
findings of fact and conchisions of•law relating to each contention 
or contentions and grounds (in fact or law) advanced, shall clearly 
state the grounds upon which the matter was determined, and 
shall state whether a federal and/or state right was presented 
and decided); State ex rel. Corbin v. Haines; 218 W. Va. 315; 624 
S.E.2d 752 (2005)' (claim that, ·under State v. Jenkins, 191 W. Va . 
. 87~· 443 S.E.2d 244 (1994), the jury instructions ·given at 
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petitioner's, 1993 murder· trial ,w~re unconstib,Jrtional; findings Qf 
fact made . by· a trial court· in a . postconviction habeas·; corpus 
proceeding will not be set. asid~:or reversed· on: appeal by this 
court unless such.findings are clearly wrong); State .ex·rel. Richey 
v. Hill;· 216 W.:Va. 155,;603· S.E .. :2d·:177. (2004).(under..the.statutes 
of this ·state dealing: with habeas corpus proceedings .. a priina 
facie .case~ in· order for·this court;to ·issue the·writ,: :n;iay. be.·made 
by petition ·showing .by ·an' affidavit, or other. evidence .. probable 
cause to ·believe .that a person:is: detained without lawful author­
ity; however, this· does.not·in .. any:way warrant .the release ,ofa 
petitioner confined in .the penitentiary; such .petitionet: hasJthe 
burden of pr~ving ~by. a. preponderance of the evidence the· .allega­
tions . contained ·in: his· petition :or ·affidavit :which ,.would. :warrant 
his release; :the general nature of habeas corpus, our own post­
conviction ·habeas corpus statute, .and. the· views of otherjurisdic­
tions establish that a· postconviction petitioner seeking ,DNA .test-

' ing must· be incatcerated);.Markley ·u. CQleman, ~~5 W. Va~-1 729:, 
601 S.E.2d 49 (2004) {West Virginia's postconviction statute. and 
the Rules Governing .Post-Conviction· Habeas ,Corpus Proceedings 
in. West Virginia ensure that a.petitioners due process rights are 
protected; circuit. courts .. h&ve· the· discretion to. d~al with· habeas 
corpus allegations in.several di~erent.-.ways;.a circ\lit court may 
summarily ,deny" Ull$upported .claims. that· are randomly s.ele.cted 
from the list of groundsjfound iri. the .opinion in Losh v. ·McKenzie, 
166.W.,Va .. 762, 277.S.E:.2d,606.(1981); a1circuit .court mayJind 
that a ,ha~eas corpus allegation, has been· .previously waiyed :O.r 
adjudicated; finally,. a circuit court may:find~.th.at;i~·la~ks ·iade:­
quate. i~formation; to make a ruling on;9 babe.as ·co.rpus .. aUega~ 
tion, whereupon; it may· apppint counsel to. represent .the habeas 
petitioner; in. the alternative,, when a,circuitcourt find$ thatja·p~­
tition contains a mere ,recitati,oµ. of grounds without· adequa,~ 
factual ·support, the circuit co~ :may. enter.~ .order .dismissing 

. .the petition; w~thout. prejudice,'. with cµrections; that the ,petitioner 
be refiled .containing adequate factual SUP.port; wI:ien a ,ckcui~ 
court, in its.diseretion,.chooses.to dismiss a.habeas:corpus allega­
tion,,. because the petition does not·provide adequate facts to aijj)w 
the circuit .court ;to: mak~ .... a f-air adj\lqication of.. the_ matter, :the 
dismissal ja · withou.t prejudi~e; cir.cuit .coutt ,cannot, act. to "render 
a .potentially;· meritorious. habeas ~orpus allegation· as having been 
finally; adjt;tdicated _wjthout .addressing the merits .of the~habeae 
corpus allegation in ~ome fashion on ~e record;: while. we do not 
believe that.a petitioner.is entitled:tQ habea~ corpus upon;habeas 
corpus,. we will not invok~. res: J\ldicata principles until the 
petitioner. has had a full and fair ,opportunity with the-assistance 
of counsel to ;Litigate all issues: at ,scm1e stage of the proceedings; 
the postconviction habeas corpus pro~eedings provjde &·petitioner 
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with the opportunity to r.aise any collateral issues which have .not 
previously ;been: .fully and fairly litigated; our postconviction ha­
beas corpus statute clearly contemplates ; that a· person who has 
been: convicted of. a: ctjme is ordinarily entitled, as a· matter. of 
right, ~o o:nly one postconviction· babe.as corpus .. proceeding;. at 
subsequent habeas corpus hearings,· any grounds raised at· a prior 
habeas corpus hearing· are· considered .fully adjudicated· :and. need 
not ·he addressed by .the circuit-court; a. prior :omnibus··habeas 
·corpus hearing is res judicata as to all matters;raised1 and as,.to 
all matters known or which with reasonable diligence could have 
been known; because a petitioner is required··to raise·,;all known 
grounds at their .first habeas:· corpus hearing, there:·are ·only a few 
narrow grounds upon ·which circuit ~ourts ·will_grant··adclitional 
habeas corpus hearings; an applicant m:a.y 1stm· p'etitfori the court 
on .the following: grQunds: ineffective. assistance of counsel at the 
omnibus habeas corpus hearing; .. newly discovered. evidence; or,· a 
chailge·in·the law, favorable to .. the.applicant, which may.,be ap:­
plied retroactively; in deciding. to griant or deny r~lief, circuit 
courte·:must.make adeq~ate .finding$ of :fact and conclusions of 
law, related to· the :peti~ioner.'a habeas. corpus. allegatiQns; here., 
the~petitioner argues that .. ~he circuit:court erred in denying ibis 
secon~ petitioµ for a writ of habeas corpus;· in his sec,~md :habeas 
corpus petition, the petitioner .i:eargued all of the allega~ons that 
he. had rais~d by counsel.in· .~he. his.original habeas. corpus pe.ti­
tion; the petitioner ~so alleged. for the first time .that :his original 
habeas ·corpus .counsel had· .a.cted: ineffectively; as .. factu.al aupport 
for the .his· ineffective .. assistance of.·habeas corp\ls counsel claim, 
the petitioner alleged :that habeas :'counsel failed. to investigate 
any of the .evidence,, that _couns~l :did~n_ot, speak to :ElllY pfcthe wit­
nesses, 1 and that ;CQunsel did not focus ,on any other issue.a~ other 
than the issue of ineff ectiv~ assistanca of trial . couns~l;-. th~ 
petitioner also alleged that. his habe·as corpus -90unseLwas not 
properly prepared or experienced~ and·did.not·file,.4ocuments,th~t 
the petitioner· asked him ta file' at the petitioner's: orjginal habeas 
_corpqs hearing; ·because. the petitioner had not. previoµsly. w~y~.4 
the issue 9f .ineffective assistance . of ha.beasJ corpus ;coun.sel, nor 
has the .circuit· co~ fully addressed ,the issue, the circuit .co~~s 
dismissal of the appellant's ineffective assistance of habeas ,co;rpl:l~ · 
90\msel allegation for. a . lack .of; factu~l support is; not ~ final 
adjudication; .the p~titioner may refile his p~tition,. wjth. adeq~ate 
factua1 support); White"µ;. Haines,.215 W. Va .. 698, 6Ql S .. E~2dl8 
(20.04) (claim that, .trial court :$hould ,have made· findi1:1g .of 
compete~cy on the r~eord ~fore accepting prior µ.egotiated guUty 
pleas; und~r. postconviction :habea~ .corpu_s. statute,: all::prisp~ef~ 
are entitl~d to a habeas .. corpµs hearing wh~r~ they are .giV;en,~~ 
opportunity to .constitutionally cballenge aij. the grouQ.d$ .underly;-

403 



t51:47 STATE PosTCONVICTION REMEDIES AND RELIEF 

ing their conviction; a circuit court may deny a habeas corpus pe­
tition without a hearing; the circuit court er.red in denying the 
petitioner a habeas corpus hearing under the concurrent sentence 
rule); ,Coleman v. Painter, 215 W. Va. 592, 600 S.E.2d 304 (2004) 
(ineffective. counsel claim; whether denying or granting a petition 
for a writ of habeas corpus, the circuit court must make adequate 
findings of fact and conclusions of1aw relating to each contention 
advanced by petitioner, and to·state-the grounds,upon which the 
matter was determined). 

§ 51:48 ·Writ of.habeas corpus under Post-Conviction 
.Habeas Corpus Act of 196.7-Rules governing 
postconviction habeas corpus proceedings in 
West Virginia-Cas~ law 

For case law on the· Rules Governing Post-Conviction ·Habeas 
Corpus Proceedings in West Virginia, see, e.g.~ State ex rel. 
McCabe· v. Seifert, '220 W. Va. 79; 640 S·.E.2d 142 (2006) (with 
regard to the disposition of cases' under the West Virginia Post­
Conviction Habeas Corpus· Act, ·see this court's Rules Governing 
Post-Conviction Habeas· Corpus· Proceedings in ·west· Virginia); 
Markley v. Coleman, 215 W:Va. 729,- 601S.E.2d49 (2004) (West 
Virginia's postconviction statute and the Rules Governing Post­
Conviction Habeas Corpus Proceedings in West Virginia· ensure 
that a· petitioner's .due process rights· are·· protected; under Rule 
4(c) of•the Habeas Corpus RW.es, if the circuit court enters an or­
der for summary dismissal of the· petition because the con ten-. 
tions in fact or law relied ·upon in the petition have been previ­
ously and finally adjudicated or waived, the summary .dismissal 
order shall contain specific findings of fact and· conclusions of law 
as to the manner-in which each ground raised- in the petition has 
been previously and finally adjudicated and or waived; under 
Rule 4(b) of the Habeas Co~pus Rules, when the circuit court 
fulds·that the petitioner may have grounds for relief but the peti­
tion,· -as filed, is not sufficient for the court to conduct a fair 
adjudieation of the matters raised in the petition, the circuit 
court may then appoint an attorney to ·represent the petitioner's 

. claims in the matter; in the· alternativ~, under Habeas Corpus 
Rule 4(c), in the alternative, when a circuit court finds that· a pe­
tition contains a mere recitation of grounds without adequate 
factual support, the· circuit court may enter an order· dismissing 
the petition; without prejudice, with directions that the petitioner 
be refiled containing adequate factual support; when a circuit 
court, in its discretion, chooses to_dismiss a·habeas corpus allega­
tion under Habeas Corpus Rule ·4(c) because the petition does·not 
provide ·adequate· facts to allow the circ~t court to make a fair 
adjudication of'the matter, the· dismissal is •Without prejudice). 
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§ 51:49 Motions to correct or reduce sentence·,under West 
Virginia,Rule of Criminal Procedure 35--Text of· 
Rule . . 

Rule 35, W.Va.R.Crim.Proc., auth~rizes .three postcon-riction 
rem~dies: (1). the motion to correct illegal sentence; (2) the motion 
to corr~ct sentence imposed in an illegal manner; anc;l (3) the. mo-: 
tion ~o reduce sentence, e~ch of which is available in the _convict­
ing court. Rule 35, \Y.Va.R.Crim.Proc., is modeled ajter the pre-
1987 . version of Rule 35, Fed.R.Crim.Proc. Rule 3_5, 
W.Va.R.Crim.Proc., was originally: adopted in'l981 ~d has been 
amended .twice s~ce then-in 1985 and 1996. · · 

Rule 35, W.Va.R.Crim.Proc., provides:· 
I • 

RULE 35. CORRECTION OR REDUCTION OF 
SENTENCE. 

(a) Correction of Sentence. The·court may .correct an illegal 
sentence at any time and,may·correct a senteriee imposed in an 
illegal manner within the time period provided herein ·for the 
reduction of sentence. · .-

(b) Reduction- of Sentence. A motion to reduce a sentence 
' may be made, or the court· may reduce· a, sentence without mo-

. tion within 120 days after the sentence is imposed or probation 
is ·revoked, or·within 120 days after the entry of a mandate by 
the supreme court of appeals upon affirmance ofa .judgment of 
a conviction or probation revocation or the entry of an order by 

;_ the sqpreme court of app.eals dismissing or reje.cting a petition 
for. ~pp~al of a judgment of a conviction or probation .revo9ati.on. 
'l'he coun shall determine tJ;ie.motion within~. reasonable tinl.~. 
Changing a sentence from ~ sentence .of iµ.carceration to a grant 
of pr9bation s4all constitute, a permissible· ;red1:1ction of s~nter;tce 
under this subdivision. · · · 

J ~ • • • • • • ' 

§ 51:50. Motions to correct or reduce sentence under West 
·. · · · . . ·.· ·virgiiiia Rul~ of Criminal Procedti.re 3~Case · · 
· · ·:· l~w · · · · . . · ·· · · . 

For case law on the three .West·Virginia postconviction reme~ 
dies authorized by Rule 35, W.Va.R.Crim.Proc.; see, e.g., State v . . 
Shingleton, 2016 WL 1192921~(W. Va. 2016) (Double jeopardy 
clause is not violated· when a court restructures the lawful por­
tions of a defendant's sentence when correcting the unlawful por­
.tions, pursuant to motion for correction of sentence, when the 
sentence ·is within statutory·· limits and the aggregate sentence 
has not increased; ·any correction of sentence pursuant to Rule 
35(a) of the West Virginia Rules of Criminal Procedure shall be 
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in -accordance .:with the statutory penalty in~ effect· at the time of 
the original sentencing);. State v." (I'ex B.S., 236 .W,. Va: 261, 778 
S.E.2d 710 (2015) (on motion to correct illegal sentence for firs~­
degree sexual assault, defendant was not entitled to de novo 
sentencing hearing'. and did; not have : constitutional rignt' to 'be· 
present· at hearing, absent a~y showing ·of: structural defect in 
.original sentencing hearing; defendant' ·need not be present! at. a 
proceeding td correct an illeg~ sentence);· State v. Coles~ 234··w! 
Va~ 182, 763 s·~E:2d ·543. (2014) (in reviewing tlie findings of fact 
and conclusions· of 1law 'of a ·circuit. court coiice~ing motion.··to 
reduce ·sentence, Supreme Court of Appeals applies a three·~ 
pronged standard of review~· -it reViews the· decis1on on the motion 
under an abuse of discretion standard, the· underlying· facts are 
reviewed under a clearly erroneous standard, and questions of 
law and intel'pretations. ·of.: statutes· and· rules are subject to ;a· de 
novo review); State v. Griffy, 229 W. Va. _171, 727 S.E·.2a·847 
(2~12) {trial court .~as tw.o options to comply with the mandatory 
requireme11:ts i of ;the .. rule of ·criminal procedure addressing· accep­
tance.i or rejection· of· ja. negotiated, guilty plea: it may initially 
advise the defendant at the time the guilty plea is taken th'.at·ias 
to ,any, recommended sentence . made. in )connection with a: plea 
agreem.ent, if .the· court .does. not accept the recommended 
sentence, the defendant wilhhave no right to ,withdraw. the guilty 
plea, and.as a second option, the trial court may condition·ally ac­
·cept ·the · gwJ.ty i plea ·pending· a·~pres'entence ·report without·-giving 
the :~autionary w:arning required by the rule, but· ff it .determines 
at the sentencing hearing ·not to follow ;the· ~ecommend;ed 
sentence;·it··must·give the defendant tl:ie right·to· withdraw .. ~he 
gttilty plea; plairi error doctrine was: applicable· to defend~nt's 
claim, ~which'had not· been''raised 'in' trial coUrt; that. triB.l court, 
wheri: accepting'his negotiated 'guiltY pl~a to ~o counts ·of grand 
larceny~ failed to comply with rule of criminal' procedure' address­
ing a trial court's advisement regarding a defendant's right to 
vyithdra.w his guilty plea if the. trial co~t. doe~ _no~ J~cc~pt .t~~ 
recoinmended s~µ.tence; lt ·. was .. obVious froiri:' .the~ r~cord that 
defendant had labored· ilnder the misapprehension that his plea 
could be withdrawn, so that defendant's substantial rights had 
been affected. by trial co.urt's failure· to· give the ·adv.isement); 
State v. Eilolq,, 22~ .w. Va. 698, 704·S.E~2d 698,(2010) ,(in review.., 
ing the findirigs ·of fact and· conclusions of law 'of ,a circuit court_ 
. concerning! an order on a .motion made-under W.Va.R.Crim1P. t35 
the Supreme court, applies a three."'.pronged standard· .of re¥iew; 
the decision.on the Rule 35.·motion·is:reviewed under, an· abuae of 
discretion -standEµ"d, the underlying facts are rev.iewed. under .a 
clearly erroneous. standard, and.questions:oflaw and-interpreta~ 
tiorts .. of statutes and rules are subject to. a de.1novo. review); State 
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v. Georgius, 225 ·W~ Va. ·716,· 696 S.E.2d 18 (2010) (we review the · 
decision on the. Rule· 35 motion under an abuse of discretion stan­
dard; the underlying facts axe reviewed .under a clearly erroneous 
standard; and questions of law and interpretations of statutes 
and rules are StJbject to a de novo.:review);-$tate v. Arbaugh, 215 
W. Va. 132, 595 S.E.2d 289 (2004) (this state's Youthful Offender 
Act does: not' prohibit; 'a circuitr cob.rt from granting ·probation 
under Rule· 35(b) after 'it h~s revoked'· a probation it originally 
granted urider the Aet; here, deriiarof th~ :motion to'reduce was 
an abuse of tliscretion; relief' granted); ·Barritt 'v. ;Pa1.nte'r, · 215: w~ 
Va.· 120, 595· S~E.2d .. ()2 (2004) (this-is ari ·ap.petil by defendaii~ 
B~tt from· a ·decision· of th~ ~eircUit '.coUrt of Qhfo ·¢outity·denjring 
hi$' motiOn to reduce· seiiten~e ·as' untimely 'filed; !defendanl's p·etiL 
tion for, habeas· corpus· did' not extend"defehdant's tinie· to·· file 
Rule· 35 a mqtion for reduction bf1sentence). · lJ L. 

I ~~·," •',. _ ;'~.:·.-;•!., .,. ,~·, •~.:(\1 :'·~'•; 

§ 51:51 ·Motions to correct· cleriC;aI mistake under· West 
.Vi~ghiia RUie f)f Crimin~l ~ocedure 862.'Jext of·' 

· , · ": ·. Rule " · "'. · , · .. · · · ~ ",:. \ .~ . · . . . . · . " . ~ .. . · 
I ·! - . . . . { • 

. '_ Th~, mo#on to. correct clerical DnS~~e,
1 

fiVajl~bl~. in_ t~e, ,convic~­
i~g C:~urt' is anc;>~l\~;r1 poe~c;9~Vi~t1~D; remedy ill J~~~t y~gi¢~~ ~·~ 
reµiedy lS authonzed by Rule 36, W.Va.~.C~;Proc., ~hich lS 

mod~le:d ~r R~~ -.3~, Fed.~.C~~~99~·. r · . . · i ;~· · . . . . . · ~. . . 

' Rule 3~, w.v a!iR!.,Crim.f.To~,, ,PI;Qyi.d~s'' i '.r' ' ,; ' I :·:? .... 

' t • • '. ' • •" ;: ...... 

. ItPLE. se. c~Jilc.AL M;IS't~s .; . ( ;,; "i •. 

·: ;' ·:Clerical mistakes in judgments,. orders 1or.othet partS;of;th~ 
. reco:r.d and errors:in.the record .arising from oversightr:or pmis':' 
-sion ~ay. b~. corrected: by the court at ,~ny: ·tim~ @4. :1~e.r sqcQ. 
- notic,e, :if .any, aE[I the court o~9er.s~ . .. .. 1 • • · · . .. • 1 , 

§ 51:52 Writ of error coram nobis 
Another We.st Virginia postconvietion 'remedy is-the .. writ. of c~ 

ram nobis. ' · ·_ · :; ... :: 2 :: 

, , ~t f4-st bJush.~it.:would ,~~em ~hat cor~.poqis i~ ~pt,a/pp,stcon­
vict~on rem~dy ·in W~st Virginit;t. 'rhe West Vi;r;-gi11-.ia Post-:­
Conviction Hal)eas ,qorpu~ Act st~tes, ;~~~t. ~t ''co~preh~i.1.d~, ~ll,4 
takes the place. of all other co~on law anq st~tutory .remedies" 
and that the Act "shall be used exclusively in lieu thersof." W.Va. 
Code'§' 53.;4A-l(e). Moreover, ·Rule ;6Q(b),:W.Va.R.Civ.Pr<:>'c. (which 
is--inodeled ·Eifter Rule 60(b), ·Fed.R.Civ.Proc.), :abolishes -Writs. of 
coraifr nobis .. · . . . :. r.~:, :, 

Nevertheless, there can be no doubt that, at least in situations 
where habeas corpus is unavailable-for example, in cases in 
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which the convicted person cannot satisfy the custody require .. 
ment applicable to habeas proceedings-coram nobis is an avail .. 
able posteonviction remedy in West Virginia. 

§.51:53 Writ of error coram nobis-Case law 

.. For case law· on postco~-vi.ction coram nobis reli~f in West Vir­
ginia, see, e.g., State v. Hutton, 235 W. Va. 724, 776 S.E.2d 621 
(20,15).:(in West V:i'rginia, the common law wtjt of error coram 
nobis. ~s avai~able only in criminal proceedings; in criminal cases, 
t~e _modern tre,nd has been to .narrowly expand the wri~ to include 
linµted legal errors involying constitutional deprivations; we now 
hold th~t ~ claim of leg~ error may be brough~ in a pe~tion for a 
w.rit of error cora.IJl nobis only in extraordinary circumstances 
and if the petitioner shows. that (1) a n;iore usual remedy is.not 
avaiJable, (2) valid reasons exist for not attacking the conviction 
earlier, (3) there exists a substanti.al adverse consequence .from 
the conviction, and (4)°the eqor.presents a denial of a fundamen­
tal constitutional right); State ex rel. McCabe v. Seifert, 220 W. 
Va. 79, 640 S.E.2d 142 (2006) (we have noted that even though 
coram nobis is aQolished in purely civil cases, it may still be 
available in a postconviction context· when the· petitioner is not 
.incarcerated); State ex rel. Richey··v~ "Hill,. 216 W. Va. 155, 603 
S.E.2d 177 (2004) (we have noted that eventhough coram.nobis 
is abolished in purely civil cases, it may· still be available in a 
postconviction context when the petitioner is not incarcerated; co­
ram no bis, however, is of limited· scope since it does not reach 
prejudicial misconduct in the course of the trial, the misbehavior 
or partiality of jurors, ·and newly discovered· evidence; likewise, 
even assunliil.g coram: ·nobis reaches the issue of conviction based 
upon perjured testimony, relief does not lie in circumstances, 
such as found here, where the result of the trial was not affected 
by the false testimony). 

§.51:54 Postconviction DNA testing s~atute-W.Va. Code 
. § 15·2B·14 

West Yirgi.rua's postconviction DNA :testing ·statute was created 
by th~ Act of Dec. 2, 2004, ch.' 9, 2005 W.Va.1 Acts 2712, and is 
co~fied .. at W.Va~ Code§ 15.:.2B~l4, which.provides: · · 

§·. 15·2B~14~, .. ~igh~ to DNA t~sting . . 
·(a) ·A person convicted .of .a felony currently senri,ng. a term of 

~prisonment ·may make a: written motion before the trial cpurt 
that entered the judgment of conviction for performance (DNA) 
testing. 

(b). 
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.(1) An indigent convicted person may request appointment 
of-counsel to prepare ·a motion under this section by sending 
a written request to the court. The request must include the 
. person's statement that he or she was ·not the perpetrator of 

·•.the crime and that DNA testing is. relevant to his or her as­
sertion of innocence. The request must also include the 
person's statement as to whether he or. she previously had 
appointed counsel under this. section. 

(2) If any of the information required in su~divisiQn (1) of 
this section is missing from the request, ·the court shall 
return the request to the convicted person and advise him or 
her that· the matter carinot be ·considered~ Without ~the Iniss-

. ing infOrmatfon. 
. (3) ' . 

,I •' , 

(A) Upon a finding of indigency, the inclusion.:of.infor­
mation require4 in s_ubdivision (1). of tlµs se~tion, .anµ. that 

. ~ounsel has not previ01.~sly peen appoi:q.ted pursuaµt .to this 
subdivision, th~ court shall appoint co~sel. Col1Psel shall 

. investigate and,. if appropriate, file a motion for DNA test­
ing under this section. Counsel represents the indigent 
person solely for the purpose· of' obtaining DNA testing 
under this section. ' 

(B) Upon a finding of indigency, and ~hat counsel has 
. been previorisly·.;appointed pursuant to this subdivision, 

the court. may, in its discretion, ·appoint cqunsel. Counsel 
shall investigate and~ if_appropriate, file a :motion for DNA 
testing under this section~ Counsel represents the person 
solely for the purpose of obtaining DNA testing under this 
section. · · · · · · · " · . 
(4) Nothing in this section provides for a right t<;) the ap-

pointment of counsel in ·a postcOiiviction ,collateral 'proceed­
ing or sets a 'precedent for any isu·ch right. The representa­
tion provided' an indigent convicted ·person under this article 

· is solely for the limited: purpose of ·filing and litigating a mo­
tion for DNA testing pursuant to this section. 

:.(c) 

(1) The motion. shall be··verified by the. co·nvicted ·person 
under penalty of perjury· and must do· the following: 

(A) ·Explain why the identity of the perpetrator was, or 
should· have been, a significant is~ue in the case. 

(B) ·Explain, in light of· all the evidence, how the 
requested DNA testing would raise, a reasonable probability 
the· convicted person's verdict- or sentence would be more 
favorable if the results of DNA testing had been available 
at the time of conviction .. 
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: · (C) Make every reasonable· attempt to identify both the 
evidence that should be tested and tlie·specific type of DNA 
testing sought.. , . , 

1 ·~ • (D) ~Reveal the results of.any DNA or; other·biological 
· · ·:testing previously conducted by either the prosecution or 
·:, defense;- if.known. . . " . - . , 

' ·. · ·. {E). )State whether any motion for testing under this sec­
tion has been filed. previously and the ·results of that mo-

: tj.o~,.ifknown .. ·. 1 •.•. : ..• 

, . ,. :!: (~).Notice of tlie moti9p:shall b~ served on p];ie pros~<;uting 
_:;atto.~pey ~n .~he. <?Ounty of..conviction :a.nd, if known, the 
. governm~ntal agency or l~boratory holding tP.e .. ev~dence 

sought to be tested.' Responses, if :ariy, ·shall be filed w1thin 
sixty days'of the date on which the prosecuting attorney is 
served with the motion, unless a continuance· is granted for 

I(•' good cause~·.! .~ •' : ': ; ' • ' I • • ;'., 

' :.: (d) If the :cotltt finds· evidence· was1 subject fo prior:DNA or 
~othelforens!c testing, by either,-the prosecution or defense, it 
.·shall otder the·' party at ·wh.ose· reqri~st the testing was 

. ·cqnducted' to·'proVide all parties a:nd the·· court with access to 
.. 'th~·la~o,;riitory. rep9rts, und~r~ying'.~at~,:·and laboratory notes 
" prepared ·in connection with the DNA ot other biOlogical evi-

dence testing. . . . · · l.. · ' • · • 

·.· .· (e)' ~Th~ court, iii its cfiscretion, tjlay Qrder a hearing ,on the 
: motion. The,ipotfon shall be heard by the judge who c(;>~ducted 
.. . t~e . trial .o:(~cceptea ,the conviCted perf30n's pl~a, uriless the 
: 'presiding jµdge de~er111-i~es. ·tli~t judg~. is '1nav~lable. Upon 
· '. ·reqti~st of eith~i:· party, tJie- co~. rµ~y order,. in .the interest of 
· justice, that the convicted person be present at the. hearing of 

the .motion. . . . · · . 
- .· ~,:, •. ~ · .. ~ ·,. •' :. ~ l, '. ~· '. ' 

... (fl .The court shall gra:gt the· motion.for DNA.testing if it 
; d~termiiies alf of the fp~l.ciwi~g ha:ve p~en ~stabli,ahed:" : . ' : 

. ·. (1) The evidence .to be tested is available and in a condi­
.. tion th~t ;wQuld p~rrirlt the;PNA.testtiig·requestedjn th~ mo-

tion; · .. . .. 
(2) The·evidence to be tested has been subject to a chain of 

qustody .suffl~i~nt. ~o e~~~'bl~s~ !it has n,Qt been ·s.ubstituted, 
tamper~d with,,r~pl~c~q:or ~l~red_,in;a~y mate#al aspect; 

(3) ~~-identity of the perp~tratqi of th~-:criine was, or 
should h~ve b~en, .a si~can~ ~ssue ill the c~e; ·. . 

( 4) The convicted .persop.. has ~ade ~. ptj:qiB: facie. showing 
.. _ : . · that· .the evidence sought for te~tingjs l)la~rial· to: the issue 

; of the convicted person's identity .as .the perpetratoi:. of or ac­
complice; .to, the crime, special, circumstance~ or enhancement 
allegation resulting in the conviction. or;senterice;.:. 
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(5) The requested· DNA testing results would :raise .a rea­
sonable probability that·, in light of all the evidence, the 
convicted person's· verdict or s~ntence would have .been·more 
f~vorable if DNA te~ting results . P,a~ . bee~1 ~yailable, at the 
time .of.conviction. The .co~rt in, its clis~retio~ µiay ~onsider 
any ~vid~nce rega:rdle_ss o(:wheth~r4t was ~~troduced at trial; 

(6) The evidence sought for testing meets either· of.the fol-
lowing conditions: -; : . . r, .. . , . 

(A) The evidence was not:, previously tested; 
.. :(B) The· evidence was.'-'tested prevfotisly," but ·the re-

. · quested DNA test would provide results that are· reason­
ably more discriininating and· probatiVe of the identity of 
the perpetrator or accomplice or have a reasonable prob-
ability of contradicting prior t~st results; . 
'(7)' "The testfog'"reque~ted ehlplOys a method' g~iierally ·~c-

l . eepted within the :relevant ·$cientific. ~IllllJ:unity; L ~ ' 

··, ! · '(8) The evidence· or the ·presently desired method of·~test­
: ing DNA were not: available· to the defendant at· the time '.of 
trial or· a court. bas found ineffectiv~ assistance· of counsel :at 
the trial court level; .; 1· ' ·. : . • · • 

: · (9fThe motfoniis not.mad~ solely forjthe· putpo~e of delay. 
(g) If the coUI1 grants tl:ie motion fo~ 'DNA testing,' the coµrl 

order shall identify the ·specific~ evidence to' ·be tested· and the 
. DNA:techQology: to be used. Testing.1shall be conducted by a 
DNA forensic laboratory in '.this state.· , :. . · ·~ ·· · . : 

(h) : The ·result of any testing, o~dered. under this ;section ·-shall 
be fully disclosed. to the perso,:r filing the mot}on. and: the. prpse­

.. cuting Jittomey. If requested· by any party, th~ cpu,rt: shajl order 
. : ;production of the underlyipg laboratocy data and not~s_.; .. ·• 

(i) If· testing ~was requested. by the .state. or the ·individual is 
. an indigent, the cost ofDNAtesting·sliall be·borne·by the;state. 
····(j) An order··granting•or. denying a· motion fot DNA testing 
under· this. section, is not to ·be appealable and. is subject; to 

. review only thr.ough a~petition'..for· wtdt· of mandamus; or prohi­
bition filed with·the:supreine .. eourt of.appeals by the-.person 
seeking DNA testing or the· prosecuting attorney. The :petition 

·: shall; be filed within; twenty• days of. the' cour.t's order ·granting 
,or denying the· motion for. :DNA testing. The court shall expedite 
its review of at petition; for: .. writ, of mandamus or prohibition 
filed under this. subsection. · · . i . · 

(k) DNA testing ordered, by the'.eourt pursuant: to.this: sec­
tion shall ·be done as sooll'· as·'. practicable. However, if the .court 

· :finds that a miscarriage· of ju8tice ·will otherwise: occur: and that 
it is -.necessary .in ;the interests of:justice to· give priority to1 the 
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DNA testing, the court may require the DNA laboratory to give 
priority· to the DNA testing ordered pursuant to this section 
over the laboratory's other pending casework. 

(1) DNA profile information from biological samples taken 
from ~ convicted person pursuant to a motion for postconvic­
tion DNA testing is exempt frOm any law ·requiring disclosure 
of information to the public. ; · 

(m) Notwithstanding any other provision of law, the right to 
file a motion for postconviction DNA testing provided by this 
section is absolute and may not be waived. This .prohibition ap­

. plies to, but is not limited to, a waiver that is given as part of 
an agreement resulting in a plea of guilty or nolo contendere. 

§ 51,:55, Erroneous Convi~tions A.c~W.Va. Code .14-2-lSa 

West Virginia· has an erroneous convictiOns- act, enacted in 
1987, Act of Mar. 14, 1987, ch. 2;3, 1987 W.Va. Acts 56, 57 to 60, 
and codified, as. amended in 2014, in Article 2 ("Claim Against 
the State"). of Chapter 14 ("Claims Due and Against the State") of 
the West Virginia Code (W.Va. Code§ 14-2-13a). Claims under 
tile. ~.ct ar~ presen~ed to th~. West Virginia Court of Clfrims cre­
ated by ~Sa.Gode§ 14-2.-4. . . 

. The West .Vil"gini~ erroneous convictions act .provide~: 
· § 14-2-lSa. · Claims .for unjust arrest ·and imprisonment 

or conviction and imprisonment 
·.(a)· Legislative intent_:. The -Legislattire finds and declares 

that innocent· ;persons who have been wrongly convicted· of 
cri:rries·cand subsequently imprisoned and innocent persons 
wrongly arrested, charged with a crime or '.imprisoned, who 

: have subsequently been released .when another person was ar­
. rested, prosecuted and' convicted of the same criminal offense 
have been frt.Istrated. in seeking legal-redress due to a variety 
of substantive and technical obstacles. in -the law and that af­

. fected persons should have an avai.la}:>le avenue of redress over 
and above the existing tort remedies. ·Therefore, the .Legislature 

. , ·intends by enactmen~ of the provisions of this section that those 
- innocent persons who can demonstrate. that they were wrongly 

arrested and· imprisoned or unjustly convicted and imprisoned 
· · ·we able to· seek damages against the state. for loss of liberty. 

(b) Notice of Claim-The claimant's ·notice of claim shall 
state facts in sufficient, detail to permit the court to find that a 
-claimant .is likely to succeed at a trial on the merits. If the 
court finds in-its discretion ·after reviewing a:-claim that the 

··•claimant has failed to allege sufficient facts upon which relief 
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can be granted, the court may dismiss the claim, either on its 
own motion or by a motion of the state. 

(c) Burden of Proof-A claimant shall demonstrate by clear 
and convincing evidence that they were unjustly arrested and 
imprisoned or unjustly convicted and imprisoned, and the court 
shall, in the interest of justice, give due consideration to dif­
ficulties of proof caused by the passage of time, the death or 
unavailability of witnesses, the destruction of evidence or other 
factors not ca used by such persons or those acting on their 
behalf. Specifically, the following shall be proven by clear and 
convincing evidence: 

(1) (A) The claimant has been convicted of one or more 
felonies or misdemeanors against the state and subse­
quently sentenced to a term of confinement, and has served 
all or any part of the sentence; or 

(B) The claimant has been arrested and confined, and 
charged by warrant, information, or any other accusatory 
instrument for one or more felonies or misdemeanors, and 
that the charges were .dismissed against the claimant; 
when another person was subsequently charged, arres~d, 
and convicted of the same felony or felonies, or misdemean­
ors, or; 
(2) (A) Another person was subsequently charged, ar­
rested and convicted of the _same,felony or felonies or mis­
demeanors; 

(B) The claimant has been pardoned upon the ground of 
innocence of the crime or crimes for which the claimant 
was sentenced and which are the grounds for the com­
plaint; or 

(C) The claimant's judgment of conviction was reversed 
or vacated, and the accusatory instrument dismissed or, if 
a new trial was ordered, either the claimant was found not 
guilty at the new trial or the claimant was not retried and 
the accusatory instrument dismissed; and 
(3) The claimant did not by his or her own conduct cause 

or bring about his or her conviction. 
(d) Type of Relief Granted and the Claimant's Burden to 

·Prove Damages-If the court finds that the claimant is entitled 
to a judgment, the court shall award damages in a sum of 
money as the court determines will fairly and reasonably 
compensate the claimant based upon the sufficiency of the 
claimant's proof at trial. Whether the damages fairly and rea­
sonably compensate the claimant will depend upon the unique 
facts and circumstances of each claim. The claimant shall bear 
the ultimate burden of proving all damages associated with the 
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