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§ 51:1 Summary of postconviction remedles in West
"Virginia
Principal postconviction remedy. . fi
Habeas Corpus. This remedy may be apphed for in: (1) the
West Virginia Supreme Court of Appeals; (2) the circuit court of
the county wherein the petitioner is incarcerated; or (3) the circuit
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court of the county wherein the. petitioner was.convicted. The
remedy‘is an independent. civil action, not a postsentencing phase
of the original criminal case. The remedy is'authorized by statuté.
There is a custody: requirement applicable to the remedy. Newly
discovered evidence of innocence is not a ground :for relief’in
West Virginia postconviction habea,s corpus proceedmgs S

e

Right to counsel:
There is a, right to counsel in West V1rg1ma postconwctlpn ha-
beas corpus proceedmgs. S, : N

B N

Statute of hmltatlons.
None

Secondary postconwctlon remedles.
‘Motion to correct illegal sentence : : S
Motion to- correct sentence: unposed in an 1llegal manner !
Motion to reduce sentence S o
: "Motlon to correct clencal mstake
- Writ of error coram DOblS ‘

3

Other remedles.

‘West Virginia has a postconv1ct1on DNA testmg statute,
enactedm 2004. ..

West V1rg1n1a has an erroneous conv1ct10ns act enacted in
1987 . R N . ; M R . : N _g' AR TP

Helpful readings:
(1) Nichol, Waiver Under the West Vlrglma Habeas Cor us
Act, 81 W. Va, L. Rev. 398 (1979) - :

(2). Goodwin, Sentence 'and’ Punlshment—Harsher Penaltles '
Followmg Habeas Corpus Rehef 70 W. Va. L. Rev. 121(1967)

(3) Note: Habeas Corpus in West Vlrgmla, 69 W. Va. L Rev
293 (1967)

. (4) Comment: Constltutlonal Law—-The Wldenlng Scope of
State Habeas Corpus Relief, 67 W. Va, L. Rev. 234 (1965)

6) Comment Bowman v. Leverett: Retroactwﬂ;y of. Cnmmal
Procedure Decisions, 85 W. Va. L. Rev..273 (1983) . . ...

(6) Carlin, Correctlon of Error on MOthﬂ, 55 W, Va L Revr 1
(1952) .

§ 51: 2 ert of habeas corpus: under Post-Convmtlon
 Habeas Corpus Act of 1967. - .. . .. .

The .pnnclpal postconviction remedy in West Virginia:is'the |
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writ of habeas corpus, as available under the West Virginia Post-
Conviction Habeas Corpus Act of 1967, and. as codified in Article
4A (“Post-Conviction Habeas Corpus”) of Chapter 53 (“Extraordi-
nary Remedies”) of the West erglma Code (W Va. Code § 53-
4A-1 through § 53-4A-11). .

The 1967 statute, as codified, has been amended three
times—in 1971, 1977, and 1981.

§ 51:3° Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1967—Rules govermng
postconviction habeas corpus proceedings in West
Virginia

Postconviction habeas corpus proceedings in West Vlrgmla are
governed not only by the current codified version of the West Vir-
ginia Post-Conviction Habeas Corpus Act of 1967, but also by the-
Rules Governing Post-Conviction Habeas Corpus Proceedings in
West Virginia, adopted by the West Virginia Supreme Court of
Appeals on Dec. 13, 1999, 206 W. Va. XCII (1999). See, e.g., Rule
1, Rules Govermng Post- Conwctlon Habeas Corpus Proceedmgs
in W.Va. (these Rules supplement, and in de31gnated instances
supersede, the statutory procedures set forth in postconviction
habeas corpus statutes). These Rules are modeled after the Rules
Governing Section 2254 Cases in the United States District
Courts, as originally adopted in 1976 and eﬂ'ective in 1977.

§ 51:4 Writ of habeas corpus under Post-Conviction -
Habeas Corpus Act of 1967—Independent civil
action

A West V1rg1ma postconvmtlon habeas corpus proceedmg is an
independent civil action, not a postsentencing phase of the orlgl-
nal criminal case. W.Va.Code § 53-4A-1(a) (all proceedings in ac-
cordance with the West Virginia Post-Conviction Habeas Corpus
Act shall be civil in character and shall under no circumstances
be regarded as criminal proceedings or a criminal case);
'W.Va.Codé § 53-4A-4(b) (all proceedings under the West Virginia
- Post-Conviction Habeas Corpus Act are civil and not criminal in
character). A habeas corpus proceeding is not a substitute for a
writ of error in that an ordinary trial error not involving
constitutional violations will not be reviewed. State ex rel. Kitchen
v. Painter, 226 W. Va. 278, 700 S.E.2d 489 (2010).

§ 51:56 .Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1967—Custody requirement

There is a custody requirement in West Virginia postconviction
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WEST VIRGINIA - ‘ D § 51:6

habeas corpus proceedings. W.Va.Code § 53-4A-1(a) (any person
convicted of a crime and incarcerated under sentence of imprison-
ment therefor who contends that the conviction or sentence is
subject to collateral attack may file a petition for a writ of habeas
corpus). See, e.g., Cline v. Mirandy, 234 W. Va. 427, 765 S.E.2d
583 (2014) (pred1cate for filing, pursuing, and vesting the circuit
court with subject matter jurisdiction is a habeas petitioner’s
incarceration; inmate who has been released fromincarceration
and placed on parole is no longer “incarcerated under:-sentence.of
imprisonment”; inmate’s right to petition for post-conthlon ha-
beas corpus relief ends when he or she is released from incarcera-
tion); Elder v. Scolapia, 230 W. Va. 422, 738 S.E.2d 924 (2013)
(an offender who has been sentenced pursuant to the Home
Incarceration Act and is accordingly subject to substantial restric-
tions on his or her liberty by virtue of the terms and conditions
imposed by a home incarceration order, which include arrest and
resentencing for a violation of thosé terms and cond1t1ons, is
“incarcerated under sentence of imprisonment” for purposes of
seeking post-conviction habeas corpus relief); State ex rel. McCabe
v. Seifert, 220 W. Va. 79, 640 S.E.2d 142 (2006) (in the present
case, the state invites thlS court to hold that parole is excluded
from the word “incarcerated” within the context of W.Va.Code,
§ 53-4A-1(a), of the West Virginia Post-Conviction Habeas Corpus
Act, and that, therefore, inasmuch as McCabe has been released
upon parole, he has no remedy under the Act; such an extension
of the law in the factual circumstances herein, however, is unnec-
~ essary; nor would such an extensmn in thls umque case be
appropriate).

§ 51:6 Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1967—§ 53-4A-1—Grounds for
rehef

Under the West Virginia Post-Conviction Habeas Corpus Act of
1967, the grounds for habeas relief from a conviction or sentence
are 'comprehensive., See W. Va. Code § 53-4A-1(a) (any person
convicted of a crime and incarcerated under a sentence of
imprisonment may apply for habeas relief to raise claim of denial
or infringement of constitutional rights, or that the convicting
court lacked jurisdiction, or that the sentence is in excess of the
legal maximum, or that the conviction or sentence is otherwise
subject to collateral attack). The language in W. Va. Code § 53-
4A-1(a) regarding grounds for relief is modeled after language in
28 U.S.C.A. § 2255 and the 1955 and 1966 versions of the UPCPA.

Newly discovered. evidence of innocence ig not a ground for
relief in West Virginia postconviction habeas corpus cases. The
West Virginia Post-Conviction Habeas Corpus Act does not
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§51:6  StaTE PoSTCONVICTION REMEDIES ANDRELIEF

provide that newly discovered ‘evidence a claim for:relief; nor are
there any court decisions holdmg that such ewdence is a ground
for habeas relief. ©+ . = . R TR T
‘Merely finding that counsel’s performance may have been
deficient on an issue does not afford a defendant habeas relief. It
must' also 'be:shown that there is “a reasonable probability that;
but for counsel’s unprofesswnal errors, the result of the proceed-
ings would ' have been different.” State ex rel. Dunlap v. McBride,
225 W. Va. 192, 691 S.E.2d 188 (2010). See also Holcomb v. Ballard,
232 W. Va. 253 752 S.E.2d 284 (2013) (this appeal was brought
by Robert L. Holcomb (hereinafter referred to as “Mr. Holcomb”)
from an order of the Circuit Court of Nicholas County that denied
his petition for habeas corpus relief; in this appeal Mr. Hol¢omb
argues that the circuit court comm1tted error in ruling that his
recidivist life imprisonment sentence was valid, ‘that his life
1mpnsomnent sentence was not dlsproportlonate, and that his
trial cotinsel did not unproperly advise him to stlpulate to, the re-
cidivist charges; we reverse and remand this case.for further

proceedings consistent. with this opinion; a recidivist sentence

under W. Va. Code § 61-11-19 is automatically vacated whenever
the underlying felony conviction is vacated; the procedural
reqmrements .of recidivist punishment statute, wh1ch required a
prosecutor to present an information to a court after.a defendant
. is convicted, but before the defendant is sentenced, and reqmred
court, to arraign the defendant on the information before expira-
tion of the term of court at which the defendant was convicted,
were mandatory, jurisdictional, and not subject to harmless error
analysis); Ballard v. Ferguson, 232 W. Va. 196, 751 S.E.2d 716
(2013) (this is an appeal of David Ballard, Warden of Mount.Ol-
ive Correctional Complex (“the State”) from an order of the
Circuit Court of Monongalia County that granted habeas corpus
relief to Brian Bush Ferguson (“Mr. Ferguson”); the State
contends that the'circuit court erred in finding that Mr. Ferguson
was denied effective ‘assistance of trial counsel;: finding no error
in the circuit court’s rulings, we affirm; a trial court lacks juris-
diction to enter &'valid judgment of conviction against an accused
who was denied effective assistance of counsel and a judgment so
entered is void; in the West Virginia courts, claims:of ineffective
assistance of counsel -are to be ‘govérned by 'the- two-pronged test
established in Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L.:Ed. 2d 674 (1984): (1) counsel’s performance was
deficient under an objective standard of reasonableness, and (2)
there is'a reasonable probability that, but for counsel’s-unprofes-
sional. errors, the result of the proceedings would have been dif-
ferent; although there is a strong presumption that counsel’s
conduct falls' within the wide range of reasonable professional as-
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sistance, .and judicial scrutiny of counsel’s performiance must be
highly deferential, counsel must at a minimum conduct a reason-
able investigation enabling him or her to make informed deci-
sions about how best to represent criminal clients; thus, the
presumption is simply inappropriate if counsel’s strategic deci-
sions are made after an inadequate mvestlgatlon), Leeper-El v.
Hoke, 230 W. Va. 641, 741 S.E.2d 866 (2013) (appeal from denial
. of habeas corpus petltlon was moot because mmate had obtamed
rehef he sought) S . i :
§ 51'7 Writ of habeas corpus under Post-Conwctlon ' '
' Habeas Corpus Act of 1967—§ 53-4A-1—Grounds for
rehef—Challengmg declslons of parole and pnson
ofﬁcxals o

The grounds for rehef in West V1rg1ma postponwctlon habeas
corpus proceedmgs,are not limited to claims involving the valid-
ity .of the:conviction or sentence. For example, the decisions of
the parole board or of prison. ofﬁcmls may he reviewed via the
writ of habeas corpus to prevent due process ;vlolatlons and abuse
of dlscretlon R o

§ 51: :8 Writ of habeas corpus under Post-Convmtlon o
.. Habeas Corpus Act of 1967—Challengmg .
. condltlons of confinement,

Habeas corpus may also be used to challenge unconstltutlonal
condmons of conﬁnement in West Vlrgm.la pnsons .

§ 51'9 Wnt of habeas corpus under Post-Conwctlon o
- Habeas Corpus Act -of 1967-—§ 53-4A-1—-Statute of
o hmltatlons a :

§ 53-4A-1 — Statute of lnmtatmns '

"There is no statute of hmltatlons on filing a. petltmn for a. Wnt
of habeas corpus under the West Virginia Post- Conviction Ha-
beas Corpus Act of 1967. W.Va.Code § 53-4A-1(e) (a petition for
postconv1ct10n habeas corpus relief may be filed at any time a.t’ter
the conviction and sentence in the. criminal proceedings have
been rendered and imposed and the time for the taking of an ap-
peal with respect thereto has expired or the nght of appeal with
respect thereto has been exhausted) , .

§ 51:10 Writ of habeas corpus undér Post-Conthlon L
' Habeas Corpus Act of 1967—§ 53-4A-1— 7
Junsdxctlon, venue ‘and ﬁlmg

Both ‘the West: V1rg1ma Supreme Court. of Appeals and that
367



§ 51:10 State Postconvicrion REMEDIES AND RELIEF

state’s circuit courts are vested with original jurisdiction in ha-
beas corpus proceedings by the state constitution and state statu-
tory law. W.Va.Const. art. 8, § 3 and W.Va.Code § 51-1-3.
(Supreme Court of Appeals shall have original jurisdiction of
proceedings in habeas’ corpus); W.Va.Const. art. 8, § 6 (circuit
courts shall have original and .general jurisdiction of proceedings
in habeas corpus); W.Va:.Code § 51-1-2 (circuit courts shall have
original and general jurisdiction of all cases of habeas corpus).
Under West Virginia Post-Conviction Habeas Corpus. Act of
1967, a petition for a writ of habeas corpus seeking postconvic-
tion relief may be filed in; (1) the West Virginia Supreme Court
of Appeals; (2) any circuit court granted original habeas jurisdic-
tion by the state constitution; or (3) any court of record of limited -
jurisdiction having criminal jurisdiction (also referred to in the
statute, for the sake of convenience, as a “statutory court”). W.
Va. Code § 53-4A-1(a). The Act further provides that, whether
the writ of habeas corpus is granted by the West Virginia
Supreme Court of Appeals, a circuit court, or any statutory court,
the writ shall, in the discretion of the court, be returnable before
(1) the court grantmg it, (2) the circuit court, or a statutory court,
of the county wherein the petitioner is mcarcerated or (3) the
circuit court, or the statutory court, wherein the pet1t10ner was
convicted. W Va. Code § 53-4A-3(b). °

Turning now to postconviction habeas petitions filed originally
in the West Virginia Supreme Court of Appeals, it is important to
note that, of the various provisions of the Rules Governing Post-
Conviction Habeas Corpus Proceedings in West Virginia; only
Rule 2 (relating to the form of habeas petitions and the return by
the court clerk to the petitioner of.a habeas petition that does not
substantially comply with Rule 2) applies to original postconvic-
tion habeas petitions filed directly in the West Virginia Supreme
Court of Appeals. Rule 1, Rule_s Governing Post-Conviction Ha-
beas Corpus Proceedings in W.Va. (for postconviction habeas
petitions filed in any circuit court, all of these Rules apply; for
postconviction habeas petitions filed in the Supreme Court of Ap-
peals, only Rule 2 applies). In all other respects postconviction
habeas petitions filed originally in the Supreme Court of Appeals
are governed by the postconviction habeas corpus statutes, and
by Rule 14, W.Va.R.App. Proc., which regulates the exercise of
that court’s original Junsdlctlon

Rule 14(c), W.Va.R.App.Proc., provides that if the Supreme
Court of Appeals determmes, in a case in which an original ha-
beas petition has been filed in that court, not to issue a rule to
show cause, such determmatlon shall be without prejudme to the
nght of the petitioner to preseit a petition to a lower court hav-
ing proper jurisdiction, unless the Supreme Court of Appeals
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specifically notes in the order denying a rule to show cause that
the denial is with prejudice. Rule 14(c), W.Va.R.App.Proc. Thus,
the Supreme Court of Appeals reserves the right to decline to
hear a postconviction habeas petition and in effect encourages
the circuit courts to hear a postconviction habeas petltlon the ap-
pellate court has elected not to entertain. -

With respect to petitions for postconviction habeas rehef ﬁled
in circuit courts, the Rules Governing: Post-Conviction Habeas
Corpus Proceedings in West Virginia, which regulate postconvic-
tion habeas proceedings in the circuit courts, provide that such
‘petitions may be filed “(1) in the circuit’ court of the county
wherein the petitioner is incarcerated, or (2) in the ecircuit court
of the county wherein ‘the. petitioner was convicted and
sentenced.” Rule 3(a), Rules Goveérning Post-Conviction Habeas
Corpus Proceedings in W.Va.

If a petition for postconviction habeas relief is filed in a-circuit
court, that court may, if appropriate, transfer the petition to ei-
ther the circuit court where the petitioner is incarcerated or the
circuit court wherein the petitioner was convicted and sentenced.
Rules 3(a), 4(a) ‘Rules Governing Post-Conviction Habeas Corpus
Proceedings in W.Va, “If transfer is appropriate, the court. shall
promptly enter an order transferring the petition.” Rule 4(a),
Rules ‘Governing Post-Conviction Habeas Corpus Proceedings in
W.Va. The West Virginia Supreme ‘Court of Appeals has construed
these Rules to mean that in determining whether a habeas corpus
petition is suitable for transfer to another court, the circuit court
should consider whether the allegations set forth in the habeas
petition relate to the petitioner’s conviction-or sentence: if the pe-
tition does contain such allegations, then Ppractical considerations
and judicial economy ordinarily dictate that it be transferred to
the county wherein the petltloner was’ convicted and. sentenced;
however, if the petition challenges the conditions of conﬁnement
or raises other purely legal guestions or issues unrelated to the
petitioner’s conviction or sentence, the writ should be returnable
to the court in the county in which the petltloner is confined.

A postconviction petition for habeas relief may also be filed in
any court of record of limited jurisdiction having criminal juris-
diction (also referred to in the habeas statute, for the sake of con-
venience, as a “statutory court”). W. Va. Code § 53-4A-1(a). The
Rules Governing Post-Conviction Habeas, Corpus Proceedings in
West Virginia do not apply to postcomnctlon habeas proceedings
in a statutory court. Rule 1, Rules Governing Post-Conviction
Habeas Corpus Proceedings in W.Va. (for postconviction habeas
petitions filed in any circuit court, all of these Ruiles apply; for
postconviction habeas petitions ﬁled in the Supreme Court of Ap-
peals, only Rule 2 applies). - :

369



§ 51:10 7 State PosTcONVICTION REMEDIES AND RELIEF

~The -preliminary procedures to be followed by the circuit court
entértaining:the postconviction habeas petition, once the petition
has been filed (and, where appropriate; transferred), are set forth
in Rules.3(b), 4, Rules,Governing Post-Conviction Habeas Corpus
Proceedings in. 'W.Va.. The filing of the state’s answer to the ha-
beas petition is governed.by.Rule 5, Rules Governing. Post-
Conviction Habeas Corpus Proceedings in W.Va. :

‘The habeas corpus Junsdlctlonal statute, stating that any
person convicted of a crime :and incarcerated under sentence of
imprisonment may file a petition, implements the constitutional
demand that the writ of habeas corpus be made available. The
predicate for filing, pursuing, and vesting the circuit court with
subject-matter jurisdiction is a habeas petitioner’s-incarceration.
Cline v. Mirandy, 234 W. Va. 427, 765 8. E 2d 583.(2014).-.

. §51 11, Writ of habeas corpus under Post-Conwctlon :
. Habeas Corpus Act of 1967—§ 53-4A.-1—Cla1ms
prewouply ad]udlcated or waived . )

Rehef is not available under the West Vlrgnma iPost-Convmtlon
Habeas Corpus Act of 1967 if the claim for. relief wds. previously
and finally adjudicated or waived in:a previous proceeding
instituted to obtsin relief from: the conviction or sentence. W. Va.
Code:§ 53-4A-1(a). A claim-is deemed to have been.previously and
finally adjudicated.if in prior proceedmgs to secure: relief. from
the conviction or-sentence the. petitioner’s claim was.decided on
the merits after a full and: fair hearing, W. Va. Code § 53-4A-1(b).
A claim is, deemed waived if the petitioner could have advanced
the claim, but mtelhgently and knowingly failed to. advance it,
before. trlal or.on direct appeal (eyen if no direct appeal was
taken), or,in’ any other proceedings instituted, to obtain relief -
from the conv1ct10n or sentence, unless the claim i is such'that it
could not have been waived under the circumstances. W. Va.
Code §53-4A-1(c). No claim shall be deemed waived if under de-
cisions ‘of the courts a new, constltutlonal standard must be ap-
plied retroactively. W. Va. Code' § 53-4A-1(d). See, McBride v.
Lavigne, 230 W. Va. 291, 737 S.E.2d 560 (2012), cert. denied, 133
S. Ct.'2772,.186 L. 'Ed. 2d 223 (2013) (in habeas corpus proceed-
1ngs, there is a rebuttable presumptlon that the petltloner intel-
llgently and knowmgly wmved any contention or ground i in fact
or law relied on in support of his petition for habeas corpus which
hg couldj I}ave advanced on d1rect appeal but whlch he faﬂed to 80
advance =

§ 51 12 Writ of habead corpus u.nder Poet-Convmtlon‘ 1 J
. ' Habeas’ Corpus Act of 1967—8§ 53-4A-1—Text '

West V1rg1mas postconvmtmn habeas : corpus statutes, con-
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tained in Chapter 53, Article 4A of the West: V1rg1n1atCode
(W.Va.Code § 53-4A-1. through §:63+4A-11), provide: ‘

§ 58<4A-1. Right to habeas corpus for postconwctxon
“ review—Jurisdiction—When contention
deemed finsdlly ad.]udicated or walved—Ef-
‘ fect upon other remeédies - '

(a) Any person conwctéd ‘'of & crime and incarcerated under
~ 'sentence of imprisonmént therefor who contends that there
*was such a denialor mfrmgement of his nghts as to'render the
" conviction or sentence void under the Constitution of the United

~States or the Constitution of this State, or' both, or'that the
" court was without jurisdiction to impose the sentence, or that
“"the sentente exceeds the maximuin'authorizéd by law, or that
the conviction or sentence is otherwise subject to collateral at-
tack: upon- any ground of alleged ‘error heretofore available
under the common law or any statutory. provision of this State,
- ‘'may, without. paying a filing fee; file a petition for a writ of ha-
beas corpus ad subjiciendum,.and prosecute.the same, seeking
- release from  suchillegal -imprisonment, -correction. of the
. sentence, the setting aside.of the plea, conviction and sentence,
. .or other relief, if and: only if such contention or contentions -and
. the groundsin fact'or: law relied upon in support .thereof have
not been previously and finally adjudicated or -waived in the
.- proceedings which resulted .in. the .conviction and sentence, or
in a proceeding or proceedings on a prior petition or petitions
- filed under the: provisions .of this article, or in any other
i .proceeding or proceedings which the petitioner has instituted
- to secure relief from such conviction or sentence. Any such peti-
tion:shall be filed with the .clerk of the supreme court of ap-
. peals, or the clerk of any circuit court, said supreme court of
appeals and all circuit courts of this State having been granted
;. original jurisdiction in habeas .corpus cases by the Constitution
. -of this State, or with the clerk of any court of record. of limited
.+ jurisdiction having criminal jurisdiction in this State. Jurisdic-
tion is hereby conferred upon each: and every such court of rec-
- ord of limited jurisdiction having criminal jurisdiction (herein-
after for convenience .of reference referred to simply as a
“statutory court”) to refuse or grant writs -of habeas corpus-ad
-subjiciendum in accordance with; the provisions-of this. article
and to hear and det.ermine any contention or:;cpntentions and -
to pass upon all grounds in fact.or law relied upon in support
.thereof in any proceeding on any such. writ, made returnable
thereto in accordance ‘with the provisions of .this. .article. All
. proceedings in accordance with :this article shall be civil in
..character and shall under no circumstances be regarded as
criminal proceedmgs ora cnmmal case. S e
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§ 51:12 State PosTcoNvicTION REMEDIES AND RELIEF

(b) For the purposes of this article, a contention or conten-
tions and the grounds in fact or law relied upon-in support
thereof shall be deemed to have been previously and finally
adJudmated only when at some point in the proceedings which
resulted in the conviction and sentence, or in a proceeding or
proceedings on a prior petltmn or petitions filed under the pro-
visions of this article, or in any other proceeding or proceedings

. instituted by the petitioner to secure relief from his conviction

.or sentence, there was a decision on the merits thereof after a

. full:and fair hearing thereon and the time for the taking of an.

. appeal with respect to such decision has not expired or has

- expired, as the case may be, or the right of appeal with respect

to such decision has been exhausted unless sa1d declslon upon
the merits is clearly wrong.

“(¢) For the purposes of this article, a contentmn or conten-
tions and the grounds in fact or law relied upon in support
thereof shall be deemed to have been waived when the

_ petitioner could have advanced, but intelligently and know-
ingly failed to advance, such contention or contentions and
- grounds before trial, at trial, or on direct appeal (whether or
not. said petitioner actually took an'appeal), or in a proceeding
or proceedings on a prior petition or petitions filed under the
- provisions .of this article, or in ‘any other proceeding or proceed-
-ings instituted by the petitioner to secure relief from his convic-
tion or sentence, unless such contention or contentions and
grounds are such that, under the Constitution of the United
+ .States or the Constitution of this State, they cannot be waived
under the circumstances giving rise to the alleged waiver. When
.- any such contention or contentions and grounds could have
- been advanced by the petitioner before trial, at trial, or on
direct appeal (whether or not said petitioner actually took an
* appeal), or in a proceeding or proceedings on a prior petition or
- .petitions filed under the provisions of this article, or in any
other proceeding or proceedings instituted by the petitioner to
-secure relief from his conviction or sentence, but were not in
fact so advanced, there shall be a rebuttable presumption that
the petitioner intelligently and knowingly failed to advance
such contention or contentions and grounds.

(d) For the purposes of this article, and notwithstanding any
other provisions of this article, no such contention or conten-
tions and grounds shall be deemed to have been previously and

- finally adjudicated or to have been waived where, subsequent
to any decision upon the merits thereof or subsequent to any
"proceeding or proceedings in which said question otherwise
may have been waived, any court whose decisions are binding
upon the supreme court of appeals of this'State or any court
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- whose decisions are binding upon. the: lower courts of this State
holds that the Constitution of the United States or the Consti-
- tution of West Virginia, or both, impose upon State criminal
proceedings a procedural ‘or substantive.-standard not thereto-
fore recognized, if and only if such standard.is intended to:be
applied retroactlvely and would thereby affect the vahdlty of

the petitioner’s conviction .or sentence. :
(e). The writ of habeas corpus ad sub31c1endum prov1ded for
in this article is not a substitute for nor does it affect any rem-
" edies which are incident to the criminal proceedings in the trial
court, or any remedy of direct review of the conviction or
sentence, but such writ comprehends and takes the place of all
other common law and statutory remedies, including, but not
limited to, the writ of habeas corpus ad subjiciendum provided
* for in article four- of this chapter, which have heretofore been
available for challenging the validity of a conviction or sentence
and shall be used exclus1vely in lieu thereof: Provided, that
" nothing contained in this article shall operate ‘to- bar any
“proceeding or proceedmgs in which a writ of habeas corpus ad
subjiciendum is sought for any ‘purpose other than to challenge
the legality of a criminal conviction or sentence of imprison-
ment therefor. A petition for a ‘writ of habeas corpus ad
subjiciendum in accordance with the provisions of this artlcle
may be filed at any time after the conviction and sentence in
the criminal proceedings have been rendered and imposed-and
~ the time for the taking of an appeal with respect thereto has
expired or the right of appeal with respect thereto has been

‘ exhausted

§ 51:13 Writ of habeas corpus under Post-Convnctlon
Habeas Corpus Act of 1967—§ 53-4A-1—Grounds
for relief—Challenging declsmns of parole and
Pprison ofﬁclals—Case law

For habeas corpus casé ‘law on challenging decisions of parole
and prison officials, see, e.g., State ex rel. Gordon v. McBride, 218
W. Va. 745, 630 S.E.2d 55 (2006) (petitioner contends that
inasmuch as his scheduled discharge date in 2023 based upon
good time credit Wlu occur five years prior to his scheduled parole
eligibility date in 2028, his release upon good time effectively
denies his right to be considered for parole, thereby ‘violating
principles of due process and equal protection); Snider v. Fox, 218
W. Va. 663, 627 S.E.2d 353 (2006) (habeas attack on prison
disciplinary decision; petitioner seeks the vacatur of a prison
disciplinary conviction and sentence he received for grabbing the
breast of a female nurse in the prison; we hold that sufficient ev-
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idence supported conclusion that inmate violated prison disciplin-
ary rule.that prohibited inmate:from physically forcing, or at-
tempting to. force, another person:to-submit to any sexual act,.or
from threatening:another person w1th harm in order ~to compel
h1m orjher to:a sexual act) .

§ 51 14 Wr1t of habeas corpus under Post-Convnctlon u
it "Habeas: Corpus Act of 1967—§ 53-4A-1--Grounds

b for rehef—Cha]lengmg condltlonps of conﬁnement

i

'_‘_*' m prison—Case law . -

. For' ‘case law ori the use of state, habeas corpus in Wesi; V;rglma
to. challenge conditions of confinement i in_prison, see, é.g., White
v. Hames, 217 W. Va. 414, 618 S.E.2d 423 (2005), (W :Va. Code
§ 25- -1A-2(a) directs an mmate to first exhaust his/her. correctlopal
famhty’g administrative. remedles before ﬁhng a. civil .action
complaining about his/her conditions. of confinement); State ex
rel. Fields v. McBnde, 216 W. Va. 62?1 609 S,E.2d 884 (2004) (the
habeas petltloner contends that he as, been unproperly demed
‘ prlson guards, the warden has argued that the i 1ssues falééd are
not ripe for resolution by this court because petltloner has not
exhausted his adm1mstrat1ve remedles, we agree with. the war-
den,, habeas .corpus lieg to secure relief from cond1t1ons of
imprisonment whlch.,constltute cruel and unusual pumshment in
violation of the provisions of the state constitution and of,the
U. S. Constitution; under § 90-9- 3 of the West Virginia Code of
State Rules, an administrative procedure is set out for any. inmate
who wishes to seek formal review of an issue that relates to any
aspect of his or her confinement; the general rule is that where
an administrative remedy is provided by statute or by rules and
regulations having ;the force and effect of law, relief must be
sought from the adm1mstrat1ve body, and such remedy must be
exhausted before the courts will act; the.doctrine of exhaustion of
administrative remedies is 1napphcable where resort to available
procedures would be an exercise in futility; here, however, we do
not find that the" exceptmn to' the .doctrine of exhaustmn ‘of
adm1mstrat1ve remed.les is applicable under the facts' of thlS case).

§ 51 15 ~'Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1867-—§ 538-4A-1— ,
Exhaustlon of state remedies—Case law

For case law on § 53-4A-1 see e. g., Etlola v. Wald 2008 WL
5188765 (S.D. W..Va. 2008) (a prisoner may .also exhaust the
state court.remedies. by filing a. petition for a writ of habeas

corpus filed under the original jurisdiction of the Supreme Court -
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of Appeals. of West. Virginia; howeyer;.an original jurisdié¢tion pe-
tition that is denied without an indication that the denial is' with
prejudice, following a determination onithe. merits, will not
exhaust-the. apmsqner’s state court remedies; because. Petitioner
has not had a petition for appeal filed on his: behalf At.i8: clear
that he has- notfexhausted his state remedies)..- SRR

§ 51 16 Wmt of habeas corpus unden Pout-Convxctnon gR

» Habeas Corpus:Act of- 1967—WVa.Code §w53\-4A‘-2-
.- - ~Contents of petition ' l 4

A model form- of postconwchdn petition for a wnt of-habeas
co;pué is contained in' Appendix A of the Rulé§ Governing Post-
.- Gonviction Habeas Corpus ProceEdmgéf’iﬁ West' 'Virginia; See
W.Va.Cpde_§ 53-4A-2 (Supreme Court’ of' ‘Appeals may by rule
prescribe the form of a postconviction. habesas. petition). “Phe peti-
tion shall'be ‘in substantiallytHe-fotm annexed to theSe rules as
Appéndix A.” Rule 2(a), Rules’ Govern‘mg Post-Conwctmn Habeas
Corpus Proceedings in W.Va. :

The reqmred contents of a ostconwctlon_petltlon for\a writ of -
habeas corpus in West Vlrglm%e/set forth in W.Va.Code § 53-
4A-2; see also Rule 2(a), Rules Governing Post-Conviction Habeas
Corpusf.:Proceedi'ngs in W.Va. (the petition:-shall specify: (1) all
the grounds for relief which are available to the petitioner; (2) a
summary of the facts supporting each of the-grounds specified;
and (3) a, speclﬁc statement of the relief requested)

§ 51; 17 ert ‘of habeas corpus ‘under Post-ConVIctlon
' . . Habeas Corpus Act of 1967—WVa.Code § 58-4A-2—
Text of W.Va.Code § 534A-2 .

§ 58-4A-2. Petition; contents thereof' supreme court
‘may ppescrlbe form of petition, venﬁcatmn
- ‘and writ; duties of clerk S
LA petition seeking a writ of habeas corpus ad sub31c1endum
+.in accordance with the provisions of this -article shall identify
the proceedings,in which the. petitioner was. convicted and
.~gsentenced, give the date:of the entry of the judgment and
sentence complained of, spemﬁcally set forth the contention or
contentions -and grounds in fact: or law in support thereof upon
which the petition is based, and clearly state the relief desired.
- Affidavits, exhibits, records or other documentary evidence
. supporting the allegations of the petition shall be attached to
.. the petition unless there is a recital therein as to why they are
not attached. All facts within the personal knowledge of the
- petitioner shall be set forth separately from other allegations,
-and ‘such facts and the authenticity of all affidavits, exhibits,
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.records or other documentary evidence attached to the petition

must be-sworn to.affirmatively as true and correct. The peti-
tion must also identify any previous proceeding or proce'edmgs
on a petition or petltlons filed under the provisions of this

. article; or any .other previous proceeding or- proceedmgs which

the petitioner instituted'to secure relief from his conviction or
sentence and must set forth the type or types of such previous
proceeding or proceedmgs, the contention or contentions there
advanced, the grounds in fact or law assigned therein for the
velief there sought, the date thereof, the forum in which
instituted and the resulf. thereof. Argument cxttho,ns ‘and

.-, discussion of authorities shall be omitted” from the petition, but -
may be filed as a separate document or documents. The . -

supreme court of appeals may by rule prescribe the form of the

petition, verification and the. writ itself. The clerk of the court
in"which the petition is filed shall docket the petition upon its

receipt, and shall bring the petltlon and any affidavits, exhibits,
records and other documentary evidence attached thereto to
the attention of the court

e —— e N De—e - T

§ 51 18 Writ of habeas corpus under Post-Convmtlon

Habeas Corpus Act of 1967—Text of W.Va.Code
§ 53-4A-3 \

§ 53-4A-3. Refusal of wnt; granting of writ; direction
‘of writ; how writ made returnable; duties of
clerk, attorney general and prosecutmg at-

" torney’

(a) If the petition, affidavits, exhibits, records and other
documentary evidence attached thereto, or the record in the
proceedings which resulted in the conviction and sentence, or
the record or records in a proceeding or proceedmgs on a prior
petition or petitions filed under the provisions of this article, or
the record or records in any other proceeding or proceedings
instituted by the petitioner to secure relief from his conviction
or sentence (if any such record or records are part of the official
court files of the court with whose clerk the petition is filed or
are part of the official court files of any other court within the

- same judicial circuit as the court with whose clerk such peti-

tion is filed and are thus available for examination and review
by such court) show to the satisfaction of the court that the
petitioner is entitled to no relief, or that the contention or
contentions and grounds (in fact or law) advanced have been
previously and finally adjudicated or waived, the court shall by
order entered of record refuse to grant a writ, and such refusal
shall constitute a final judgment. If it appears to such court
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from said petition, affidavits, exhibits, records and other
documentary evidence, or any such available record or records
referred to above, that there is probable cause to believe that
the petitioner may be entitled to some relief, and that the
contention or contentions and grounds (in fact or law) advanced
have not been previously and finally adjudicated or waived, the
court shall forthwith grant a writ, directed to and retumable
as provided in subsection (b) hereof If any such record or re-
cords referred to above are not a part of the official court files
of the court with whose clerk the- petltlon is filed or are not

" ‘part of the official court files of any other court within the same

* judicial circuit as the court with whose clerk such pet1t10n is
filed and are thus not available for examination and review by
such court, the determination as to whether to refuse or grant
the writ shall be made on the basis of the petition, affidavits,

* exhibits, records and other documentary evidence attached
thereto.

"(b) Any writ granted in accordance with the prowsmns of
this article shall be directed to the person under whose supervi-
sion the petitioner is incarcerated. Whether the writ'is granted
by the supreme court of appeals, a circuit court, or any statu-
tory court in this State, it shall, in the discretion of the court,
be returnable before (i) the court granting it, (i) the circuit
‘court, or-a statutory court, of the county wherein the petitioner
is incarcerated, or (iii) the circuit court, or the statutory court,
in which, as the case may be the petltmner was conv1cted and

' sentenced

(¢) The clerk of the court to which a writ granted in accor-
dance with the provisions of this article is made returnable
shall promptly bring the petition and any affidavits, exhibits,
records and other documentary evidence attached thereto, and
the writ to the attention of the court if the writ was granted by
'some other court, and in every case deliver a copy of such peti-
tion and any affidavits, exhibits, records and other documentary
evidence attached thereto and the writ to the prosecuting at-
torney of the county, or the attorney general if the writ is re-
turnable before the supreme court of appeals. The prosecuting
‘attorney or the attorney general as the case may be, shall rep-

- resent the State in all cases arising under the prowsmns of th.ls
} artlcle

§51:19 ert of habeas corpus under Post-Conviction
. Habeas Corpus Act of 1967—WVa.Code § 53-4A-4—
Right to counsel

There 'is a right to counsel in West Virginia postconwctmn ha-
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beas corpus proceedings. W. Va. Code § 53-4A-4(a) (if the court to
which the writ of habeas corpus was returnable is satisfied that
the petltloner is-unable to pay the costs of the proceeding, and
that the petition was filed in good faith and has merit, it shall or-
der that the petitioner proceed in forma pauperis and shall ap-
point counsel to represent the petltloner if the petitioner has
requested counsel; if it is determined that the petitioner has 'the
ﬁnanclal means Wlth which to pay the costs incident to any
proceedmgs hereunder and to ‘employ counsel or that the, peti-
tion was filed in bad faith: or is without merit or is fnvolous, the -
request to p;rooeed in forma pauperis and for the appointment of
counsel shall be denied and the court making such determination
shall enter an order setting forth the findings pertaining thereto
and such order shall be final); W.Va.Code. § 29-21-2(2) (for
purposes of the office of public defender services, an “eligible
proceeding” includes proceedings which are ancillary. to. an
eligible - proceeding, including proceedings brought to obtain
extraordinary remedies, and postconviction challenges to the
final judgment in an eligible proceeding); Rule 3(a), Rules Govern-
ing Post-Conviction Habeas Corpus Proceedings in W.Va. (in or-
der to receive in forma pauperis status, the habeas petitioner
must complete the form annexed to these rules as Appendix B
and demonstrate to the satisfaction of the circuit court that he or
she.is unable to pay the costs of the proceeding or to employ
counsel); Rule 4(b), Rules Governing. Post-Conviction Habeas
Corpus Proceedings in W.Va. (if the habeas petition is not
transferred, the circuit court shall promptly conduct an initial
review. of the pet1t10n, if, upon initial review of the petition and
any exhibits in support thereof, the court determines that the
petitioner may have grounds for rehef but the petition, as filed, is
not sufficient for the court to conduct a fair, ad,]udlcatlon of the
matters raised in the petition, the. court shall appoint an attorney
to,represent the petitioner’s claims in the: ‘matter, provided. that
the petitioner qualifies for the appointment of counsel under:Rule
/3(&) the court may order appointed counsel to file an amended
petition for postconviction habeas corpus relief within the time
period set by the court); Rule 6, Rules Governing Post-Cpnwctlon
Habeas.Corpus Proceedings in W.Va. (if counsel has not. been
prevmusly appomted as provided in Rule 4(b), and the habeas. pe-
tition is not summarily dismissed, the court may appoint counsel
to represent the petitioner; counsel may only be appointed if the
petitioner quahﬁes for the appointment of counsel under Rule
3(a), and the court has' detérmined that the petition was filed in
good faith and that the appointment’ 6f‘¢ottnsel is warranted; 1f
warranted, the court shall: appoint counsel for the petitioner).-
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§ 51:20 . Writ of habeas corpus under Post-Conviction
- - Habeas Corpus'Act of 1967——WVa.Code § 53-4A-4—
nght to counsel—Procedure - -

The procedures to be followed 1n West Vlrglma in regard to ap-
pointment of counsei for an unrepresented postconviction habeas
petitioner in a clrcmt court. are somewhat co;nphcated If, upon
initial review. of the petition.and any. exhlb;ts in.support thereof
the court determines that thecfpetltloner may have grounds for
relief but. the petition, as filed, is not sufficient. for the court to
conduct a fair. adJudlcatmnfof the matters.raised in the petition,
the court; shall appoint an-attorney to: represent the petltloner’s
claims in the matter, provided that the: petitioner has been given
leave to!proceed in forma pauperis;-and the court may ‘order ap-
pomted courisel to file'dn’ amiended petition for pbstéonthlon ha-
beds corpus relief within'the time period set by the court: Rule
4(b),, Rules Governitig Post-Conviction Habeas Corpus Proceed-
ings in W.Va. If summary d1§mlssal is ‘warranted, the court may
summanly dismiss the’ postconvmtlon habess petltlon (without
havmg appomted courisel to represent. ‘the petltloner) ‘Rules 4(c),
6, Rules Govermng Post-Cor;Mctlon Habeas Corpus Proceedmgs
in W.Va. Fmally, if counsel has not been prev10usly appointed as
prov1ded in Rule 4(b), ‘and_the petition is not su.mmanly
\dlslmssed the court may appomt counsel to represent the
petitioner where the petitioner hag, been grani;ed leave to, proceed
in forma pauperis and where, the court has determined . that the
petition ‘was filed in good faith and that the appo;_ntme,nt of
counsel is warranted; if warranted, the court:shall appoint
counsel for the petitioner. Rule 6, Rules, Governing -Post-
Conviction’ Habeas Corpus Proceedmgs in W.Va. However, if it is
determined that the petitioner has the financidl means with
which to pay:the costs incident to any proceedings hereunder:and
to.employ counsel; or that the petition was filed in -bad faith or is
without merit or is-frivolous, the request to proceed in: forma
pauperis and for the appointment of counsel shall be denied and
the court making siuch determination shall enter an arder setting
forth the findings pertaining thereto and such ordéer shall be
final. W Va Code § 53-4A-4(a) e
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§ 51 21 ' Writ of habeas corpus under Post-Conviction .
. ' Habeas Corpus Act of 1967—W.Va.Code § 53-4A-4—
Text of § 53-4A-4.

§ 53-4A-4. Inability to pay costs, etc., appomtment of
. ~ counsel; obtaining copies of record or re-
cords in criminal proceedings or in a previ-
‘ous proceeding or proceedings to secure -
relief; payment of all costs and expenses,
adjudging of costs
(a) A petltlon filed under the prov1s1ons of this article may
allege facts to show that the petitioner is-unable to pay the
- costs of the proceeding or-to employ counsel, may request
permission to. proceed in forma pauperis and may request the
appointment of counsel. If the court to which the writ is, re-
. turnable (heremafter for convenience of reference referred to
. smply as “the court,” unless the context in which used clearly
" “indicates that some other court is intended) is satisfied that
the facts alleged in this regard are true, and that the petition
_was filed in good faith, and has merit or is not frivolous, the
_court shall order that the petitioner proceed in forma pauperis,
" and the court shall appoint counsel for the petitioner. If it shall
appear to the court that the record in the proceedings which
resulted in the conviction and sentence, including, but not
limited to, a transcript of the testimony therein, or the record
" or records in a proceeding or proceedmgs on a prior petition or
petitions filed under the provisions of this article, or the record
- or records in any other proceeding or proceedings instituted by
* the petitioner to secure relief from his conviction or sentence,
or all of such records, or any part or parts thereof, are neces-
‘sary for a proper determination of the ‘contention or conten-
tions and grounds (in fact or law) advanced in the petition, the
court shall, by order entered of record, direct the State to make
- arrangements for copies of any such record or records, or all of
 such records, or such part or parts thereof as may be sufficient,
~to be.obtained for examination and review by the court, the
. State: and the petitioner. The State may on its own initiative
obtain: copies of any record or records, or all of the records, or
such part or parts thereof as may be-sufﬁcient, as aforesaid, for
its use and for examination and review by the court and the
petitioner. If, after judgment is entered under the provisions of
this article, an appeal or writ of error is sought by the petitioner
in accordance with the provisions of section nine of this article,
and the court which rendered the judgment is of opinion that
the review is being sought in good faith and the grounds as-
signed therefor have merit or are not frivolous, and such court
finds that the petitioner is unable to pay the costs incident
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thereto or to employ counsel, the court shall, upon the
petitioner’s request, order that the petitioner proceed in forma
pauperis and shall appoint counsel for the petitioner. If an ap-
peal or writ of error.is allowed, whether upon application of the
petitioner or the State, the reviewing court shall, upon the

- requisite showing the request as aforesaid, order that the
petitioner proceed in forma pauperis and shall appoint counsel
for the petitioner. If it is-determined that the petitioner has the
financial means with which to pay the costs incident to any
proceedings hereunder and to employ counsel, or that the peti-
tion was filed in bad faith or is without merit or is frivolous, or
that review is being sought or prosecuted in bad faith or the
grounds assigned 'therefor are without merit or are frivolous,
the request to proceed in forma pauperis and for the appoint-
ment of counsel shall be denied and the court making such de-
termination shall enter an order setting forth ‘the findings
pertaining thereto and such order shall be final.

(b) Whenever it is determined that a petitioner shall proceed
in forma pauperis, all necessary costs and expenses incident to
proceedings hereunder, originally, or on appeal pursuant to sec-
tion nine of this article, or both, including, but not limited to,
all court costs, and the cost of furnishing transcripts, shall,
upon certification by the court to the state auditor, be paid out
of the treasury of the State from the appropriation for criminal
charges. Any attorney appointed in accordance with the provi-
sions of this section shall be paid for his services and expenses
in accordance with the provisions of article twenty-one, chapter
twenty-nine of the Code. All costs and expenses incurred
incident to obtaining copies of any record or records, or all of
the records, or such part or parts thereof as may be sufficient,
as. aforesald for examination and review.by the court, the State
and the petltmner, shall, where the petitioner is proceedmg in
forma pauperis, and the court orders the State to make ar-
rangements for the obtaining of same or the State obtains the
same on its own initiative, be paid out of the treasury of the
State, upon certification by the court to the state auditor, from
the appropriation for criminal charges; All such costs, expenses
and fees shall be paid as provided in this subsection (b)
notw1thstand1ng the fact that all proceedings under the provi-
sions of this. article are civil and not criminal in character. In
the event a petitioner who is proceeding in forma pauperis does
not substantially prevail, all such costs, expenses and fees shall
be and constitute a judgment of the court against the petltloner
to be recovered as any other judgment for costs. .

(¢) In the event a petitioner who is not proceedmg in forma
pauperis does not substantially prevail, .all costs and expenses

~
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incurred incident to obtaining copies of any record or records,
- or all-of the records, or'such part or parts thereof as may be
sufficient, as ‘aforesaid, for examination and review by the
-court, the’ State and the- pet1t10ner, 'shall;'where the court orders
-the State ‘to-make arrangements: for the obtaining of same:or
- the State obtains:the same on its own initiative, be and consti-
- -tute ‘a judgment’of .the court against the petitioner: to be
- recovered ‘as. any: other Judgment for costs. In any case’ where
the petitioner does not proceed in forma pauperis, the court
- shall adjudge all costs and expenses to be pa1d as shall seem to
" the ‘court to be right, consistent with the 1mmed1ately preced-
ing sentence of this subsection (¢) and W1th the prowsmns of
chapter ﬁ.ﬂ:y-mne of tlns Code, as amended

§ 51'22 Writ of habeas corpus under Post-Conviction
' Habeas’ Corpus Act of 1967—W.Va.Code § 53-4A-4—
. Right to counsel—Case law

For case law on the right to counsel in West V1rg1n1a postcon-
viction habeas. corpus_proceedings, see, e. 8. White v.. Haines, 217
- W. Va. 414, 618-S.E.2d 423.(2005) (there is no requirement that a
court, in every-instance, appoint counsel to represent. a pet1t10ner
ina postconvlctlon habeas corpus proceeding). . '

§ 51.23 Wnt of habeas corpus under Post-Convxctlon
. . Habeas Corpus Act of 1967—Text of§ 53-4A 5

§ 53:4A-5. ‘Service of writ:
“'Any writ granted in accordance with the prowsmns of thas
" drticle shall be served upon the person to whom it is directed,
- or, in his’ absence! from - the place where the petitioner is
" incarcerated, upon the person havmg the 1mmed1ate custody of
"the petltmner o

t

§ 51.24 ert of habeas corpus under Post-Convnctlon
v Habeas Corpus Act of 1967—Text of § 53-4A-6
: § 53-4A-6. Return; pleadings;- amendments. - :

- Within such time as may be specified in the writ or as the
court may fix, the:State shall make its return. No other or fur-
ther pleadmgs shall be filed except as the court may ‘order. At

- .any time prior to entry of judgment on the writ in accordance
* -with the provisions of this article, the court'may permit the
- petitioner to. withdraw his petition. The court may: make such
orders as to amendment of the petition or return or other plead-
ing, as to. pleading over, or filing other or further pleadings, or
extending the time for the making of the return or the filing of
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-other pleadings, as shall seem to the court to be appropriate,
- meet and reasonable. In considering the petition, the return or

other pleading, or any amendment thereof substance and not
: form shall controL . Gt R

ST gy

§ 51: 25 Wnt of habeas corpus under Post-Convictlon
| Habeas Corpus Act of 1967—W.Va.Code §, 53-4A-7—
Final judgments grantmg or denymg rehef

. The:final Judgment granting or denymg postconwctlon habeas
corpus relief “shall make specific findings of fact and conclusions
of law relating to each contention or: contentions and grounds (in
law or fact) advanced, shall clearly state the grounds upon which
the matter was determmed and. shall etate whether a.federal
and/or state right was presented and decided.”. W.Va.Code § 53-
4A-7(c). See also Rule A(c), Rules Governing Post-Conv1ct10n Ha-
beas Corpus Proceedings in W.Va. (if the circuit court enters an
order for summary .dismissal of the petition because.the conten-
tions in fact or law, relied upon in the petition. have been previ-
ously and. finally adjudicated or waived, the. summary dlsmlssal
order shall contain specific findings of fact and conclusions of law
as to the manner in which each ground raised in the petition ] ‘has
been previously and finally adjudicated and or waived).

§ 51'26 Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1967—W.Va.Code § 53-4A-7—
Final judgments grantmg or denymg relief—Text
~of W.Va.Code §:53-4A-7 .

§ 53-4A-7 Denial of rehef, hearmgs, evxdence, record,
sjudgment - RN '

(a) If the petition, afﬁdav1ts, exh1b1ts, records and other
documentary evidence attached thereto, or:the return or other
. pleadings, or the record in the proceedings which resulted in
the conviction and sentence, .or the record or recordsin a
. proceeding or proceedings on'a prior petition .or petitions filed
.- uhder the provisions of this article, or the record or records in
any other proceeding or proceedings instituted by the petitioner
to secure relief from his conviction or sentence, show to tlie sat-
isfaction of the court that the petitioner is entitled to: no relief,
or: that the contention or contentions and grounds. (in fact or
law) advanced have been previously and finally adjudicated or
- waived, the court shall enter an order denying the relief sought.
- If it-appears to the court from said petition, affidavits, exhibits,
~records and other: documentary evidence attached thereto, or
"..the return or other pleadings, or any such record or records
~-referred to-above, that there:is probable cause:to believe that

883



§ 51:26 State PosTconvicTioN REMEDIES AND RELIEF

the petitioner may be entitled to some relief and that the

- contention: or contentions and grounds (in fact or law) advanced
have not been previously and finally adjudicated or waived, the
court shall promptly hold a hearing and/or take evidence on
the contention or contentions and grounds (in fact or law)
advanced, and the court shall pass upon all issues of fact
without a jury. The court may also provide for one or more
hearmgs to be held and/or evidence to be taken in any other
county or counties in the State.

~ (b) Arecord of all proceedings under this article and all hear-
ings and evidence shall be made and kept. The evidentiary de-

~ positions of witnesses taken by either the petitioner or the
State, on reasonable notice to the other, may be read as
evidence. The court may receive proof by proper oral testimony
or other proper evidence. All of the evidence shall be made a
part of the record. When a hearing is held and/or evidence is
taken by a judge of a circuit court or statutory court in vaca-
tion, a transcript of the proceedings shall bemgned by the
judge and certified to the clerk of the court in which the judg-
ment is to be rendered, and be entered by him among the re-
cords of that court. A record of all proceedings in the supreme
court of appeals shall be entered among the records of such
court.

(c) When the court determines to deny or grant relief, as the
case may be, the court shall enter an appropriate order with
respect to the conviction or sentence in the former criminal
proceedings and such supplementary matters as are deemed
necessary and proper to the findings in the case, including, but
not limited to, remand, the vacating or setting aside of the
plea, conviction and sentence, rearraignment, retrial, custody,
bail, discharge, correction of sentence and resentencing, or
other matters which may be necessary and proper. In any order
entered in accordance with the provisions of this section, the
court shall make specific findings of fact and conclusions of law
relating to each contention or contentions and grounds (in fact
or law) advanced, shall clearly state the grounds upon which
the matter was determined, and shall state whether a federal
and/or state right was presented and decided. Any order
entered in accordance -with the provisions of this section shall
constitute a final Judgment and, unless reversed, shall be
conclusive.

(d) Notwithstanding any prowsmn of law to the contrary,
whenever a conviction from a crime of violence is reversed or a
sentence of incarceration for -such an offence is vacated pursu-
ant to the provisions of this article, the prosecuting attorney of
the county of prosecution shall, prior to a retrial or entering
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- into any plea negotiations or sentence negotiations to resolve
the matter, notify the victim. or if the offence: was a homicide,
the next of kin of the victim, by United States mail sentto the
last known address of said person, if his or her name and ad-

dress has prev10usly been prov1ded to the prosecutmg attorney

-)

§ 51'27 Writ of habeas corpus under Post-Conviction
. ... Habeas Corpus Act of 1967—WVa.Code § 53-4A-7—
« Case law

. For case law on § 53-4A-7, see'0.g., Tex S. v. Pszczolkowskz, 236
W. Va, 245, 778 S.E.2d 694 (2015) (a court having Jurlsdlctlon
over habeas corpus proceedings may deny a petition for a writ of
habeas corpus without a hearing and without appointing’ counsel
for the petitioner if the petition, exhibits, affidavits or. other
documentary ev1dence filed therewith show to such court’s satig-
faction that the petitioner is ent1t1ed to no relief; when cons1der-
ing whether such a petition, requesting, post—conwctlon habeas
corpus relief has stated grounds warranting the issuance of the
writ, courts typ1cally are afforded broad discretion; the post:
conv1ct1on habeas dorpus statute leaves the decision of whether
to conduct an ev1dent1ary hearmg or to compel the State to pro-
duce evidence in its possession in large part to the sound discre-
tion of the court before which the writ is made returnable; the
discretion afforded circuit courts is not unlimited, the court must
be guided by the necessities of each particular case), Ballard.v.
Hurt, 230 W..'Va. 374, 738 S.E.2d 538 (2012) ((§ 53—4A-7(c)
(1994) requires a circuit cotrt denying or granting religf in a ha-
beas corpus proceeding to make specific findings of fact and
conclusions of law relating to each contention advanced by the
petitioner; and to state the grounds upon which the matter was
determined; remand warranted in habeas proceeding so that ha-
beas court could comply with statutory requirement to make
specific findings of fact and:conclusions of law); State v. VanHoose,
227 W. Va. 37, 705 S.E.2d 544 (2010) (In deciding to grant or
deny habeas relief, a circuit court is required to make adequate
findings of fact and conclusions of law relating to each contention
advanced by the petitioner, and to state the grounds upon which
the matter was determined; “[iln' the instant case, the circuit
court’s habeas order set forth legal conclusions in denying relief,
but failed to-cite any supporting facts. Ordinarily, this Court
would remand this case for entry of an order setting out findings
of fact. However, because: the record in this case is adequately
developed, we will not remand for entry of such an order.”); Dennis
v. State, Div. of Corrections, 223 W. Va. 590, 678 S.E.2d 470
(2009) (§ 53-4A-7(c) requires a circuit court denying or granting
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relief in a habeas corpus.proceeding to make specific findings of
fact and conclusions of law:relating to each contention:advanced
by the -petitioner; and to state the grounds upon. which-the mat- -
ter was determined; findings-of fact: made by a trial court in a
postconviction habeas corpus proceeding will not be set. aside or
reversed on appeal by this Court unless such findings are clearly
wrong; the circuit court’s order lacks the requisite findings of fact
and conclusions of law that permit meaningful review by this
Court; we only can speculaté from the appellant’s brief and the
State’s response the possible bases for the circuit court’s decision;
however, “the mission of the appellate judiciary is neither to mull
theoretical abstractions nor to practice. clairvoyance;” in most cir-
cumstanqes the failure to make speclﬁc findings of fact and
-conplusmns of law regarding ‘an issué raised in habeas proceed-
ings necessitates a remand; such is the case here); Foy v. Ballard,
2009 WL 667201 (ND. W. Va 2009) (it is ev1dent from a readmg
of'W. Va.Code § 53-4A-7(a) that & petitioner for habeas ‘corpus
Arehef is not entitled, as a. matter of right, to a full ev1dent1ary
hearing in every proceedmgr ingtituted under the provisions of
the postconviction habeas corpus act; the state court outlineéd'the
facts and rocedural hlstory of the case, explained the claims
advanced y ‘the petitioner, and stated the grounds upon which
each.claim' was determinéd and ultlmately decided; state court’s
order’ denymg thé' petitioner state habeas rehef satlsﬁed the
reqmrements of § 53-4A—7(c)) e &

§ 51:98" Writ of habeas corpus u.nder Post—Cdnvncthn
‘  Habeas Corpus Act of 1967—Text of W.Va.Code o
. §53-4A-8 - ,
§ 53-4A-8. ,, Powers of, Judges or. Judge in, vacatlon .
.~ A writ-may be granted or refused in accordance. .w1th,the pro-
. visions.of: this article by any three concurring judges of the
- supreme court of appeals, or.a judge of any circuit court or any
_. statutory court, in vacation as well as by any such. court in
- term; and- any, such writ ‘may be made returnable, consistent
- -with the provisions of subsection:(b) of section three. of this
-, article, to.the supreme court of appeals in term, or to a judge of
-a circuit court or any statutory court in'vacation as well as to
. such court in term. Although a writ granted .in accordance with
. the provisions.of this: article is returnable to a circuit court in
-, term or a statutory court-in term, the contention.or contentions
. and,grounds (in fact or. law). advanced, and any:incidental mat-
. ters related thereto, may be heard and/or determined or passed
~upon- by a judge of the court in vacation. Any judge of the
~..supreme court of appeals:(where at least three judges of such
.court concur therem), or of a cjrcuit court or a statutory court,
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-in vacation shall have the same power to enforce; obedience to
,the writ, to compel the attendance of witnesses, or to punish-
contempt of their or his, authonty, as.a:court has; and the judg-
~ ment of a judge of a circujt court.or a ‘'statutory, court in vaca-
~ tion when entered of record shall be considered and be- enf'orced
as if it were a Judgment of' the court among, whose records it is

entered

t

§ 51: 29. Writ of habeas'" corpus under P‘ost-Conwctlon y
Habeas Corpus Act of 1967—W.Va.Code § 63-4A-9—
‘Final Judgments grantmg or denymg rehef— A
Appeals ' o

_ The final Judgment of a statutory court grantmg or denymg
postconviction habeas relief may be appealed by the petitioner or
the state to the circuit court of the county upon application for an
appeal or writ of error in the manner and within the time
provided in Article 4, Chapter 58 of the West Virginia Code
(W.Va.Code § 58-4-1 through §'58-4-19). WVa.Code § 53-4A-9(a).
This means a petition for an appeal or writ of error must be pre-
sented to the circuit court no more thanfour months after the
rendering or making of the judgment to be appealed. W.Va.Code
§ 58-4-4. Such petition, together with.a copy thereof, shall be fi
filed in the office of the clerk of the ,court of the statutory court
wherein the judgment complamed of was entéred. W.Va. Code
§ 58-4-6.

The ﬁnal Judgment of a clrcult court grantmg or denymg post—
conviction habeas relief may be appealed by the petitioner or. ‘the
state to the West.Virginia Supreme Court of. Appeals upon ap-
plication for an appeal or writ of error in the manper and within
the time provided by law for civil appeals generally. W.Va.Code
§ 53-4A-9(a). This means that, in order to validly appeal from the
circuit court to the West Vu’glma Supreme Court’of Appeals, the
appealing party must file a petition for review in the office of the
clerk of the circuit court where the judgment béing appealed was
entered; and this petition; for review must be so.filed; not more
. than four months after entry of the Judgment bemg appealed see
Rule 3(a), W.Va.R.App.Proc. ,

If, after the circuit court enters a final Judgment an appeal or
writ of error is sought by the postconv;ctlon habeas _petitioner,
and the court which rendered the judgment, is of opinjon that, the
review is being sought in good faith and. that the grounds as-
signed therefor have merlt or are not. fmvolous, and such, court
finds that the petitioner is unable to pay the costs mc1dent thereto
or to employ ‘counsel, the court shall, upon ‘the petltloner s
request, order that the ‘petitioner proceed in forma pauperis and
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shall appoint counsel for the petitioner. W.Va.Code § 53-4A-4(a).
If an appeal or writ of error is allowed, whether upon apphcatmn
of the postconviction habeas petitioner or the state, the reviewing
court ‘shall, upon the requmte show‘mg as aforesaid, order that
the petitioner proceed in forma pauperis and shall ‘appoint
counsel for the petitioner. W.Va.Code § 53-4A-4(a).

If it is determined that the petitioner has the financial means
with which to pay the costs incident to any proceedmgs hereun-
der and to employ counsel, or that appeéllate review is being
sought or prosecuted i in bad faith or the grounds assigned therefor
are without merit or are frivolous, the request to. proceed in forma
pauperis and for the appointment of counsel shall be denied and
the couit making such -determination shall enter an order setting
forth the findings pertaining thereto and such order shall be
ﬁnal W.Va.Code § 53-4A-4(a).

A final Judgment entered by a circuit court under the provi-
sions of the West Virginia Post-Conviction Habeas Corpug Act
may be appealed by either party. Ballard v. Ferguson, 232 W. Va.
196 751 S.E.2d 716 (2013).

~In rev1ewmg challenges to findings and conclusions of Circuit
Court in a habeas corpus action, the Supreme Court of Appeals
applies a three-prong standard of review, under which the final
order and ultimate disposition are reviewed under an abuse of
discretion standard, underlying factual ﬁndings are reviewed
under the clearly erroneous standard of rev1ew, and questions of
law are subject to de novo review. Gerlach v. Ballard, 233 W. Va.
141, 756 S.E.2d 195 (2013) cert. demed 134 S Ct. 1782, 188 L..
Ed. ‘2d 609 (2014).

§51:30 Writ of habeas corpus under Post-Conviction -
' Habeas Corpus Act of 1967—W.Va.Code § 53-4A-0—
. Final judgments grantmg or denymg relief—Bail

When the final Judgment orders the habeas petitioner dis-
charged, the court may, in its discretion, admit the petitioner to
bail. W.Va.Code § 53-4A-9(a). If the circuit court denies bail, the
pet1t10ner may seek bail in the Supreme Court of Appeals by fil-
ing a summary petition for postconviction bail in that court. Rule
6(e), W.Va.R. App Pro¢. (sSummary petitions for postconvmtlon bail
shall be filed in accordance with the provisions of W.Va.Code,
§ 62-1C-1; upon recéipt of the prosecuting attorney’s response to
the summary petition, the court may grant the petition, deny the
petition, or schedule the matter for heanng)

388



WEST VIRGINIA . : : § 51:81

§ 51:31 Writ of habeas corpus under:Post-Conviction. -
- Habeas Corpus Act of 1967—W.Va.Code § 53-4A-9—

Text of W.Va.Code § 53-4A-9
§ 53-4A-9. Judicial review; dlspositlon of petltloner
' .pending appeal

(a) A final judgment entered under the prov1s1ons of this
‘article by a statutory court may be appealed by the petitioner
~ or the State to' the circuit court of the’ county upon application
' for an appeal or writ of error in the marnner and within the
time provided in article four, chapter fifty-eight of this Code, as
amended. A final Judgment entered under the provisions of this
article by a circuit court or a final judgment entered by the
circuit court after an appeal or writ of error was granted by
such circuit court with respect to the judgment of a statutory
court entered under the provisions of this article, as well asan
order by a circuit court rejécting an appeal from or writ of error
to the judgment of a statutory court entered under the provi-
sions of this article, may be appealed by the petitioner or the
State to the .supreme court of appeals upon application for .an
appeal .or writ of error in the manner and within the time
_provided by law for civil appeals generally. When an applica-
tion for an appeal or writ..of error is rejected by the circuit
court (and the order of rejection is not appealed to the supreme
court of appeals), or the supreme :court: of appeals,. as the case
may be, or both, the order sought to be reviewed shall: thereby
become final to the same extent and with like effect as if said
order had been affirmed on appeal.

(b) When' the petitioner is remanded, execution of* the judg-
ment-entered under the provisions'of this article'shall not be
suspended by the granting of an appeal or writ of error, or
suspended while the petitioner is ‘applying for an appeal or
writ of error. When the petitioner, is ordered. to be dlscharged
and execution of the judgment entered under the provisions of
this article is ordered suspended to permit the State to apply
for an appeal or writ of error, the court making such suspend-
ing order may, in its d1scret1on, admit the petitioner to bail
until expiration of the time allowed for making application for
an appeal or writ of error, or, in case the appeal. or writ of error
is allowed, until the decision of the appellate court thereon is
-duly certlﬁed , ' :
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§ 51:32 Writ-of habeas corpus under Post-Conviction
© . Habeas COrpus Aeb‘ of: 1967—Text of W.Va.Code
§ 53-4A-10 nh

§ 53-4A-10. .. Constructlon, repeal

All other pertinent provisions of'this Code shall be construed

so as to conform to and be consistent with the provisions of this

. article,, In the event that there are. pertment provisions in this
. Cod 80 1ncon31stent with the provxslons of this article as to
preclude such construction, such other provisions shall be
considered as having been repealed to the extent of such incon-

_ sistency by the enactment of this article. 'I‘he provisions of this
article’ shall be liberally construed §0 as to effectuate its

‘ purposes

§ 51 33 Wmt of hgbeas corpus undev Post-Conthlon .
: Jiabeas Corpus Act of 1967—Text of§ 53-4A-11

§ 53-4A-11. . Severability -

If any pi'owsmn of ‘this artlcle or the apphcatmn thereof to

- any person or ‘circumstances is held-invalid, such invalidity

-ghall niot affect other provisions or apphcatlons of the article

‘which can‘be given effect without:the invalid provision or:ap-

.. plication, and:to :this: end: the. provisions of this article-are

hereby-declared to. be severable..The legislature does hereby

- further declare that it: would have enacted this article even if it

- had known at the time of enactment'that such. prowsmn or: ap-
. plication; thereof would be. held to be mvahd BT E

' 1

§ 51:34 Writ of habeas corpus under Post-Convmtmn
- Habeas Corpus Act of 1967—Rules. govermng
. ..+, postconviction habeas corpus proceedmgs in .

- West V‘mgmla-—'l‘ext of Rule 1. L

'I‘he ‘Rules’ Govermng Post—conv1ct10n I-Iabeas Corpus Proceed—
1ng‘s in West V1rg1ma prowde o

RULE 1. PURPOSE AND SCOPE OF RULES

These tules have been adopted to provide the procedure for
' postconVIctlon habeas corpus proceedings as they are set forth
'in"West V1rgm1a Code §§ 53-4A-1 et seq. These rules: supple-
~ment; and in’ designated instances supersede, the statutory
procedures-set forth in §§ 53-4A-1 et seq. of the West Virginia
Code. For petitions filed in any circuit court in the State, all of
the rules apply. For petitions filed in the Supreme Court of Ap-
peals, only Rule 2 applies.
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§ 51:35 . Writ .of habeas corpus under;P,ost-Conviction
Habeas Corpus Act of 1967—Rules governmg‘
.postconviction habeas corpus proceedmgs in
West Virglma—Text of Rule 2 S

RULE 2. PETITION . ... -

- {a) Form of Petition; Copies. Any person in thls State seek-
ing- postconviction habeas corpus relief; either in ‘the ‘ciréuit

~ courts or in the Supreme Court of Appeals, shall file an original
and two copies of a’petition. The petition-shall: be i substan-
tially the form annexed to these rules as Appendix A. The peti-
tion shall spec1fy

(1) all the grounds for rehef whlch are ava:llable to the
pet1t10ner el

(2 a summary of the facts supportlng each of the grounds
spec1ﬁed and -

(3) a specific statement -of ‘the relief requested. The peti-
t10n shall be typewritten or legibly handwrrtten and shall, be
signed or verified under penalty of perjury by the petltloner

. () Return of Insufﬁclent Petltlon If a. petltlon received by
" the clerk of a circuit court, or the clerk of the Supreme Court of
Appeals does not substantlally comply with the requirements

- of Rule 2, it may be returned to the petitioner’ together with a

_‘ statement of the Treason for its retu,rn The clerk of the court in

§ 51:36 ° Wrnt of habeas corpus under Post-Convxctlon_
" Habeas Corpus Act of 1967-—Rules governmg '
~ 'postconviction habeas corpus proceedmgs in
West Virginia—Text of Ru.le 3 .

RULE 3. FILING. PETITION

i (a) ‘Place of Filing; Filing Fee. A pet1t10n may be ﬁled (1) in
: the circuit court:of the county-wherein, the petitioner is
" incarcerated; or (2) in the circuit court.of the county wherein
. the ,petitioner'wa's convicted and sentenced. If appropriate, the
circuit court may transfer a petition to either venue. [See
Transfer of petltlon at Rule 4(a).] It shall be accompanied by
"two conformed copies thereof, It shall also, be, accompanied by
the ﬁlmg fee prescribed by law.unless the pet1t10ner applies. for
- and is given leave to. prosecute the pet;tlon in forma-pauperis.
In order to receive in forma pauperis status, the petitioner
. must complete the form:annexed to these rules.as Appendix B
. -and demonstrate to.the; satlsfactlon of .the circuit court that he

xi,
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or she is unable to pay the costs of the proceedmg or to employ
counsel.

(b)- F111ng and Serv1ce Upon recelpt of the pet1t1on and the
. filing fee, or an order granting leave to the petitioner to proceed’
in forma pauperis, and having ascertained that the petition ap-
pears on its face to comply with Rules 2 and 3, the clerk of the
circuit court shall file the petition and enter it on the docket in
his or her office. The filing of the petition shall not require the
respondent to answer the petition or otherwise move with re-
spect to it unless 50 ordered by the circuit court.

§ 51:37 Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1967—Rules govemmg
postconviction habeas corpus proceedmgs in
West Virgnua—'l‘ext of Rule 4 :

RULE 4. PRELIMINARY CONSIDERATION BY THE
CIRCUIT COURT

(a) Evaluation for Transfer of Petition. The original petition
shall be presented promptly to the circuit court, (“the court”),
in accordance with the procedure of the court for assignment of

'~ its business. The court shall promptly review whether the peti-

" tion should be transferred to a venue set forth in Rule 3(a). If
transfer is appropriate, the court shall promptly enter an order
transferring the petition. ‘

(b) Initial Review; Appointment of Counsel to File amended
Petition. If the petition is not transferred, the circuit court
shall promptly conduct an initial review of the petition. If,
upon initial review of the petition and any éexhibits in support
thereof, the court determines that the petitioner may have
grounds for relief but the petition, as filed, is not sufficient for
the court to conduct a fair adjudication of the matters raised in
the petition, the court shall appoint an attorney to represent
‘the petitioner’s claims in the matter, provided that the
petitioner qualifies for the appointment of counsel under Rule
3(a). The court may order appointed counsel to file an amended
- petition for postconviction habeas corpus relief Wlthm the tlme
period set by the court. -

(c) Evaluation for Summary Dismissal; Contents of Sum-
mary Dismissal Order. The petition shall be examined promptly
by the judge to whom it is assigned. The court ‘shall prepare

" and enter an order for summary dismissal of the petition if the
contentions-in fact or law relied upon in the petition have been
previously and finally adjudicated or waived. The court’s sum-
mary dismissal order shall contain specific findings of fact and
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conclusions of law as to the manner in which each ground
raised in the petition has been previously and finally adjudi-
cated and/or waived. If the petition cqntams a mere recitation
‘of grounds without adequate factual sup ort, the court ma
‘enter an order dismissing the petition, wi out prejudice, wi
directions that the petition be reﬁled containing adequate
factual support. The court shall cause ‘the petltloner to be notl-
fied of any summary dismissal.
(d) Order to File Answer. For all etltmns not dismissed
summarily as provided in Rule 4(c), the court shall order the
- respondent to-file an answer or other pleading within the pe-
riod of time fixed by the court or to take such.other action as
the court deems appropriate. A copy of the order directing that
an answer be filed shall be served upon the prosecuting at-
torney of the county wherein the pet1t1on will be heard

§ 51:38 Writ of haijeas'corpus under Pdst-Conviéi;ioni
Habeas Corpus Act of 1967—Rules governing

postconviction habeas corpus proceedings in -
West Vlrglma—Text of Rule 5—Contents

RULE 5. ANSWER° CONTENTS

Within such time as may be specified by the court the State
shall file an answer which shall respond to the allegatlons of
the petition. The answer may be consolidated with other plead-

- ings, such as a'motion under Rule: 12(b)(6) or:Rule. 56 of the
West Virginia Rules of Civil Procedure. The answer ‘shall
indicate what transcripts (of pretrial, trial, sentencing, and
postconviction proceedings) are available, when they can be
furnished and what proceedings have been recorded and not
transcribed. There shall be attached to the answer such por-
tions of the transcripts as the answering party deems relevant.
The court, on its own motion- or upon request of the petitioner,
may order that further portions of the emstmg transcripts be

~ transcribed and furnished. If a transcript is neither available

_nor procurable, a properly venﬁed narrative summary of the
evidence may be submitted.

§ 51:39 ‘Writ of habeas corpus under Post-Conviction "
-‘Habeas Corpus Act of 1967—Rules govermng
-postconviction habeas corpus proceedlngs in .
West Virginia—Text of Rule 6 ~ o

RULE 6. APPOINTMENT OF COUNSEL
If counsel has not been previously appointed as provided in
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* Rule 4(b), and the petition:is not summarily dismissed, the

~ ¢ourt may appoint counsel to représent the petitioner. Counsel

~“may -only be appointéd if the ‘Ppetitioner qualifies, for the ap-

. poinitment of counsel under Rule 3(a), and thé court has

. .determined that the petltlon was filed in good faith and that
‘the appointment of counsel is warranted. If warranted the
court shall appomt counsel for the petitioner.

§ 51:40 - Writ qf habeas corpus under Post-Conviction
- .. Habeas:Corpus Act of 1967—Rules governmg
postconvnctnon habeas corpus proceedmgs in

West Virgmla—Rule 7—Dlscovery ' -

Dlscovery is avaﬂable in West V1rg1n1a postconv1ct10n habeas
corpus proceedings in the circluit courts. Rule 7, Rules Govermng
Post-Convmtlon Habeas Corpus Proceedmgs in’ W Va.-'

§ 61: 41 Wnt of habeas corpus’ under Post-Conv:ctlon
Habeas Corpus Act of 1967—Riiles governmg
postconviction habeas corpus proceedings in .

_ West Virglma—Rule 7—Text o Rule 7 -

0 RULE 7. DISCOVERY TR

(a) Leave,of Court Requlred In postconwctlon habeas corpus.

proceedmgs, a prisoner -may invoke the processes of discovery

i-. available under'the West Virginia. Rules of Civil Procedure if,

- and-to'the extent: that, the court in the exercise of its discre-

- - tion;-and for good cause shown, grants leave to do so. If neces-

i sary' for effective utilization :of discovery procedures, counsel

.":shall-be appointed by the court. for a petitioner who quahﬁes
for- the appointment of counsel unider-Rule 3(a). *+

, ®) Requests for Dlscovery Requests for d18covery shall be
' atcompanied by a statement of the interrogatories or requests
“for admission and a list of the documents if any, sought to be
- produced.

(c) Expenses. If the respondent is granted leave to take the
deposition of the petitioner or.any .other person, the court may,
as acondition of taking the deposition, direct the respondent to
pay the expenses of travel, subsistence, and fees of counsel for
the petitioner to attend the taking of the deposition.,

P T A ey
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§51:42 Writ of habeas corpus under Post-Conviction: :::
-.Habeas Corpus Act of 1967--Rules gover’nmgu P
postconviction habeas: corpus proceedmgs in .

- West Virginia—Rule 8—Text: of Rule 8 SR

RULE 8. EXPANSION OF: RECORD SUN RN TR
" (a). Direction for Expanslon If the petition’ ig'not summanly
dlsmlssed the court may direct that the record-be expanded-by

gartles by the inclusion of additional materials’ relevan to
the etermination of the merits of the petition. =

(b) Materials'to- Be Added.'The expanded record” nray mclude,
without limitation; letters'predating thé filing of the pétition in
the court, documents, ‘exhibits,’ ang answers under oath; if so
directed, to written mterrogatones propounded by -the* court.

: Afﬁdgv‘lts may be submtted and con81dered as part of the
record. - "

(¢)’ Submission to- Opposmg Party In pny case in Wthh an
‘expanded record 1is: directed, copies of the: letters, -documerits,
exhibits; and affidavits proposed to Be included shall be submiit-
ted to the other party against whom they are to be offered,'and -
he or she shall be afforded an opportunity to: ‘admit-or deny
their correctness.

(d)* Authentication. Thé court may *reqmre ‘the authenticd-
tmn of any matenal under subdlwsmn (b) or (c) o

§ 51:43 Writ of habeas corpus under Post-Conv:ctlon
Habeas Corpus ‘Act of 1967—Rulés govermng
~ postconviction habeas corpus proceedmgs in
.. West Virginia—Rule 8—Case law . - .- ;- .

For case law ol Rule 8, see e.g., State ex rel szth v. McBride,
224 W. Va. 196, 681 S. E. 2d 81 (2009) (a new tnal on'the ground
of after d,lscovered ev1dence or newly d15covered ev1dence is very
seldom granted and’ the ' clrcumstances must be_ unusual or
special; this Court has indicated, with respect to a newly
discovered confession, that; no one. would doubt that a confessmn
by, another person to the cnme, if discovered after trial, could be
a ground for a new trial on’ the basis of néwly, dlscovered evi-
dence; a confessmn by another person, however, does not invari-
ably require a new. trial; the 1ntegr1ty of the confession is for the
trial court; a new trial will not be granted on the ground of newly-
dmcovered evidence unless the case comes Wlthln the followmg
rules; (1) the evidence must appear to.have been dlscovered since
the trial, and, from the, affidavit of the new. witness, what:such
ev1dence will be, or its absence satisfactorily explained;.(2) it
must appear from facts stated in his:or:her affidavit that the
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defendant was diligent in ascertaining and securing the evidence,
and that the new evidence is:such that due diligence would not
have sécured it before the verdict; (3).such evidence must be new
and material,; and not merely cumulative; and cumulative evi-
dence is additional evidence of the same kind to the same point;
(4) the evidence must be ‘such ‘as ought:to produce anopposite
result at a second trial on the merits; (5) and the new trial will
generally be refused when the sole object of the new evidence is
to discredit or impeach a witness on the opposlte side; if any of
the foregoing five essential requirements is not satisfied or
complied with, a new trial will not be granted on the ground of
newly d13covered evidence; newly discovered,evidence satisfies
the fourth prong -of the test if it weakens the case against the
defendant so as to. give rise to a reasonable doubt as to his
culpability; if the defendant is seeking to vacate a sentence, the
fourth prong requires that the newly discovered evidence would
probably yield a less severe sentence or.acquittal; the evidence
produced at the omnibus hearing amply supports the trial court’s
findings to the effect that Mr. Sells’ confession was false , . . and
that even if presented at a new trial, it Would undoubtedly’ not
have changed the result). .

§;51;44 Writ of habeas corpus under Post-Conviction
Habeas Corpus Act of 1967—Rules governing
postconviction habeas corpus proceedings in
West Virglma—Rule 9—Text of Rule 9

RULE 9. EV]])ENTIARY HEARING

(a) Dete_rmmatmn by Court. If the petition is not dismissed
at a previous stage in the proceeding, the circuit court, after
‘the answer is filed, shall, upon a review of the record, i any,
determine Whether an ev1dent1ary hearing is requlred If the
court determines that an evidentiary hearing is not required,
‘the court shall include in its final order specific findings of fact

- and conclusions of law as to Why an ev1dent1ary heanng was
not required.

~ (b) Hearing.. If the court determines that an evidentiary
" hearing is necessary, the court shall hold a ‘hearing and/or take
evidence on the matters raised in the pet1t1on The court shall
pass upon all issues of fact without a jury. The court shall
‘inquire on the record as to whether the petitioner has raised
all available grounds for habeas corpus relief. The court shall
- also ascertain on the record whether the petitioner has know:
_ingly and intelligently waived all grounds for habeas corpus
-relief not asserted. The court may also provide for one or more
hearings to be held and/or evidence to be taken in any other
- county or counties in the State. : o
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(¢) Order. The court shall draft a comprehenswe order
including:
(1) findings as to whether a state and/or federal nght was
presented in each ground raised in the petition;
(2) findings of fact and conclusions of law addressmg each
ground raised in the petition;
(3) specific’ ﬁndmgs as to whether the pétitioner was ad-
. vised concerning his obligation to raise all grounds for post-
. conviction relief in one proceedmg, and
(4) if the petitioner appeaied pro se, specific ﬁndmgs as to -
whether the petitioner knowmgly and 1ntelhgently Walved
his nght to counsel o

§ 51 45 ert of habeas corpus under Post-Convxctmn
Habeas Corpus Act of 1967—Rules govermng
postconviction habeas corpus proceedings in
West Virginia—Rule 10—Rules oﬁ civil procedure

The West Vlrglma Rules of Civil Procedurs, to the extent that
they are not inconsistent with the Rules Governing Post-
Conviction Habeas Corpus Proceedings in West Virginia, may be
applied, when appropnate to West Virginia postconviction ha-
beas corpus proceedings in the circuit courts. Rule 10, Rules
Governing Post-Conviction Habeas Corpus Proceedings in W Va.;
see also Rule 71B(a), W.Va.R.Civ.Proc. (the West' Virginia Rules
of Civil Procedure govern the procedure for the app11cat1on for,
and issuance of, extraordinary writs).

Expansmn of the record is available in West V1rg1ma postcon-
viction habeas corpus proceedings in the circuit courts. Rule 8,
Rules Governing Post-Conviction Habeas Corpus Proceedings in
W.Va. : : ——

§ 51:46 Writ of habeas corpus under Post-Conthlon
 Habeas Corpus Act of 1967—Rules govermng
postconviction habeas corpus proceedmgs in

West Virginia—Rule 10—Text of Rule 10

_ RULE 10. WEST VIRGINIA RULES OF ,CIVIL PROCE-
DURE; EXTENT OF APPLICABILITY
. The West V1rg1ma Rules.of Civil. Procedure, to the extent
that they are not inconsistent with these rules, may be applied;
- when appropriate, to. pet1t10ns filed in West Vlrgmla c1rcu1t :
‘courts under these rules.

. [Appendices A and B to the West V1rg1mas Habeas Corpus
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Rules, setting forth respectively a model form of habeas peti-
tion and a model form of apphcatlon to proceed in forma pau-
-peris and affidavit, are. omJtted] S

f"'r,'i,

§ 51:47 ert of habeas corpus under Post-Convmtlon
4 .. Habens Corpus Act of 1967—Case law

For -case law on the West Virginia Post-Conviction Habeas
Corpus Act of 1967, as amended 'and codified, see, e.g., Ballard v.
- Hurt,.230. W. Va. 374 738 S.E.2d 538 (2012) (meﬁ’ectlve counsel
cla1m, ‘West V1rgm1a Post-Conviction Habeas Act requires a
circuit court denying or granting relief in a habeas corpus
proceeding to make specific findings of fact and conclusions of law
relating to each contention advanced by the petitioner); McBride -
v. Lavigne, 230 W.. Va: 291, 737 S.E.2d 560.(2012), cert. denied,
133 S. Ct. 2772, 186 L. Ed. 2d 223 (2013) (in. reviewing chal-
lenges to the ﬁndmgs and conclusions of the circuit court in a ha-
beas .eorpus -action, we apply a three-prong standard of review;
we review the final order and the ultimate disposition under an
abuse of discretion standard, the underlying factual findings
under a’ clearly érroneous standard and questions of law are
subJect to a de novo review; there is a rebuttable presumptlon
that’ petltloner mtelhgently and knowmgly waived’ any conten-
tion or ground in fact or law relied on ‘in support of his petition
for habeas corpus which he could have advanced on direct appeal-
but which he ‘failed to so advance); Lucas v. McBride, 505 F.
Supp. 2d 329 (N.D. W. Va. 2007) (W. Va Code § 53-4A-7(c) requires
a West Virginia court denying a request for habeas relief to enter
a written order, making specific findings of fact and conclusmns
of law relating to each contention or contentions and grounds, in
fact or law, advanced, clearly stating the grounds upon which the
matter was determinéd, and stating whether a federal -and/or
state right was presented and decided; in the Final Order Deny-
ing Petition for Writ of Habeas Corpus, the circuit court outlined
the labyrinthine facts and -procedural ‘history of the case,
explained the grounds’and claims advanced by the: petitioner,
stated the grounds upon‘which each was determined, and on
which its determinations were made; even assuming arguendo
- that the memorandum opinion and order varied shghtly from the
norm, based upon a strict readmg of the code provision, this Court
finds that any minor discrepancy associated therewith does not
rise to the level of a constitutional violation); State ex rel. Waldron
v. Scott, 222 W. Va. 122,663 'S.E.2d 576:(2008) (habeas-corpus
statute allows a petition for postconviction habeas corpus relief to
advance contentions or grounds that have been’ previously
adjudicated only if those contentions or 'grounds arée based upon
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subsequent court declsmns that impose new' substantive or
procedural standards.in criminal proceedirigs that are intended
toibe applied retroactlvely, appellant made the.same arguments
in his habeas petition as he did in his direct appeal; appellant did
not present any contentions or.grounds for the reversal of his
conviction.based upon subsequent decisions by -this Court as
required by Bowman; these issues raised by the appellant lacked
merit and-no evidentiary hearing was required; State v. Foster,
221 W.-Va. 629, 656 S.E.2d 74 (2007) (it is.the extremely rare
case when this: Court will find ineffective assistance of counsel
when ‘such a charge is raised as:an.assignment of error on a
direct. appeal; the prudent: defense counsel first develops the: rec-
ord regarding ineffective gssistance of counsel in:a habeas corpus
proceeding before. the lower: court, anid may then appeal if ,such
relief is denied; this Court:may then have a fully developed rec-
ord on this issue upon which to more thoroughly review an inef-
fective assistance of counsel claim); State. ex. rel.: Hatcher: v,
MecBride, 221 W, Va. 760,656 S.E.2d.789 (2007) (appellant leaves
this. Court with the general allegation that=h4‘s counsel failed to
raise or vigorously defend-him on several issues, while he does
not cite to a single specific exaniple. of such ineffective assistance
by his. counsel; without providing this Court -with any examples
of ineffective assistance of counsel, it is impossible for. us to grant
habeas relief); State ex rel. McLaunn v.. McBride, 220 W, Va. 141,

640 S.E.2d 204 (2006) (ineffective. counsel c1a1m, findings of fact
made by a trial court in-a postconviction habeag:corpus proceed-
ing will.not be: set aside or reversed on appeal by, this court un-
less such findings are clearly. wrong); State .ex. rel.- M¢Cabe.v.

Seifert, 220 W. Va. 79, 640 S.E,2d 142 (2006) (the interrelation-
ship of the West Vn-g1ma, Post-Conwctmn Habeas Corpus Act and
other remedies, and partlcularly as: o habeas relief under
W.Va.Code, -§ 53-4-1; is-get forth in W.Va.Code, 53-4A-1(e);.
W-.Va.Code, § 53-4A-1(a), .of .the West Virginia, Post-Conviction
Habeas Corpus Act provides for the correction of sentences); Pethel
v.-McBride, 219 W..Va..578, 638 S.E.2d 727 (2006) .(habeas, relief
is available only where: (1) there.is.a denial or infringement upon
a person’s constitutional rights, (2) the.court was without juris-
diction to impose the sentence, (3) the sentence exceeds the legal
maximum, or (4) the conyiction would have been subject to:collat-
eral attack by statute or at common law prior to.the adoption: 6f
the habeas statute;.any rights created by the provisions of the In-
terstate Agreement on Detainers Act are rights which are statu:
tory in nature and which do .not give rise to the level of rights
guaranteed by either the Constitution of -West Virginia or the
Constitution of the United States; unlike federal habeas relief,
which may be available where.a violation of federal statutory law

399



§ 51:47 StatE PosTconvicTiION REMEDIES AND ‘RELIEF

rises to the level of a fundamental defect in the proceedings, ha-
beas relief is not available in West Virginia solely on the basis of
a violation of statutory law; West Virginia limits:the availability
of habeas relief to constitutional violations, jurisdictional errors,
illegal sentences and those convictions which would have been
subject to collateral attack by statute or at common law prior. to
the adoption of the postconviction habeas statute; by restricting
the availability of habeas relief, the ‘state’s jurisprudence is
concerned with remedying defects in the ‘proceeding which consti-
tute a fundamental miscarriage of justice or which result.in the
imprisonment of an innocent man and which were not adjudicated ,
on direct appeal; statutory violations may be relevant in habeas
actions where the: statutory ‘violation impacts-a person’s constitu-
tional rights or results in illegal sentencing); Mathena v. Hames,
219 W. Va. 417, 633 S.E:2d 771 (2006) (where a circuit court is
faced with a potentlal abuse of process by a prisoner or a
prisoner’s threat-to abuse the judicial- ‘process, the circuit court
may, subject-to the following, enter an order imposing reasonable
limitations on the prisoner’s right to access the court; prior to the
entry of such an order, the circuit court must provide the prisoner
an opportunity to show cause why such a limitation should not
be imposed; if: the record demonstrates a clear intention to
obstruct the administration of justice, the circuit court may
impose limitations on-the prisoner’s right of access; any order
limiting a prisoner’s access to the courts must be designed to
preserve his right to adequate, effective, and -meaningful -access
to our courts; the circuit court’s order imposing such a limitation
must include such findings of fact and conclusions of law ade-
quate for meaningful -appellate review); In re Renewed Investiga-
tion of State Police:Crime Laboratory, Serology Div.,; 219 W. Va,
408, 633 S.E.2d 762 (2006) (although it is a v101at1on of due pro-
‘cess for the state to conviet a defendant based on false evidence,
such conviction will not be set aside unless it is shown'that the
false evidence had a ‘material effect on the jury verdict; serology
reports.prepared by employees of the Serology Division of the
" West Virginia State Police Crime Laboratory, other than Trooper
Fred S. Zain, are not subject to the invalidation and other
strictures contained in Matter of Investigation of West Virginia
State Police Crime Laboratory, Serology Div., 190 W. Va. 321, 438
S.E.2d 501 (1993); this, however, does:not end our cons:deratlon
of the issue before us; as this -court has prevmusly noted, the de-
termination that the serology evidence at issue is not subJect to
the invalidation strictures and systematic review authorized with
respect to Zain’s work does not preclude prisoners against whom
these serologists offered evidence from seeking habeas corpus
relief under our postconviction habeas corpus statute, W.Va.Code
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§§ 53-4A-1 et'seq.; in-such a proceeding, a prisoner who chal-
lenges his or her conviction must prove that the serologist offered
false evidence in his or her prosecution; also, the prisoner must
satisfy the standdrds:indicating that a new trial is warranted;
this court has power to fashion special relief in habeas corpus for
prisoners who:may have been affected by false serology evidence;
a prisoner-against whom a West Virginia State Police Crime Lab-
oratory serologist, other than Fred Zain, offered evidence and
who challenges ‘his or her conviction based on the serology evi-
dence:is to be granted a full habeas corpus hearing on the issue
of the serology evidence; the prisoner is to be represented by
counsel unless he or she knowmgly and intelligently waives that
right; the circuit court is to review the serology evidence pre-
sented by the prisoner with searching and pamstakmg scrutiny;
at’ the ‘close of the evidence, the circuit court is to draft a
comprehensive order which: includes detailed findings as to‘the
truth or falsity of the serology. evidence and if the evidence is
found to be false, whether the prisoner has shown the necessity
of ‘a new trial; a circuit court that receives a petition for a writ of
habeas corpus from a prisoner-against whom a West Virginia
State Police Crime Laboratory serologist, other than Fred Zain,
offered evidence, and whose request: for relief is grounded on the
serology evidence; is to hear the prisoner’s challenge in as timely
a manner as-is reasonably:possible; furthermore, this court
suspends to a limited degree the rules-of res judicata that gener-
ally apply to a petition for'a writ of habeas corpus sub31c1endum
in-order to ‘guarantee that the serology evidence offered in each
pnsoner’s prosecution will- be subject to searchmg and painstak-
ingiscrutiny, -this court now holds that a prisoner:who was
~ convicted between 1979 and 1999 and against whom a West Vir-
ginia State Police Crime Laboratory serologist, other than Fred
Zain, offered evidence may bring.a petition for a writ of habeas -
corpus based on the serology evidence despite the fact that the
prisoner brought a prior habeas corpus challenge :to the same
serology evidence, and the challenge was finally adjudicated);
State ex rel. Gordon v. McBride, 218 W. Va. 745, 630 S.E.2d 55
(20086) (as to the necessity of entenng findings and conclusions,
the 1967 statute provides that in any order entered in accordance
with the provisions of the statute, the court shall make specific
findings of fact and conclusions of‘law relating to each contention
or contentions and grounds (in fact or law) advanced, shall clearly
state the grounds upon which the matter was determined, and
shall state whether a federal and/or state right was presented
and decided); State ex rel. Corbin v. Haines; 218 W. Va. 315, 624
S.E.2d 752 (2005) (claim that, under State v. Jenkins, 191 W. Va.
87, 443 S.E.2d 244 (1994), the jury instructions given at
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petitioner’s 1993 murder trial.were unconstitutional; findings of
fact made by-a trial court in a postconviction habeas: corpus
proceeding will not be set.aside-or reversed on appeal by this
court unless such findings are clearly wrong); State ex rel. Richey
v. Hill; 216 W. Va. 155,:603 S.E.2d:177 (2004). (under the statutes
of thls state dealing w1th habeas corpus proceedings a prima
facie case, in order for-this court,to issue the writ, may be -made
by petition showing by an affidavit.or other_evidence .probable
cause to believe that a person:is:detained without lawful author-
ity; however, this does. not-in any way warrant the release of a
petitioner confined in the penitentiary; such petitioner, has the
burden of provmg by.a.preponderance of the evidence the allega-
tions contained in. his petition or affidavit which would warrant
his release; the general nature of habeas corpus, our own post-
conviction habeas corpus statute, and the views of other-jurisdic-
tions establish that a postconviction petitioner seeking DNA test-
'ing must be incarcerated); Markley v. Coleman, 2156 W. Va..729,
601 S.E.2d 49 (2004) (West Virginia’s postconwctwn statute. and
the Rules Governing Post-Conviction Habeas Corpus Proceedings
in West Virginia ensure that a petitioner’s due process rights are
protected; circuit courts have the-discretion to deal with  habeas
corpus allegatmns in several different.ways; a circuit court may
summarily deny-unsupported claims that are randomly selected
from the list of grounds,found in the opinion in Losh v.-McKenzie,
166 W.. Va. 762, 277 S.E.2d.606 (1981); a,circuit court may. find
that a habeas corpus allegation, has been previously waived or
adjudicated; finally, a circuit court may find. that:it -lacks jade-
quate information: to make a ruling on a habeas corpus-allega-
tion, whereupon it may appoint counsel to. represent the habeas
petitjoner; in.the alternative, when a circuit court finds that:a pe-
tition contains a mere recitation. of grounds without adequate
factual support, the circuit court may. enter.an order dismissing
_the petition; without. prejudice, with directions;that the petitioner
be refiled containing adequate factual support; when a circuit
court, in its.discretion, chooses to dismiss a habeas.corpus allega-
tion, because the petition does not provide adequate facts to allow
the circuit court to. make a fair adjudication of the matter,:the
dismissal .is- without prejudice; circuit court cannot act to render
a potentially meritorious. habeas corpus allegation as havmg heen
finally: ad]ud1cated without .addressing the merits of the-habeas
corpus allegation in some fashion on the record; while we do not
believe that a petitioner is entitled to habeas corpus upon;habeas
corpus, we will not invoke res. judicata principles until the
petitioner . has had a full and fair opportunity with the-assistance
of counsel to litigate all issues: at.some stage of the proceedings;
the postconviction habeas corpus proceedings provide a-petitioner
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with the opportunity to raise any collateral issues which have not
previously :been: fully and fairly litigated; our postconviction ha-
beas corpus statute clearly contemplates that a person who has
been convicted of a:crime is ordinarily entitled, as a matter of
right, to only one postconviction habeas corpus. proceeding; at
subsequent habeas corpus hearings, any grounds raised at a prior
habeas corpus hearing are-considered fully adjudicated and need :
not be addressed by ‘the circuit-court; a prior ‘omnibus:-habeas
‘corpus hearing is res judicata as to all matters:raised and as.to
all matters known or which with reasonable dlhgence could have
been known; because 4 petitioner is required to raise-all known
grounds at their first habeas' corpus hearing, there-are only a few
narrow grounds upon which circuit courts will grant additional
habeas corpus hearings; an applicant ‘may still petition the court
on the following grounds: ineffective assistance of counsel at the
ommbus habeas corpus hearing; newly discovered evidence; or, a
change in: the law, favorable to.the applicant, which may be ap-
plied retroactively; in deciding to grant or deny relief, circuit
courts. must make adequate findings of fact and conclusions of
law. related to the petitioner’s habeas. corpus allegatmns, here,
the' petitioner argues that.the circuit 'court erred in denying his
second petition for a writ of habeas corpus; in his second habeas
corpus petition, the petitioner reargued all of the allegations that
he had raised by counsel in the his original habeas corpus peti-
tion; the petitioner also alleged for the first time that his eriginal
habeas corpus counsel had acted ineffectively; as factual support
for the his ineffective. assistance of-habeas corpus counsel claim,
the petitioner alleged that habeas counsel failed.to investigate
any of the evidence, that counsel did-not speak to any of:the wit-
nesses, and that counsel did not focus on any other issues; other
than the issue of ineffective assistance of trial counsel; the
petitioner also alleged that his habeas corpus counsel .was not
properly prepared or experienced and did not file documents-that
the petitioner asked him to file at the petitioner’s: original habeas
corpus hearing; because the petitioner had not previously waived
the issue of ineffective assistance of habeas, corpus; counsel, nor
has the circuit court fully addressed the issue, the circuit court’s
dismissal of the appellant’s ineffective assistance of habeas corpus -
counsel allegation for a lack of factual support is. not a _final
adjudication; the petitioner may refile his petition, with adequate
factual support); White v. Haines, 215 W. Va. 698, 601 S.E.2d 18
(2004) (claim that, trial court should have made finding of
competency on the record before accepting prior negomated guilty
pleas; under postconviction habeas corpus. statute,: all .prispners
are entitled to a habeas corpus hearing where they are given-the
opportunity to.constitutionally challenge all the grounds underly-
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ing their conviction; a circuit court may deny a habeas corpus pe-
tition without a hearing; the circuit court erred in denying the
petitioner a habeas corpus hearing under the concurrent sentence
rule); Coleman v. Painter, 215 W. Va. 592, 600 S.E.2d 304 (2004)
(ineffective counsel claim; whether denying or granting a petition
for a writ of habeas corpus, the circuit court must make adequate
findings of fact and conclusions of law relating to each contention
advanced by petitioner, and to-state the grounds -upon which the
matter was determined).

§ 51:48‘ ‘Writ of habeas corpus under Post-Conviction :
.. Habeas Corpus Act of 1967—Rules governing
- postconviction habeas corpus proceedings in
West Virginia—Case law

For case law on the Rules Governing Post—ConV1ct10n Habeas
Corpus Proceedings in West Virginia, see, e.g., State ex rel.
McCabe v. Seifert, 220 W. Va. 79, 640 S.E.2d 142 (2006) (with
regard to the disposition of cases under the West Virginia Post-
Conviction Habeas Corpus Act, see this court’s Rules Governing
Post-Conviction Habeas Corpus Proceedings in West Virginia);
Markley v. Coleman, 215 W. Va. 729, 601 S.E.2d 49 (2004) (West
Virginia’s postconviction statute and the Rules Governing Post-
Conviction Habeas Corpus Proceedings in West Virginia ensure
that a’ petitioner’s-due process rights are protected; under Rule
4(c) of'the Habeas Corpus Rules, if the circuit court enters an or-
der for summary dismissal of the petition because the conten-
tions in fact or law relied upon in the petition have been previ-
ously and finally adjudicated or waived, the summary dismissal
order shall contain specific findings of fact and conclusions of law
as to the manner in which each ground raised in the petition has
been previously and finally adjudicated and or waived; under
Rule 4(b) of the Habeas Corpus Rules, when the c1rcu1t court
finds-that the petntloner may have grounds for relief but the peti-
tion, -as filed, is not sufficient for the court to conduct a fair
adjudication of the matters raised in the petition, the circuit
court may then appoint an attorney to represent the petitioner’s
claims in the matter; in the alternativé, under Habeas Corpus
‘Rule 4(c), in the alternatlve, when a circuit court finds that'a pe-
tition contains a mere recitation of grounds without adequate
factual support, the circuit court may enter an order dismissing
the petition, without prejudice, with directions that the petitioner
" be refiled containing adequate factual support; when a circuit
court, in its discretion, chooses to dismiss a habeas corpus allega-
tion under Habeas Corpus Rule 4(c) because the petition does not
provide adequate facts to allow the circuit court to make a fair
adjudication of the matter, the dismissal is without prejudice).
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§ 51:49 Motions to correct or reduce sentence under West
Virginia Rule of Criminal Procedure 35—Text of
Rule

Rule 35, W.Va.R.Crim. Proc., authonzes three postconwctmn
remedies: (1) the motion to correct illegal sentence; (2) the motion
to correct sentence imposed in an 111ega1 manner; and (3) the mo-
tion to reduce sentence, each of which is available in the convict-
ing court. Rule 35, W.Va.R.Crim.Proc., is modeled after the pre-
1987 version of ‘Rule 85, Fed. R Cr1m Proc. Rule 35,
W.Va.R.Crim.Proc., was ongmally adopted in 1981 and has been
amended twice since then—in 1985 and 1996. S

Rule 35, W.Va.R.Crim.Proc., prov1des

RULE $5. CORRECTION OR REDUCTION OF
SENTENCE

(a) Correction of Sentence. The ‘court may correct an 111ega1
sentence at any time and may correct a senternce imposed in an
illegal manner within the time penod prov1ded herem for the
reductlon of sentence.

(b) Reduction of Sentence. A motion to reduce a sentence

 may be made, or the court may reduce a.sentence without mo-
-tion within 120 days after the sentence is imposed or probation
is revoked, or within 120 days after the entry of a mandate by
the supreme court of appeals upon affirmance of a judgment of
a conviction or probation revocation or the entry of an order by

. the supreme court of appeals dismissing or rejecting a petition
for appeal of a judgment of a conviction or probation revocation.

. The court shall determine the motion within a reasonable time.
Changing a sentence from a sentence of incarceration to a grant
of probation shall constitute a permissible reduction of sentence
under this subdivision. :

§ 51‘50 Motlons to correct or reduce sentence under West
V'1rg1ma Rule of Criminal Procedure 35—Case
law '

For case law on the three West Virginia postconvmtlon reme-
dies authorized by Rule 35, W.Va.R.Crim.Proc., see, e.g., State v. .
Shingleton, 2016 WL 11929211(W. Va. 2016) (Double jeopardy
clause is not violated when a court restructures the lawful por-
tions of a defendant’s sentence when correcting the unlawful por-
tions, pursuant to motion for correction of sentence, when the
sentence is within statutory limits and the aggregate sentence
has not increased; any correction of sentence pursuant to Rule
35(a) of the West Virginia Rules of Criminal Procedure shall be
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in -accordance with the statutory penalty in.effect at the time of
the original sentencing); State v Tex B.S., 236 W. Va: 261, 778
S.E.2d 710 (2015) (on motion to correct 1llega1 sentence for ﬁrst-
degree sexual assault, defendant was not entitled to de novo
sentencing hearing’ and did not have constitiitional right to ‘be
present at hearing, absent any showing of structural defect in
original sentencing hearing; defendant need not be presentat a
proceeding to correct an illegal sentence); State v. Coles, 234 W.
Va. 1382, 763 S.E.2d 843 (2014) (in reviewing the ﬁndmgs of fact
and conclusions of law ‘of a circuit court concerning motion to
reduce "sentence, Supreme Court of Appeals applies a three-
pronged standard of review, it reviews the decision on the motion
under an abuse of discretion standard, the underlying facts are
reviewed under a clearly erroneous standard, and questions of
law and interpretations. of statutés and rules are subject-to.a de
novo review); State v. Griffy, 229 W. Va. 171, 727 S.E.2d 847
(2012) (trial court has two options to comply with the mandatory
requirementsiof the.rule of criminal procedure addressing accep-
tance:or rejection of :a negotiated guilty plea: it may initially
advise the defendant at the time the guilty plea is taken that'as
to .any: recommended sentence made.in.connection with a plea
agreement, if the court does not accept the recommended
sentence, the defendant will:have no right to - withdraw.the guilty
plea, and as a second option, the trial court may. condltlonal}y ac-
cept the guilty:plea: pending-a presentence report without-giving
the cautionary warning required by the rule, but if it determines
at the sentencing hearing not to follow ‘the recommended
sentence; it must give the defendant the right to ‘withdraw -the
guilty pled; pldin error doctrine was applicable to defendant’s

claim, which had not-been'raised in trial court; that trial court,
whern' accepting his negotiated guilty plea to two counts of grand
larceny, failed to comply with rule of criminal procedure address-
ing a trial court’s advisement regarding a defendant’s right to
withdraw his guilty plea if the trial court does not accept the
recommended sentence; it was obvious from the record that
defendant had labored under thie misapprehension that his plea
could be withdrawn, so that defendant’s substantial rights had
been affected by trial court’s failure to give the advisement);
State v. Eilolg, 226 W. Va. 698, 704/S.E:2d 698 .(2010) (in review-
ing the ﬁndmgs of fact and- conclusmns of law of a circuit court
concerningi an order on a.motion made under W.Va.R.Crim.P. 35
the Supreme court applies a three-pronged standard .of review;
the decision.on the Rule 35 motion is:reviewed under an abuse of
discretion standard, the underlying facts are reviewed under a
clearly erroneous standard, and questions of law and interpreta-
tions of statutes and rules are subject to a de.novo review); State
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v. Georgzus, 225 W. Va. 716, 696 S.E.2d 18 (2010) (we review the -
decision on the Rule 35 motion under an abuse of discretion stan-
dard; the underlying facts are reviewed under a clearly erroneous
standard; and questions of law and interpretations of statutes

and rules are subject to a de novo review); State v. Arbaugh, 215 -

W. Va. 132, 595 S.E.2d 289 (2004) (this state’s Youthful Offender
Act does not’ prohibit a circuit’ court from granting probation
under Rule 35(b) after it has revoked a probation it originally
granted under the Act; here, dénial of the ‘motion” to ‘reduce was
an abuse of d13cret10n, relief granted); Barrztt v. Painter," 215 W.
Va. 120, 595 S.E.2d 62 (2004) (this is an appeal by defendant
Barritt from a decision of the ¢ircuit court of Ohio county- denymg
his motion to reduce sentence ag'untimely filed; defendant’s peti-
tion for habeas corpus did not extend: defehdant’s t1me to’ lﬁle
Rule 35 a motlon for reductlon of sentence) oL
§ 51°51 Motlons to correct clencal mlstake ﬁnder West
. Virgmia Rule of Crlmmal Procedure 36—-Text of
Rule -

The motlon to correct clencal mlstake, avallable in the conv1ct- a
mg court is another, postconvmtlon remedy in West Vlrglma The
remedy is authorized by Rule 36, W.Va. R Crim; Proc which is
modeled after Rule 36, Fed.R. Cnm Proc. .

. Rule 36, WVaRCnm Proc,, prov1desi - e ‘ ;

. RULE 36. CLERICAL MISTAKES L L

., -Clerical mistakes in Judgments, orders .or other parts of the-
: record and errors:in.the record arising from oversight.or omis-
.sion may be. corrected by the court at. any time and aiter such
. not1ce, if. any, as the court orders.. B s

vl a

§ 51:562 Writ of error coram nobis
Another West Virginia postconvietion: remedy is- the Wnt of co-
ram nobis, !

, . At first blush.it would seem that coram. nobls is npt a ;postcon-
viction remedy in West Virginia. The West V1rg1n1a Post-
Conviction Habeas Corpus Act states that it comprehends and
takes the place of all other common law and statutory remedies”
and that the Act “shall be used exclusively in lieu thereof.” W.Va.
Code § 53-4A-1(e). Moreover, Rule 60(b), W.Va.R.Civ.Proc. (which
is-modeled .dfter Rule 60(b), Fed R. ClV Proc) abohshes Wnts of
coram nobis. - :

Nevertheless, there can be no doubt that at least in s1tuatlons
where habeas corpus is unavailable—for example, in cases in
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‘which the convicted person cannot satisfy the custody require-
ment applicable to habeas proceedmgs—coram nobis is an avail-
able postconwctlon remedy in West Vlrgnma :

§ 51.53 Wnt of error coram nobls—Case law

.For case law on postconthmn coram nobis rehef in West Vir-
gmla, see, e.g., State v. Hutton, 285 W. Va. 724, 776 S.E.2d 621
(2015) (in West V1rg1n1a the common law writ of error coram
nobis is available only in criminal proceedings; in criminal cases,
the modern trend has been to narrowly expand the writ to include
limited legal errors involving constitutional depnvatlons, we now
hold that a claim of legal error may be brought in a petition for a
writ of error coram nobis only in extraordinary circumstances
and if the petitioner shows. that (1) a more usual remedy is not
available, (2) valid reasons exist for not attacking the conviction
earlier, (3).there exists a substantial adverse consequence from
the conviction, and (4) the error.presents a denial of a fundamen-
tal constitutional right); State ex rel. McCabe v. Seifert, 220 W.
Va. 79, 640 S.E.2d 142 (2006) (we have noted that even though
coram nobls is aholished in purely civil cases, it may still be
available in a postconviction context when the petitioner is not
incarcerated); State ex rel. Richey v. Hill, 216 W. Va. 155, 603
S.E.2d 177 (2004) (we have noted that even' though coram nobls
is abolished in purely civil cases, it may still be available in a
postconviction context when the petitioner is not incarcerated; co-
ram nobis, however, is of limited scope since it does not reach
prejudicial misconduct in the course of the trial, the misbehavior
or partlahty of jurors, and newly discovered ev1dence, likewise,
even assuming coram nobis reaches the issue of conviction based
upon perjured testimony, relief does not lie in circumstances,
such as found here, where the result of the trial was not affected
by the false testimony).

§.51:64 Postconviction DNA testing s\tatute—WVa. Code
§ 15-2B-14

West Virginia’s postconvmtlon DNA ‘testing statute was created
by the Act of Dec. 2, 2004, ch.' 9, 2005 W.Va.' Acts 2712, and is
codlﬁed at W.Va. Code § 15 2B- 14 which provides: =

§ 15-2B-14 Right to DNA testing ,

‘(a) ‘A person convicted of a felony currently servmg a term of
imprisonment may make a written motion before the trial court
that entered the Judgment of conviction for performance (@ONA)
testing.

(b).
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(1) An mdlgent convicted person may request appointment
of counsel to prepare a motion under this section by sending
a written request to the court. The request must include the
_person’s statement that he or she was not the perpetrator of

~-the crime and that DNA testing is relevant to his or her as-
sertion of innocence. The request must also include the
person’s statement as to whether he or she prev10usly had
appointed counsel under this.section.

(2) If any of the information required in subdivision (1) of
this section is missing from the request, the court shall
return the request to the convicted person and advise him or
her that the matter cannot be con81dered w1thout the miss-

- ing information. ‘ _ o
@ ' !
(A) Upon a ﬁndmg of 1nd1gency, the inclusionof 1nfor-
mation required in subdivision (1) of this section,.and that
- counsel has not previously been appomted pursuant to this
subdivision, the court shall appoint counsel. Counsel shall
- investigate and, if appropriate, file a motion for DNA test-
ing under this section. Counsel represents the 1nd1gent
person solely for the purpose ‘of obtaining DNA testing
under this section.

: (B) Upon a finding of indigency, and that counsel has

- been previously .appointed pursuant to this subdivision,

the court may, in its discretion, appoint counsel. Counsel

* shall investigate and, if appropriate, file a motion for DNA

testing undeér this sectmn Counsel represents the person

solely for the purpose of obtaining DNA testmg under this
section.

(4) Nothing in this section provides for a right to’ the ap-
pomtment of counsel in-a postconviction collateral ‘proceed-
ing or sets a precedent for any ‘such right. The representa-
tion provided an indigent convicted person under this article

*+ is solely for the limited purpose of filing and htlgatmg a mo-
tion for DNA testing pursuant to th1s sectlon
:.(c) N .
(1) The motion. shall be verlﬁed by the conv1cted person
under penalty of perjury and must do the followmg

(A) Explain why the identity of the perpetrator was, or
should have been, a significant issue in the case.

(B) Explain, in light of all the evidence, how the
requested DNA testing would raise a reasonable probability
the: convicted person’s verdict or sentence would be more
favorable if the results of DNA testlng had been available
at the time of conviction.. -
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+ (C) Make every reasonable attempt to 1dent1fy both the
ev1dence that should be tested and the speclﬁc type of DNA
testmg sought. .= -

: (D) ‘Reveal the results of any DNA or: other blologlcal
testmg previously conducted by e1ther the prosecutlon or
defense,» if known. . ...

(E) State whether any motlon for testmg under this sec-
tlon has been filed. prevxously and the results of that mo-
tion, if known. . , :

(2). Notice of the motlon shall be served on the prosecutmg
‘ ,,‘.attorney in the county of conviction and, if known, the
~ 'governmental agency or laboratory hold1ng the evidence
sought to be tested. Responses, if any, shall be filed within
sixty days of the date on which the prosecuting attorney is
served with the motlon, unless a contmuance is granted for
*f-:“good cause. ‘
-1 i(d) If the court finds: ev1dence was subJect to pnor ‘DNA or
" -other forensic testing, by either the prosecution or defense, it
" ghall order the party at ‘whose réquest the testing was
. conducted to'provide all parties and the court with access to
‘thé labo;‘atory reports, underlying’ data, and laboratory notes
“ prepared-in connection with the DNA or other blologlcal evi-
dence testing.
""" (e)'The court, in its dlscretxon may order a hearing.on the
' motion. The motion shall be heard by the Judge who conducted
) ‘the trial or accepted the convicted persons plea, unléss the
; '}premdmg Judge determmes that Judge is unavallable Upon

_ the motion. = .
() .The court shall grant the motion. for DNA testmg if it
_ deterrmnes all of the following have been establ1shed '

- (1). The evidence to be tested is ava11able and in a cond1-
t10n that would perxmt the DNA testmg requested in the mo-
tion;

(2) The ev1dence to be tested has been subject to a cham of
custody -sufficient to establish it has not been substituted,
tampered with, replaced or altered in any material aspect;

. (3) The identity of the perpetrator of the.crime was, or
should have been, a significant i issue in the cage; . . -.
... (4) The convicted person has made a prima fac1e, showing
. ...- that the evidence sought for testing .is material. to.the issue
. of the convicted person’s identity as the perpetrator. of or ac-
complice, to, the. cnme, special circumstance, or enhancement
allegation resulting in the conviction or.sentence;.
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(5) The requested DNA testing results would raise a rea-
sonable probability that, in light of all the evidence, the
convicted person’s verdict or sentence would have been-more
favorable if DNA testing results had been available at the
time .of conviction. The court in its dlscretmn may consider
any evidence regardless of whether it was introduced at trial;

(6) The evidence sought for testmg meets either-of the fol-
lowing conditions; ... .. R T

(A) The evidence was not prevmusly tested

" (B) The evidence was ‘tested previously, but the re-

quested DNA test would provide results that are reason-

" ably more discriminating and probative of the identity of

the perpetrator or accomphce or have a reasonable prob-
ability of contradicting prior test results,

" (7) The testing requested employs a metltiod generally ac-
» -cepted within the relevant scientific.community; .: A
~++ - (8) The evidence or the presently desired method of test-
- ing DNA were not: available to the defendant at the time ‘of
trial or a court has found meffectlve assmtance of counsel at
the trial court level; ' -

-(9) The motion'is riot ‘made solely for the purpose of' delay

(g) If the court grants the motion for DNA testing, the court
order shall identify the specific: evidénce to be tested and the
. DNA .technolagy: to be used. Testmg:shall be conducted by a
DNA forensic laboratory in ‘this state.’
.. (h) .The result of any testing. ordered under thls section shall
be fully disclosed to the person filing the motion. and the prose-
.. cuting attorney. If requested by any party, the court shall order
..;production of the underlying laboratory data and notes.; -
- (i) If testing was requéested. by the state or the individual is
- anindigent, the cost of DNA testing shall be borne by the:state.
© () An order granting or. denying a motion for DNA testing
, under this section:is not to be appealable and.is subject to
-review only through axpetltmn for writ - of mandamus; or prohi-
bition filed with the supreme. court of appeals by the:person
seeking DNA testing or the prosecuting attorney. The :petition
~ shall be filed within'twenty days of the court’s order granting
-or denymg the motion for’DNA testing. The court shall expedite
its review of a:petition: for writ of mandamus or proh1b1t10n
filed under this subsection. * .
- (k) DNA testing ordered. by the: court pursuant to. thlS sec-
, ‘tlon shall be done as soon-as: practicable. However, if the court
~'finds that a miscarriage of justice will otherwise occur and that
it is necessary in:the interests of justice to give priority to:the
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DNA testing, the court may require the DNA laboratory to give
prierity to the DNA testing ordered pursuant to this section
over the laboratory’s other pending casework.

(1) DNA profile information from biological samples taken

- from a convicted person pursuant to a motion for postconvic-

tion DNA testing is exempt from any law requmng disclosure
of information to the public. - S

(m) Notwithstanding any other provision of law, the right to

~ file a motion for postconviction DNA testing provided by this

section is absolute and may not be waived. This prohibition ap-

_plies to, but is not limited to, a waiver that is given as part of
an agreement resulting in a plea of guilty or nolo contendere.

§ 51:56 Erroneous Conviétions Act—W.Va. Code 14-2-13a

West Virginia has an erroneous convictions act, enacted in
1987, Act of Mar. 14, 1987, ch. 23, 1987 W.Va. Acts 56, 57 to 60,
and codified, as.amended in 2014, in Article 2 (“Claim Against
the State”) of Chapter 14 (“Claims Due and Against the State”) of
the West Virginia Code (W.Va. Code § 14-2-13a). Claims under
the act are presented to the West Virginia Court of Claims cre-
abed by W, Va. Code § 14-2 4,

The West Virginia erroneous conv1ct10ns act provides:

'§ 14-2-13a. - Claims for unjust arrest and imprisonment
or conviction and imprisonment.

-(a)' Legislative intent—The Legislature finds and declares
that innocent persons who have been wrongly convicted of
crimes<and subsequently 1mpr1soned and innocent persons
wrongly arrested, charged with a crime or imprisoned, who

" have subsequently been released when another person was ar-

- rested, prosecuted and convicted of the same criminal offense

have bee’n frustrated in seeking legal redress due to a variety

of substantive and technical obstacles in the law and that af-

- fected persons should have an available avenue of redress over -

- and above the existing tort remedies. Therefore, the Legislature

.. ‘intends by enactment of the provisions of this section that those

- innocent persons who can demonstrate that they were wrongly

- arrested and imprisoned or unjustly convicted and imprisoned
-.-are able to-seek damages against the state.for loss of liberty,

(b) Notice of Claim—The claimant’s notice of claim shall

state facts in sufficient-detail to permit the court to find that a
* .claimant is likely to succeed at a trial on the merits. If the
¢ourt finds in its discretion .after reviewing a claim that the
claimant has failed to allege sufficient facts upon which relief
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can be granted, the court may dismiss the claim, either on its
own motion or by a motion of the state.

(c) Burden of Proof—A claimant shall demonstrate by clear
and convincing evidence that they were unjustly arrested and
imprisoned or unjustly convicted and imprisoned, and the court
shall, in the interest of justice, give due consideration to dif-
ficulties of proof caused by the passage of time, the death or
unavailability of witnesses, the destruction of evidence or other
factors not caused by such persons or those acting on their
behalf. Specifically, the following shall be proven by clear and
convincing evidence:

(1) (A) The claimant has been convicted of one or more
felonies or misdemeanors against the state and subse-
quently sentenced to a term of confinement, and has served
all or any part of the sentence; or

(B) The claimant has been arrested and confined, and
charged by warrant, information, or any other accusatory
instrument for one or more felomes or misdemeanors, and
that the charges were dismissed against the claimant;
when another person was subsequently charged, arrested
and convicted of the same felony or felonies, or misdemean:
ors, or;

(2) (A) Another person was subsequently charged, ar-
rested and convicted of the same.felony or felonies or mis-
demeanors;

(B) The claimant has been pardoned upon the ground of
innocence of the crime or crimes for which the claimant
was sentenced and Whlch are the grounds for the com-
plaint; or

(C) The claimant’s judgment of conviction was reversed
or vacated, and the accusatory instrument dismissed or, if
a new trial was ordered, either the claimant was found not
guilty at the new trial or the claimant was not retried and

the accusatory instrument dismissed; and
(3) The claimant did not by his or her own conduct cause

or bring about his or her conviction.

(d) Type of Relief Granted and the Claimant’s Burden to
- Prove Damages—If the court finds that the claimant is entitled
to a judgment, the court shall award damages in a sum of
money as the court determines will fairly and reasonably
compensate the claimant based upon the sufficiency of the
claimant’s proof at trial. Whether the damages fairly and rea-
sonably compensate the claimant will depend upon the unique
facts and circumstances of each claim. The claimant shall bear
the ultimate burden of proving all damages associated with the
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