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ACC Annual M eeting 2007 - Session 807 — M anaging the | PO Process
Program Outline
INTRODUCTIONS and program summary
PART 1 - Planning and Process Overview (some of these topics are covered in more detail later)

A. Decision to go public — lead time, selection of outside counsel, selecting underwriters, organizational
meeting, developing timeline, assignment of responsibilities, auditing legal and regulatory compliance

B. Due diligence, drafting S-1, auditor sign-off, filing, SEC comments
C. What goes on while S-1 is being done

1. Dealing with various constituencies: Board, management and employees, stockholders, analysts,
regulators

2. Getting ready for public company governance
D. Roadshow, red herring, pricing, announcement, closing, listing
PART 2 —Managing Communications: Quiet Period, Analysts and Investor Relations
A. Rules, recent changes, prefinancing road show; dealing with underwriter firms analysts, others
B. Authorized spokespersons, management training

C. Preparing for post closing communications and disclosure controls: Use of Investor Relations firms;
analyst guidance and issues after closing, IR section of corporate website; disclosure committee

PART 3 - Drafting and Comments: S-1 specifics and accounting/SEC/auditor hot buttons

A. Risk factors, MD&A, executive compensation, beneficial ownership, regulatory environment
B. Cheap stock charges/123R

C. Option backdating or other red flagsin history

D. Revenue recognition

E. Internal controls

F. R and material

PART 4 - Dealing with certain Constituents

A. Stockholders and optionholders — Lock-ups; shareholder agreements; registration rights, secondaries,
reverse splits, directed share programs; option grants during registration process

Enjoying the Ride on the Track to Success

B. Board — Composition, size and terms; director recruiting and remuneration; D& O questionnaires,
NASD questionnaires; committees (Audit, Compensation, Nominating), charters, independence; EDGAR
filings; short-swing profits

C. Management - Explaining what is disclosed; new policies, individual accountability, culture change
PART 5- Public Company Gover nance (selected topics)

A. Review of stock option plans and the like, review of corporate records and necessary revisionsto
articles and bylaws and other corporate housekeeping, coordinating with other capital raising

B. Code of Ethics; Insider Trading and Whistleblower policies; Open Door policy; appointment of
compliance officer

C. Exchange listings and rules

D. 10b5-1 plans

E. SOX budget & timetable

PART 6 — Roadshow, Pricing and Closing

A. Underwriting agreement — typical issues; fee structure; signing (after pricing)

B. Roadshow overview, mechanics (who participates, duration, operating while it's happening)
C. Electronic roadshows

PART 7-Last Words

A. Don't Wait till the Last Minute — D& O insurance; customer references lined up for U/W due
diligence; EDGAR codes for D&O; Form 3s & 4s; stock transfer agent & certificates

B. References: websites, | povitalsigns.com, management primer, other publications, acknowledgements
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ATTORNEY-CLIENT PRIVILEGED

MEMORANDUM
To: Mighty Oak Corporation (the “Company”)
From: Heller Ehrman LLP
Date: 2007
Re: Going Public

“Going public” refersto theinitial public offering of a class of the Company’s securities,
typically the common stock, to the public through aregistration statement prepared in
compliance with the Securities Act of 1933 (the “ Securities Act”) and filed with the Securities
and Exchange Commission (the“SEC”). Theinitial public offering (“IPO") process involves a
series of steps culminating in the sale of shares and the establishment of a public market for the
Company’s common stock. Following the completion of the PO, the Company will be subject
to the periodic reporting and other obligations of the Securities Exchange Act of 1934 (the
“Exchange Act”).

This memorandum provides an overview of the |PO process, summarizes the advantages
and disadvantages of going public, and surveys the key corporate governance decisions that the
Company will need to make before proceeding with an IPO. Please note, however, that this
memorandum is only an overview that briefly summarizes anumber of complex legal issues. It
is neither a comprehensive treatment of any of the issues described, nor a complete list of the
legal issues faced by companies pursuing an IPO. Furthermore, it is not intended to provide
specific legal adviceto any individual.

Heller Ehrman has prepared several other memos dealing with related aspects of the IPO
process, including:

* a“Publicity” memo, which covers restrictions on public disclosures during the offering
period;

e a“Public Company Handbook,” which summarizes the restrictions and reporting
requirements applicable to public companies and their insiders;

e a“Pre-IPO Corporate Governance Checklist,” which summarizes the specific SEC and
stock exchange requirements with respect to Board and Committee composition; and

e a“Pre-IPO Stock Plan Memo,” which summarizes various issues that should be
considered concerning the Company’ s stock plans and equity compensation arrangements
prior to the IPO.

© 2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
of the Association of Corporate Counsel. _This sample memorandum is provided for information purposes and
should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com.
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WHY GO PUBLIC: ADVANTAGESAND DISADVANTAGES

The decision to become a public company can be amomentous one for the Company.
Although the advantages of going public may seem obvious, the costs and risks of being a public
company areless so. The Company should carefully consider the pluses and minuses of such a
decision before going forward.

Advantages
The advantages of going public include:

Cash: The proceeds of an IPO can be substantial, and can have asignificant positive
impact on the financia position of the Company. A successful IPO can help the Company grow
more quickly, hire more employees, and invest more in infrastructure, research and development,
and business development.

Improved Access to Capital: Thetypical public offering will improve the Company’s net
worth, often making new capital or borrowing available from a broader range of sources and on
more favorable terms. If the Company’s stock performs well, and market conditions permit, the
Company may have the ability to raise additional money through either public or private
financings.

Use of Common Stock as Acquisition Currency:  Since following the IPO there will be a
public market for the Company’s common stock, the Company may use the stock as aform of
“currency” to pursue corporate acquisitions, paying for acquired companies or assets with stock
instead of cash.

Increased Public Profile: Customers and suppliers of the Company will have the ability
to invest in the Company and track the Company’s performance. An increased public profile can
boost product sales, facilitate the recruitment of personnel and lead to greater brand recognition
and customer confidence.

Increased Ability to Attract Personnel: A public market for the Company’s common
stock may make stock options and other forms of equity compensation offered through incentive
plans more attractive to potential employees and board members.

Sockholder Accessto Liquidity: Following a successful IPO, there will be apublic
market for the Company’ s common stock that will provide a source of liquidity for the
Company’s stockholders. It isimportant to keep in mind, however, that not all of the
Company’s common stock will be freely tradable as soon as the Company goes public, and there
will be significant constraints on the ability to sell Company securities for asignificant period of
time following the IPO (see “ Constraints on Trading in the Company’s Securities’ below).
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Disadvantages

Thetotal cost of an IPO is substantial. The typical costs for an IPO, including legal and
accounting fees, printing costs and filing fees, but not underwriters' commissions, can exceed
$1,000,000, depending on the complexity of the disclosure, the size of the offering and the length
of the process. The |PO will require members of senior management, usually including at least
the Company’s Chief Executive Officer, its Chief Financial Officer, and itsin-house counsel, if
it has one, to devote several hundred aggregate hours of time over the typical three to four-month
IPO process. In addition, the underwriters' commission in aninitial public offering istypicaly a
minimum of 7% of the aggregate price to public, and may be more if a non-establishment
investment bank is used. Most of these costs are not recoverableif the IPO does not go forward.

Once the Company is public, it will be subject to a number of reporting requirements and
compliance costs, such as the following:

Mandatory Public Disclosure: After the Company completesits IPO, it will be required
to file regular reports with the SEC. The Company will also be required to report the
compensation of its top executives, describe and file its material business contracts (subject to
limited exceptions for information that the SEC allows to remain confidential for competitive
reasons) and report the stock ownership of its principal stockholders, aswell as the status of its
business operations.

Restrictions on Communications with the Investment Community: The Company will
most likely want to have periodic conversations with the financial analysts that track the
Company's stock, and to that end will probably issue regular press releases on its earnings and
other major events. As a public company, the Company will have to monitor its disclosures to
third parties (such as analysts) to avoid “selective disclosure.” Management decisions and
flexibility will likely be affected by the constant stockholder scrutiny and quarterly earnings
announcements.

Constraints on Trading in the Company’s Securities: Even after an |PO creates a public
market for the Company’s common stock, shares of the Company’s stock acquired prior to the
PO or held by designated insiders will remain restricted. Underwriterswill typically require
that directors, officers, employees, investors and others who acquired shares of the Company
prior to the IPO sign “lock-up” agreement that prevents such stockholders from selling their pre-
PO shares for adesignated period, typically six months plus a potential additional few weeks,
after the effective date of the IPO. Even after the lock-up expiration, however, sales of
“restricted securities” (securities acquired prior to the IPO, and other securities acquired outside
apublic offering) and “control securities” (securities held by directors, officers and other persons
inaposition of control over the Company, however acquired) will remain subject to restrictions
under Rules 144 and 701 of the Securities Act. In addition, Section 16 under the Exchange Act
imposes restrictions and reporting requirements for directors, executive officers and 10%
stockholders. Reports required to be publicly filed under these rules are tracked by the financial
press and often published by newspapers. More information about these restrictions may be
found in the Heller Ehrman “ Public Company Handbook.”

© 2007 Heller Ehrman LLP. Al right reserved. Reprint@-with permission for attendees of the 2007 annual meeting
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Increased Potential Liability: The Company and its officers and directors may also be
subject to stockholder derivative lawsuits claiming that the Company made material
misstatements or failed to disclose material information in its public statements and filings.
Insiders of the Company will be subject to Section 16 under the Exchange Act, which imposes
liability for buying and selling the Company’s stock within any six month period, regardless of
whether the transactions were based on the use of material non-public information.

Increased Corporate Governance Requirements: Following the passage of the Sarbanes-
Oxley Act in 2002, public companies became subject to many more specific corporate
governance requirements than had previously been the case. In particular, the Company will be
required to:

« have aBoard with amajority of independent directors within one year after the
IPO effective date, with fully independent committees;

e haveasystem of internal control over financial reporting that meets rigorous
public auditing standards;

o adopt aCode of Ethics that appliesto all directors, officers and employees; and

o adopt asystem for the Audit Committee to review complaints about auditing and
financial matters from employees and stockholders.

The Company should be aware of these requirements and realistically assess the
incremental compliance costs, which on average are $1-2 million ayear according to some
industry surveys.

THE IPO PROCESS

The steps to be completed for a successful initial public offering include the following:

e The Company must select an underwriting team to manage the public offering of
securities; the underwriter will undertake a due diligence process and negotiate an
underwriting agreement that is reviewed by the National Association of Securities
Deslers (the “NASD”);

e The Company, working with their underwriters, auditors and counsel, must
prepare aregistration statement and file it with the SEC;

e The Company, working with its underwriters, must market its securities to
potential investors (the “road show”); and

e The Company must file an application and take other necessary steps for listing

its common stock on a stock exchange, such as the New Y ork Stock Exchange or
the Nasdag Stock Market.
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Selecting the managing underwriter (also called the “book-runner”) is the first phase of
the process. The Company will typically interview several underwriters before selecting the one
that will manage the offering; this process is sometimes called the “bake-off.” In selecting the
lead underwriter, the Company should consider the underwriter’s expertise in the Company’s
industry, the underwriter's reputation and ranking, the underwriter's ability to commit
appropriate resources to the PO, the strength and commitment of the research team, and the
underwriter's thoughts about the Company’ s valuation. Given the amount of time that an IPO
requires, and the intensity of the effort, “chemistry” between Company management and the
underwriter’s banking team is also important.

A typical IPO takes three to four months after selecting the managing underwriter: five
to eight weeks to prepare and file the registration statement; five to seven weeks after filing to
clear the SEC review process, complete the road show, and become “effective”; and three or four
business days thereafter to close. The actual amount of time required for any individual 1PO
depends upon a number of factors, including the complexity of disclosure, the availability and
quality of the financial statements, the work load of the SEC staff, the status of the Company’'s
business and the experience of the working group, as well as general market conditions. Many
of these factors are outside the Company’s control..

One of the most time consuming and important tasks of the IPO processis the
preparation of the offering document for the Company’ s shares (the “ Prospectus”), which is part
of the registration statement filed with the SEC. The SEC will review the registration statement
and issue comments; typically the filing will go through several rounds of comments before the
SEC declares the registration statement effective. Because a preliminary Prospectusis used on
the road show as well as being filed with the SEC, all participants in the process must cooperate
to ensure that the Prospectus provides full disclosure. The officers and directors of the Company
aswell as the underwriters, accountants and attorneys involved in the offering are liable for
material misstatements or omissions of material facts from the Prospectus.

The Organizational Meeting

Once the underwriters have been selected, the next step is the “organizational” or “al-
hands’ meeting. The purpose of the organizational meeting is to identify the principal issues that
must be addressed in preparing the registration statement, as well asin structuring the offering.
The meeting often provides the first opportunity for all parties to meet one another. While al
parties present at the initial meeting will not attend all working group sessions, itisan
opportunity for everyone at one time to address the principal issues to be raised in structuring the
offering and preparing the registration statement.

The typical group involved in the IPO process, and their roles, include the following:

Management Team: The Company’s Chief Executive Officer, its Chief Financial Officer
and itsin-house counsel, if it has one, will virtually always be involved in the IPO process.
Other executive officers may participate based upon their availability, experience, and other
factors.

© 2007 Heller Ehrman LLP. Al right reserved. Reprintdwith permission for attendees of the 2007 annual meeting
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Board of Directors: The Board has the principal decision-making authority regarding the
timing and terms of the offering, based upon advice from management and the Company’s
counsel, accountants and investment bankers. The Board is generally not involved in the day-to-
day activities of the working group, athough it will be responsible for reviewing and signing the
registration statement.

Company Counsel: Typically Company counsel is the principa coordinator of the
working group. In connection with the IPO process itself, Company counsel will coordinate the
Company’s legal due diligence, prepare the various drafts of the registration statement, respond
to SEC comments, negotiate the underwriting agreement, deliver alegal opinion, and, once all
SEC comments have been responded to, request that the SEC declare the registration statement
effective. In addition, Company counsel will advise the Company on Board independence
issues, executive compensation and stock plans, and other corporate governance matters.

Managing Underwriters: The managing underwriter provides basic advice and strategy
concerning marketing aspects of the offering, organizes the sales syndicate, leads the due
diligence investigation and has substantial involvement in preparing the registration statement.
The managing underwriter also has principal responsibility for the “road show” and all
marketing activities.

Underwriters' Counsel: Underwriters' counsel assists the underwritersin conducting the
due diligence investigation and drafting the registration statement. Underwriters' counsel also
prepares the underwriting documents, files the underwriting terms and arrangements with the
NASD and responds to NASD comments, and qualifies the securities as may be required under
state securities laws (“blue sky” laws).

Independent Accountants: The Company’s independent accountants are responsible for
reviewing the financial statements to be included in the registration statement, and assisting with
other financial data. The accountants are also typically responsible for verifying the accuracy of
financial datain the Prospectus and compliance with SEC accounting rules, dealing with
accounting issues such as revenue recognition and stock-based compensation, and helping to
review the Management’s Discussion & Analysis (“MD&A”") section of the Prospectus. In
addition, the independent accountants also provide a“comfort” |etter to the underwriters
regarding certain financial information contained in the Prospectus.

Additional Experts: Patent, litigation or regulatory counsel and other experts may be
included depending upon circumstances.

Regulators: Regulatory agencies, including the SEC, the NASD, the stock exchange on
which the Company plansto list, and state securities or “blue sky” commissions, will play arole
in reviewing the offering documents. The SEC engages in a substantive review of the disclosure
in the Prospectus, as well as accounting issues. The NASD reviews underwriter compensation
arrangements. The stock exchange will review the Company’s application for listing, including
the Company’s current or proposed compliance with their corporate governance requirements.
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Structuring the Offering

Management and the underwriters must reach early agreement on a number of
substantive and procedural issues concerning the IPO. In addition to the anticipated valuation of
the Company and the size of the offering, they must determine whether stock splits or other
recapitalizations will be required to keep the number of outstanding shares to a manageable size,
whether there will be “directed share” programs allowing certain individuals to purchase shares
in the IPO on a pre-selected basis, whether selling stockholders will be allowed to participate in
the offering, and what the terms of the “lock-up” agreements will be.

Size of the Offering; Valuation: The size of the offering will be determined by the
Company and the underwriters, taking into account the amount of money the Company is
interested in raising, the level of dilution the Company iswilling to accept, the number of shares
necessary to ensure aliquid trading market, and general market conditions. Although valuation
of the Company will be discussed early in the underwriting process, the actual price of the
offering will usually not be set until after the road show has been completed and the underwriters
have a proposed “book” of interested purchasers.

The underwriters generally receive an option to purchase up to an additional 15% of the
number of sharesin theinitial offering. The option typically has an exercise period of up to 30
days after the effective date of the registration statement. This over-allotment option is often
referred to as the “green shoe.”

Directed Share Program:  The underwriters and the Company must also determine
whether the Company wishes to have a directed share program. Under such programs, often
referred to as “friends and family” programs, a portion of the offering, usually not more than 5%
of the shares proposed to be sold, will be reserved by the underwriters for sale directly to certain
investors designated by the Company, such as customers, suppliers or employees.

Participation of Selling Sockholders: The IPO may include not only new shares issued
by the Company, but also shares sold by existing stockholders of the Company. The
underwriters will advise the Company whether market conditions will permit the sale of shares
by existing stockholdersin the IPO. Since investorsin venture-backed companies often have
contractual rights to register their sharesin an | PO, these rights must be reviewed, and may need
to be amended or waived if selling stockholders are not going to be part of the offering.

Lock-Up Agreements: In an |PO, the managing underwriter will typically request that all
stockholders, aswell asall officers and directors, enter into agreements with the underwriters
whereby these persons agree not to sell their shares for a specified period of time after the
effective date of the offering. Asapractical matter, the managing underwriter may permit the
Company to restrict the solicitation of lock-up agreements to stockholders owning a significant
percentage of the outstanding shares, e.g., in excess of 1%. The purpose of these lock-up
agreementsis to allow the development of an orderly trading market in the Company’s securities
by reducing the “overhang” of shares that might be publicly sold but are not included in the
registration statement.

© 2007 Heller Ehrman LLP. Al right reserved. Reprintéfi-with permission for attendees of the 2007 annual meeting
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The standard lock-up period is 180 days after |PO effectiveness. Due to recent changes
to the NASD rules restricting the publication of research reports near alock-up expiration date,
the lock-up agreement may provide that the lock-up period may be extended by a short period of
time (typically about two additional weeks) to alow the publication of such reports.

Due Diligence Process

An examination of the Company’s records is essential in preparing the registration
statement. Counsel for the Company and the underwriters will conduct areview of the
Company’s documents, in close consultation with the Company and the underwriters. The
review is extensive and thorough. To assist in gathering information, counsel will usually send a
questionnaire to the officers, directors and significant stockholders of the Company, and
schedule interviews and meetings with management. The underwriters and their counsel will
visit the Company’s facilities and may interview divisiona heads, as well as corporate partners,
customers, commercial bankers and others having material relationships with the Company. In
addition, the underwriters will conduct a thorough business review of the Company’s records,
financial statements and business practice.

PRE-IPO CORPORATE GOVERNANCE ISSUES

Prior to embarking on an PO, the Company will want to review its corporate governance
policies and procedures and determine whether it should reincorporate in Delaware and whether
it should consider the adoption of one or more anti-takeover devices. The Company will need to
review its Board and committee structure and determine if any additional directors will need to
be recruited to the Board. The Company will need to review the systemsit hasin place for
producing financial statements, with an eye towards the more rigorous public company
requirements. Finally, the Company should review the corporate governance requirements for
listing on the exchange of its choice.

Reincorporation in Delaware

Many companies not aready incorporated in Delaware choose to reincorporate in that state
just prior to an IPO. The Delaware Genera Corporation Law (the “DGCL") isamodern, current
and internationally recognized and copied corporation statute which is updated annually to take
into account new business and court developments. There is awell-developed body of caselaw
interpreting the DGCL, which facilitates certainty in business planning. The Delaware Court of
Chancery is considered by many to be the nation's leading business court, where judges expert in
business law matters deal with businessissuesin an impartial setting. In addition, Delaware
offers an efficient and user-friendly Secretary of State's office permitting, among other things,
prompt certification of filings of corporate documents.

Consider ation of Anti-Takeover Devices

As apublic company, the Company will be more vulnerable to hostile takeovers than it
was as a private company. The Board and management of the Company must decide whether
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the additional risk isworth adopting certain anti-takeover strategies, including one or more of the
following:

* Reincorporation in Delaware, to take advantage of that state's well-devel oped law
on the subject of anti-takeover protections.

e Adoption of a“classified” or “staggered” Board, providing that directors are
elected for 2- or 3-year termsinstead of running for re-election every year; this
provision makes it more difficult to acquire acompany by taking over the Board.

e Elimination of the ability of stockholders to take action by written consent.

e A Shareholder Rights Agreement that provides that in the event of attempted
hostile takeover pre-acquisition stockholders will receive a massive issuance of
new shares; this type of agreement is commonly known as a “poison pill.”

Board and Committee | ndependence

The rules of the SEC and the stock exchanges contain specific requirements with respect
to Board composition and structure. Specifically, the rules require that amajority of the Board
members be independent, that the Board conduct regular executive sessions of the independent
directors, and that the Board establish certain committees composed entirely of independent
directors, including an Audit Committee, a Compensation Committee, and usually a Nominating
Committee aswell. The determinations of which directors may be considered “independent” are
complex and vary by the exchange and also by Committee assignment. In general, a director
may not be considered independent with respect to Board or specified Committee service if he or
she has been recently employed by the Company or its auditors, is or represents a significant
stockholder of the Company, has material transactions with the Company, or isin a control
position with respect to an entity that has a significant business relationship with the Company.
In addition, the rules include separate financial literacy and sophistication requirements for Audit
Committee members. See the Heller Ehrman “Pre-1PO Corporate Governance Checklist” for
more details on Board and Committee independence and composition requirements.

Since many privately-held companies operate with a relatively informal Board structure,
and many do not have amajority of independent directors on their Board, most companies
considering an IPO will have to recruit one or more new directors that meet the regulatory
independence and knowledge requirements. Recruiting new directors can require asignificant
amount of lead time. Although many exchanges allow newly-listed companies a phase-in period
during which full compliance with the rulesis not required, the Company should be in a position
at the time of the IPO to know how it will meet the independence requirements once the phase-in
period is complete. The Company will also need to develop a director compensation policy;
director compensation typically includes an annual cash retainer, chair retainers and meeting
fees, aswell as equity awards.
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Officer Certifications, Financial Reporting and Controls

Once the Company goes public, it will be subject to the periodic and other reporting
requirements of the Exchange Act. The Company's Chief Executive Officer and Chief Financial
Officer will need to make certifications regarding the completeness and accuracy of each
quarterly and annual report. The Company’s senior management will need to make quarterly
evaluations of the Company’s disclosure controls, i.e., the processes that help to ensure that the
Company’s disclosure documents are accurate, timely and complete). In addition, beginning
with its second annual report as a public company, the Company’ s senior management will have
to evaluate annually the effectiveness of the Company’sinternal control over financial reporting,
i.e., theinternal processes that help to ensure the accuracy of the Company’s financia
statements. The Company’s auditors will do a separate annual evaluation and attestation of the
internal controls and management’ s evaluation of them.

Although many privately-held companies have systems in place to provide regular
quarterly and annual reports to investors, the amount of detail included in the reports will
generally have to be increased to meet SEC standards. In addition, the Company will need to
develop aworkable system of disclosure controls and internal controls prior to the IPO.

The requirement to evaluate the Company’sinternal controls was added by Section 404
of the Sarbanes-Oxley Act of 2002, and compliance still being phased in for smaller public
companies. Theinternal control evaluation is a particularly complex and expensive undertaking.
Few privately-held companies have documented and tested their internal controls at alevel
rigorous enough to meet public company standards. Private companies considering an |PO
should be cognizant of the requirement and build in substantial lead time to bring their financia
reporting up to public company standards.

Other Governance | ssues

The rules of the SEC and the individual stock exchange rules require that companies
comply with certain governance standards. The Company should make a decision early in the
process asto which stock exchange it would like to be listed on following the IPO. Most IPO
companies choose to list with the Nasdag Stock Market, either on the Nasdaq Global Market or
the Nasdaqg Capital Market (for smaller capitalization companies). Although the listing
requirements and fees are different for the two Nasdag markets, the corporate governance
standards for listing are the same.

Nasdaq requiresits listed companies adopt a Code of Ethics applicable to all directors,
officers and employees, that covers company policy on honest and ethical conduct (including
rules for restricting or handling conflicts of interest), corporate disclosure, compliance with
applicable laws, and procedures for reporting violations of the Code. The rules also require that
the Audit Committee adopt a policy for the receipt, retention and proper handling of complaints
about financial or auditing matters. The policy must include procedures under which employees
can submit such complaints anonymously. Nasdaq rules also require the Audit Committee (or
another independent committee) regularly review “related party transactions’ between the
Company and itsinsiders.

-10-
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Although not specifically required by the rules, most companies will want to review their MIGHTY OAK CORPORATION
executive compensation arrangements and stock plans prior to alPO. The arrangements must be
fully disclosed in the Prospectus; note that in 2006, the SEC significantly expanded the scope of
executive compensation disclosures. See the Heller Ehrman “Pre-1PO Stock Plan on Form S-1
Memorandum” for more information.

Initial Public Offering

Responsibility Checklist

Asof 2007
= Company: Mighty Oak Corporation
= Underwriters: [Underwriter ()]
= Company Counsel: Heller Ehrman Venture Law Group*
= Underwriters' Counsel [Underwriters’ Counsel]
= Company Accountants: [Company Accountants]
[uc/cc]
Internal
Responsible  Responsibility ~ Done
A. PreFiling Period
1. Select Printer, Banknote Company, Registrar and Transfer Agent CC[PL/AT] o
2. Duediligence checklist CC[PL/AT]
3. D/O and 5% Holder Questionnaires CC[PL/AT]
4. Preparegoing public memoranda
« Going Public (D, 0 & E) CC[AT] =]
«  Public Company Handbook CCI[AT] [m}
« Publicity & Gun Jumping CC[AT] o
+  Pre-IPO Corporate Governance Memo CC[AT] a
«  PreIPO Stock Plan Memo CC[AT] a
5. CorporateActions; Board of Directors
Schedule Board meeting prior to filing to approve COICC [SH] [u}
«  Public Offering resolutions (including power of attorney for S-1 CC[AT] o
signing and establishment of pricing committee)
« Stock Split(__:_ ) colcc [u]
[SHIPL]
*  D/O Indemnification Agreements co/cc o
[AT/PL]
« D/OInsurance co/cc =]
[SHIAT]
+  Delaware reincorporation, If applicable (see Item 27) co/cc
[SH/AT]
* Bracketed initialsindicate suggested internal staffing:
PL = Paralegal
AT = Attorney
SH = Shareholder
©2007 Heller Ehrman LLP. All right reserved. Reprintddwith permission for attendees of the 2007 annual meeting © 2007 Heller Ehrman LLP. All right reserved. Reprinted with permission for attendees of the 2007 annual meeting
of the Association of Corporate Counsel. _This sample memorandum is provided for information purposes and of the Association of Corporate Counsel. This sample memorandum is provided for information purposes and
should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com. should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerchrman.com.
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«  Compensation Committee Charter
+  Audit Committee Charter
+  Nominating Committee Charter
+  Code of Ethics/ Business Conduct
+  Director compensation plans
+  Corporate Governance Guidelines
« Insider Trading Policy
+  Anti-takeover devices

6. Draft Registration Statement

+ Cover pageof S-1
+  Cover page of prospectus

+  Inside cover page of prospectus
+  Prospectus summary

+  Company section

+ Risk Factors

+  Useof Proceeds

+  Dividend Policy

+  Dilution

+  Capitaization
+  Selected Financia Data

+ MD&A

+  Business section
+  Management

+ CD&A
+  Certain Transactions

+  Principa Stockholders
+  SharesEligible for Future Sale

+  Description of Capital Stock
+  Underwriting

Responsible
co/cc
[SHIAT]
co/cc
[SHIAT]
co/cc
[SHIAT]
co/cc
[SH/AT]
co/cc
[SH/AT]
co/cc
[SHIAT]
co/cc
[SHIAT]
COICC [SH]

All

CC[AT]
uw/cc/uc
[AT]
COICC[AT]
COICC[AT]
coicc
[SHIAT]
coicc
[SHIAT]
CcoICCICA
[AT]
coICCIcA
IAT]
CoICCICA
[AT]
COICC[AT]
CcoICCIcA
[SHIAT]
All (CO)
[SHIAT]
All (CC) [AT]
coicc
[AT/PL]
All (CC) [AT]
co/cciuc
[AT/PL]
coicc
[AT/PL]
coicc
[AT/PL]
CCIAT/PL]
CccluwiuC
[AT/PL]

[uc/ccl
Internal
Responsibility ~ Done

a
[m]
[m]
[m]
o
[m]
o
o 7.
[m]
[m]
o
o
a
[m]
o
o
a
[m]
[m]
o
[m]
o
o
[m]
o

8.
o
[m]

9.
a
o

Enjoying the Ride on the Track to Success

+  Legal Matters/Experts/Additional Information

+  Back cover page of prospectus

+  Partll and Exhibits

«  Signature pages

*  Underwriter style compliance

*  Rule430A undertakings, etc.

+  Photographs/Artwork and captions

«  Edgarization of Registration Statement

+  Edgarization of Exhibits

*  Legends for international tranche (if applicable)

Duediligence matters

+  Coordinate getting documents to UC

«  Atticlesreview/Bylawsreview

*  Minutesreview

*  Material contracts review

+  Monitor pre-filing publicity issues, press releases, trade shows

«  Duediligence on business, products, competitors, regulatory
issues

«  Environmental compliance review

+  Consider risk factors
+  Review D/O Questionnaires

* Review qualificationsto do business

* Intellectual Property issues
*  Litigation issues

*  Review Financial Statements and Management audit letters

«  Prepare binders backing up factual statements; industry and
market data; third-party sources

Organize exhibits; compile exhibits and index

+  Confidential treatment request (material contracts)
NASDAQ Listing

*  Reserve Ticker Symbol

«  Listing Application

-3-

Responsible
CC/UCICA

COICCIAT]
COICC[AT]
UW/UC [AT]
COICCIAT]
coiccluw

COICC [AT]
COICC [AT]
UCCCIAT]

uc/coicc
[AT/PL]

colcice
[AT/PL]
cc/uc
[AT/PL]
cciuc
[AT/PL]
cciuc
[AT/PL]

All[AT/PL]

All[AT/PL]

cciuc
[AT/PL]
All[AT/PL]
cciuc
[AT/PL]
cciuc
[AT/PL]
CO[AT/PL]
coicc
[AT/PL]
COICAIUW/U
CIAT/PL]
colcc
[AT/PL]

CC[AT/PL]

CCIAT/PL]

CCIAT/PL]
CCIAT/PL]

[uc/cc]
Internal
Responsibility ~ Done
[u}
o
a
a
o
a
a
o
[u}
a
o
[u}
a
o
o
[m}
a
[u}
a
o
o
a
a
o
o
[u}
o
a
o

©2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
of the Association of Corporate Counsel. _This sample memorandun is provided for information purposes and
should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com.
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[uc/ccl [uc/ccl
Internal Internal
Responsible Responsibility Done Responsible Responsibility Done
+ CUSIP number CC[AT/PL] (=] *  Audit letters updates CA =]
*  MiSstaus CA o
10. Cheap stock CA
17. Comfort Letter UCICA o
+  Prepare spreadsheet and initial analysis COICAICC [m]
[AT/PL] 18. Securityholders
+  Cheap stock arguments COICA/CC [m]
[AT/PL] «  Shareholdersloptionholders lists CCIAT/PL] o
+  Review cheap stock situation, options, loansto officers COICAICC o * Registration Rights Analysis CC[AT/PL] [u}
[AT] +  Overhang Analysis CC[AT/PL] [u}
« Lockup uc/ce o
11. Experts' consent letters [AT/PL]
*  Registration Rights Notice CC[AT/PL] =]
*  Accountant's Consent CA/CC [m] «  Warrantholder Notice CC[AT/PL] a
+  Law Firm Consent COICC [SH] o +  Selling Shareholder documents CC[AT/PL] a
12. Underwriting arrangements 19. Employee Stock Plan Matters; Securities Compliance
+  Proposed list of underwriters uw a *  New public company Stock Plan (increase number, 16b colcc o
+  Fina size of offering? Secondary participation distribution? Over- uw o compliance) [AT/PL]
allotment option? +  Compensation Committee Composition (16b compliance) co/cc o
.U iting Agr and Agr Among U i uciuw [u] [AT/PL]
+  Underwriters' Questionnaire, Cover Letter and Power of Attorney uc a « ESPP(start with IPO) co/cC =]
+  Review underwriting documents UCICC[AT] [m] [AT/PL]
+  Employee resadle memo and meeting coicc a
13. Regulation SK/S-X compliance check for S-1 CCIUCICA o [AT/PL]
+  Review and confirm 701 compliance CC[AT/PL] a
14. NASD Cor por ate Finance correspondence regar ding uc/icc [m]
reasonableness of UW terms 20. Stock | ssuance Matters
« Review application for Nasdag listing ucicc o «  Legend removal application (including NASD listing approval CC[AT/PL] o
letter)
«  Coordinate UW ion requests, and distribution i ucicc o «  Select form of public company Stock Certificate CC[AT/PL] a]
required under 15c2-8 +  Transfer Agent/Registrar CC[AT/PL] o
15. Blue Sky Matters ucicc o 21. Form 8-A Registration Statement CC[AT/PL] a
+  Determine whether underwriters will require Blue Sky uc [m] 22. Anti-Takeover Devices CC[AT/PL] [u}
Memorandum; if yes, proceed with other itemsiin this section
+  Prepare/review blue sky problem memo with Company uc a «  Bylaw and Article Amendments CC[AT/PL] a
+  Preliminary Blue Sky Memorandum uc =) +  Board resolutions CC[AT/PL] a
+  Final Blue Sky Memorandum uc [m]
+  Coordinate blue sky qualifications and discuss potential problems cc o 23. Files1
with UW counsel
+  Obtain EDGAR filing codes for company co/cciuc o
16. Accounting Considerations [u} [AT/PL]
+  SECand NASD transmittal letters (review) cciuC) a]
+  Timing and availability of audited financials CA =) [AT/PL]
+  Check notesto financials against text in S-1 CA =) «  Signature pages co/cC =]
+ Review audit committee activities and minutes CA u} [AT/PL]
+  Review internal accounting controls CA o «  Preparewire transfer for SEC and NASD COICC[AT] o
a4 -5-

©2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
of the Association of Corporate Counsel. _This sample memorandun is provided for information purposes and
should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com.
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Coordinate obtaining signed report/consent from CA

Obtain any other consents

Exhibits

WebCOBRA filing with NASD (within one day of Form S-1)

B. Period Between Filing and Effectiveness (Waiting Period)

1

2.

Pressreleaseon filing

Call SEC

o Identify Staff examiner

«  Send courtesy copies of filing, artwork
Stock Split N , if applicable

+  Shareholder consent
+  File Amended and Restated Articles

Obtain EDGAR filing codes for Section 16 Officersand Directors

Annual Shareholder Meeting (actual timing may be company
specific)

Record Date

Script

Minutes

Proxy Statement and Proxy

Directors

Auditors

Articles (blank check preferred stock)
Bylaws (no actions by written consent)
Stock plan (increase and 16b compliance)
ESPP (start with IPO)

Arrangementsfor Underwriter Syndicate Information Meeting,
Road Show and Institutional Meetings

Syndicate list
Coordinate printing of stock certificates

Coordinate with Nasdaq regarding listing of stock and provisions
of S-1 amendments

Respond to SEC comments (if any)

+ Registration statement amendment
+  Inclusion of additional financials?

Responsible
CC[AT/PL]
All
CC[AT/PL]
COICC[AT]

corcciuc
[SHIAT]

CCIAT]

CCIAT]

CCISHIAT]
CC[SHIAT]

cc
[AT/PL]

CC[SHIAT]
CC[SHIAT]
CC[SHIAT]
CCISHIAT]
CC[SHIAT]
CC[SHIAT]
CCISHIAT]
CC[SHIAT]
CC[SHIAT]
CCISHIAT]

uw

uw
co/cc

CCICo

All [SHIAT]

All [SH/AT]
CA [SHIAT]

[uc/ccl
Internal
Responsibility

oo

o 0O Oooooooooo

oo

11.

12.

13

14,

15,

16.

17.

18

Enjoying the Ride on the Track to Success

*  SEC response |etter
+  Signature pages
+  Additional check and wire transfer required if deal sizeincreases

+ Expert's Consent Letters

*  Amendmentsto NASD
+ Additional exhibits
+  Confidential Treatment Reguest comment response (if any)

Print Preliminary Prospectus (Red Herring)
Prepare Company's S-1 acceler ation request
Prepare UW's acceler ation request

NASD follow up

+  NASD Questionnaire

«  Obtain clearance from NASD Corporate Finance Department
regarding reasonableness of UW terms

+  NASD to notify SEC of fairness of UW arrangements

Confirm legal opinions are prepared for filing with Amendment,

aong with their exhibits

+  Distribution information 15(c)2-8

«  Arrange for other filing detailsincluding cover letters, signatures
of attorneys-in-fact, additional feesif required

*  Underwriter syndicate mailing

*  Underwriter agreement executed

+  Fina NASD mailing

Nasdaq follow up

+  Confirm Nasdaq listing application approved

Pricing meeting
Sign underwriting agreement

Preparefinal prospectus

-

Responsible
CC[SH/AT]
CC[SH/AT]
co/cc
[SH/AT]
CA/CC
[SHIAT]
uc
CC[SH/AT]
CC[SH/AT]
CC[SH/AT]
cc

uw/uc

uc

uc
uc

uc
uc

uw
uwi/co
uc

uc

uw/co
uw/co

uw/co

[uc/cc]
Internal
Responsibility ~ Done
a
a
a
o
o
[u}
[u}
a
a
o
o
o
o
o
o
[u}
m}
u}
o
a

©2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
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19.

20.

25.

2

2

o

~

Prepare closing documents
+  Closing memorandum
«  CEO/Secretary Cer egarding
+ Officers Certificate delivered pursuant to Underwriting
Agreement
+  Certificate of Transfer Agent and Custodian
+  Cross Receipts
+  Opinionof UC
+  Opinionof CC
*  Accountants' letters
Review closing documents prepared by CC
. Update and bring down due diligence
Qualificationsto do businessin other states
Blue sky memorandum, if applicable
. Pressrelease on pricing
Media schedule and tombstone adver tisement
File Form 3 and Schedule 13G/D
Delawar e Reincor por ation (if applicable)

Board Resolutions of California Company approving merger
Incorporate Delaware Company

Prepare Agreement and Plan of Merger

File Amended Certificate to include Preferred Stock

Board Resolutions of Delaware Company

+  Appoint Board

+  Approve Certificate of Incorporation, Bylaws and Amended
Certificate

Approve Stock Certificate and Sell Stock to California corporation
Approve merger

Assume California corporation’s stock option plans.
Approve Indemnification Agreement

Approval of Sole Shareholder of Delaware Company regarding
Amended Certificate and Bylaws

Issue Shares to California Company and 25102(f) compliance
Permit I (25121) for of Del

Amend Permit lication for changein orized

ares

Mail Shareholder Information Statement and NASD Questionnaire
+  Approve merger

+  Amend Stock Option Plan; Adopt ESPP

Obtain Shareholder Consents

Execute Agreement and Plan of Merger

Responsible
CC/UCICA
[PL]
CC[PL]
cclpL]
cclpL]

cclPL]
cclpL]
uc[pL]
CcClsH]
cA

uc

uc

CA

uc
co/ccruw

uw

CCIAT/PL]

CC[AT/PL]
CC[AT/PL]
CC[AT/PL]
CC[AT/PL]
CC[AT/PL]
CC[AT/PL]
CC[AT/PL]

CCAT/PL]
CC[AT/PL]
CC[AT/PL]
CC[AT/PL]
CC[AT/PL]

CCIAT/PL]
CCIAT/PL]
CCAT/PL]

CCIAT/PL]
CC[AT/PL]
CCIAT/PL]
CC[AT/PL]
CCIAT/PL]

[uc/ccl
Internal
Responsibility

=
0O 0 0O O 0O O 0o ooooo ooo D‘g
®

00000 000 00000 OOoOoo oo

Enjoying the Ride on the Track to Success

File Certificate of Merger in Delaware

Execute Indemnification Agreements

Consent to use of namein California

Foreign qudification in Cdifornia

‘Amend foreign qualifications to reflect amendment of company
name (if applicable)

Consider new permit for old 1SO Plan for stock grants after merger

Obtain California Tax Clearance Certificate and Assumption of
Liability

Prepare Annual Franchise Tax Report

C. Post-Effective Period

10.

11,

12

13

14.

of the Assaciation of Corporate Counsel

Prepare 462(b) (if deal sizeincreases after effectiveness)

File 424(b) Prospectus five days after effectiveness (2 daysif Rule
430A isinvoked)

Confirm date, time & place for preclosing/closing
Coordinate method of payment and stock certificate defivery
Blue sky compliance/Supplemental Blue Sky Memo

Closing; Notification of Transfer Agent & Registrar

File Restated Articles (or Certificate) of Incorporation

Insider Trading Memoranda; Public Company Handbook and
Employee Mestings

Deregister over-allotment sharesif option not exer cised
Final underwriter syndicate mailing

Coordinate exchange of stock certificates

Prepare closing volumes

File Form 4'sfor purchases/sales/stock or option grantsin
connection with IPO

File Form S-8 Registration Statement

-9-

Responsible
CC[AT/PL]
CCAT/PL]
CC[AT/PL]
CCIAT/PL]
CC[AT/PL]

CCIAT/PL]
CC[AT/PL]

CCIAT/PL]

co/cc
[AT/PL]
CCIAT/PL]

cciuc

[AT/PL]
CC[AT/PL]
UC[AT/PL]
ccicouc

[AT/PL]
CCIAT/PL]

coicc
[AT/PL]

CCIAT/PL]
UW [AT/PL]
CCIAT/PL]
CCIAT/PL]

CC[AT/PL]

CC[AT/PL]

[uc/cc]
Internal
Responsibility ~ Done
a
[m]
o
a
[m]
[m]
o
o
[u}
a
a
a
o
a
[u}
o
o
o
o
o
a
a

©2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
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ACC's 200

CONFIDENTIAL
MARCH 14, 2004 ‘ 1. Agenda
‘ Time
| < - —_ e me. S
. I Introductions 3:00-3:15 pm
X Il Rules of the road 3:15-3:30 pm
lIl. Key milestones 3:30-4:00 pm
™ Target of May 1 filing
= Timing of accounting-related matters (Audit, Q1 review, 5-1 etc)
® Any potential obstacles?
V. Company overview 4:00-5:00 pm
V. S-1 draft discussion 5:00-6:00 pm
W Preliminary comments
W Areas for further diligence/ refinement
(market size, statistics, others)
® Accounting-related matters
(revenue recognition, cheap stock/stock-based compensation)
PROJECT BROADWAY ® Lawsuit
® Assignment of responsibilities
Organizational meeting
V. Next steps 6:00-6:30 pm
i & Management due diligence sessions
® Availability of due diligence on workspace
# ® Next meeting N _ B
=i
o

TR0 ADWAY

)

. 12 XN
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s

CONFIDENTIAL
o . s

) ) NFIDENTIAL 3. Preliminary offering timeline summary
| 2. Transaction review

I Discussion of the offering -
) S MOT W T o F s S M T W T F s S M T W T F s
A Size 1203 4 5 12 12 3 4.5 6 7
B. Primary and secondary components 6 7 8 910 11 12 345 6 7 8 9 8 9 10 11 12 13 14
C. Stock split 131415 16 17 18 19 1011 12 13 14 15 16 15 16 17 18 19 20 21
D. Distribution considerations 20021 2 23 24 25 2% 17 18 19 20 21 2 23 22 23 24 25 26 27 28
® Institutional / retail allocation 27 28 29 30 31 24 25 26 27 28 29 30 29 30 31

= Domestic / international allocation
®  Syndicate structure
= Directed share program " Frieuds + F:ZM"&I”

s Tw T F s S M T w T F s K —
E. Over-allotment option (15%) "' reen Shoe "' 12 03 4 12 U Underwriters
| F. Use of proceeds 56 7 8 910 1 345 6 7 8 9 cC CompanyCounsel
‘ G. Lock-up (coverage, time period) 12 13 14 15 16 17 18 0 11 12 13 14 15 16 uc Underwriters’ Counsel
H. Listing and proposed stock symbol 1920 21 22 23 24 25 1718 19 20 21 22 23 PWC  PriceWaterhouseCoopers
‘ 1I. Proposed time schedule ; 26 27 28 29 30 2425 2 27 28 29 %
| A. Business and legal due diligence calls 31 Hotidays FOMC Meetings
B. Drafting sessions
‘ C. Management presentation Weekof . Aton ___ ______ Responsibility
D. Financial projections and financial due diligence call Mar 14 .z;‘;’;‘::“::‘;":::::;:‘(;ﬁl:)m :{:
E. Audit completion and accounting due diligence calt ® Begin due diligence - business (customers) and legal All
F.. Targeted 51 filing date Mar 21 :z:?nir::;:vii;sessionsandbuswnessmegmuuemugence ‘:t

G. Commitment committee timing

H. Targeted printing date

I. Timing of internal sales force presentations

J. Roadshow schedule

K. Targeted offering date

L. Holidays/major corporate events/other potential timing conflicts
Financial and accounting issues

A. Completion and review of recent year-end audit
B. Review of past management letters

C. Tax issues/accounting issues

D. Timing of 2004 10K and March 2005 10Q

E. Authorized and outstanding shares

F.  Option plans

G. Comfort letter

® Distribute financial projections
& Begin financial due diligence

Mar 28 ® Continue drafting sessions anc financial due diligence
Apr 04 ® Preliminary Research Analyst due diligence

Apr 18 ® Continue drafting sessions and financial due diligence
Apr 25 ® Audit finalized (Apr 25)

 Accounting due diligence
® Finalize 5-1 (Apr 29)

May 2 ® File §-1 with SEC (May 2)

may 9 & Prepare roadshow presentation

Jun 06 ¥ Receive SEC comments to $-1

Jun 13 ® File Amendment-1

Jun 27 ® Receive SEC comments to Amendment-1
Julo4 B File Amendment-2

= Print Red Herrings and distribute prefiminary prospectus (Jul 6)
B Management/analyst presentations to sales forces (Jul 7-8)
11 ® Commence roadshow (Jul 11)
Jul1g  End roadshow (Jul 21)
W Pricing (Jul 21)

K
All
Al

ILK, Research Analyst

Al

PWC

U, UC, ¢, PWC
Al

Cc, uc

1K, U

ILK, CcC

LK, cC

ILK, €C

ILK, €C

ILK, CC, Printers
LK,

Ik, U

ILk, U

Al

) “ H. Financial projections g
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0L

CONFIDENTIAL

4. Preliminary due diligence topics

Business overview

Corporate history and background

Business description by business/product line

Growth strategy

Core competencies

New products/businesses/ventures/services

Key milestones in the next several years—revenues, number of clients, etc.
Review of key supplier relationships

oM mo N @ >

Industry overview
A. Overview of the market for secure online business collaboration
B. Market opportunity by end market segment (size and growth)*
C. Major trends in the industry/factors influencing growth
i. N e tical qEdeal volum e m——-ol.ime)
. <, vertical CMO\ume)
ifi. Others
D. Key current and potential competitors
1. Major competitors in each market segment
ii.  Discussion of key differentiators—current and long-term
E. Barriers to entry

F. Competitive advantages/weaknesses

Customer information
A. Existing and target customer base
B. Customer contracts*
i.  Recent wins
ii. Renewal/maturity schedule
fii. Summary of key terms
Revenue by customer for top 10 customers*
Revenue by geography*
Largest customers by product*

mme N

Status and trends in customer relationships/opportunity for future growth and
development

G. Brief review of any significant relationships severed or customers lost since
inception

H.  List of other strategic relationships

Enjoying the Ride on the Track to Success

Vi

i,

Vi

CONFIDENTIAL
Shareholder issues/communications
A. Review existing shareholder list (5% owner and insiders)
B. Registration rights of existing shareholders
C. Lock-up period and constituents
Legal issues
Due diligence request from Underwriters’ Counsel
Outstanding claims and litigation
Restrictions or other consents needed to offer shares
Disclosure of confidential agreements/requests for confidential treatment
Existing and proposed employment agreements
Copyright and intellectual property issues
. Timing of Board approvals

T OoMmMmoAn = >

. Sarbanes-Oxley compliance

Publicity policy

Quiet period

Pending newspaper articles or other media interviews
Press releases (filing and other)

Communications with employees

mo N o>

Financial conferences
Prospectus

Prospectus summary

Use of proceeds

Principal and selling shareholders
Risk factors

Financial statement presentation
Recent developments

. Capitalization table

Tommen®»

Selection of printer

1. Use of color, artwork, logos
Miscellaneous

A. Transfer agent and registrar

B. Preparation of roadshow presentation
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Vi,

CONFIDENTIAL
Describe accounting changes
Quarterly financial statements and operating statistics (last three years)
Detailed discussion of historical results
Historical results versus original budget (if avaitable)*
Operating expenses; major elements; economies of scale

T ommo N

Schedule of property and equipment, with cost and accumulated depreciation*
Historical capital expenditures

Aging of receivables and payables
Description of any off-balance sheet liabilities

Breakdown of selling, general, and administrative expense

FrC X &

Review of significant accounting policies (cash vs. accrual, tax vs. book, revenue
recognition policies, etc.)

Discussion with auditors

Discussion of any tax issues

Current ownership structure*

p ooz

Review any related party transactions

Projected financial information*®
A. Detailed projected income statements, balance sheets, and cash flow statements
B. Key assumptions

i, Revenue mix
a) By revenue-model type {transaction-based vs. subscription-based)
b) By channel type (direct sales vs indirect sales vs viral marketing)
c) By client type
d) By product type
e) By region

ii.  Customer/transaction count (revenue drivers)

iii. Pricing

iv. Deferred revenue

v. Net bookings
C. Quarterly income statement projections for Q2, Q3 and Q4 2005 and FY 2006

i.  Fourth and First quarter (2004 and 2005 respectively) results vs. budget

Projected margins by line of business
RE&D and capital expenditure projections
Discussion of factors affecting revenue growth and/or timing

Discussion of any major strategic initiatives

o mmo

5|
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Xl

CONFIDENTIAL

Financing materials
A. Bank credit agreements and any other loan documents
B. Status of any new bank financing negotiations

C. Liens on real and personal property

Legal and regulatory

A. Discussion of pending and past litigation (both against and initiated by ILK)

B. Review regutatory requirements and any recent or potentially significant future
changes

C. Summary of all tax audits, amounts in dispute, if any

D. List and description of trademarks, copyrights, patents, etc.*

E. Review of insurance policies and caverages; identify any material exposures

F. Insurance claims history and outstanding claims

Miscellaneous

A. Description of all significant properties

B. Summary description of all leases—operating and capital, change of control
provisions, etc.

C. Legal review of organizational documents, corporate records, and material
agreements

D. Company press releases

* Indicates document request
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1PO Data Room Index (Draft)

(All amendments and revised versions of the following documents as of the closing of the
offering will continue to be uploaded.)

1 Corporate Records
101 Certificate of Incorporation & Charter Documents
102 By-Laws
1.03 BOD Minutes and written consents
1.04 Committee Charters and Minutes
1.05 SH Minutes and written consent
1.06 Subsidiary Corporate Records
1.07 Form of stock certificates
1.08 Communicationsto SHs
1.09 Pressclippings and releases
1.10 Stock ledger
111 D&O biosand payment arrangements
1.12  Corporate Organization Chart.

1.13  Foreign Qualifications/Juris. Doing Biz or Qualified
1.14 Good Standing Cert(s)

1.15 Financings (Funding Rounds)
1.15 D&O Questionnaires

2 Capitalization
201 CapTable
2.02 ShareholdersList
2.03 Warrants, options/option plans, and rights

2.04 Docsre contingent or other obligations (appraisal rts, etc)

Enjoying the Ride on the Track to Success

2.05

Registration rights schedule

Finances

3.01
3.02
3.03
3.04
3.05
3.06
3.07
3.08
3.09
3.10

311

Audited Financial Statements

Borrowings and Lines of Credit

Bank Accounts

Unaudited Financials

Tax returns filed since inception

Correspondence with Accountants

Other Docs re financing arrangements

Mgmt. letters from auditors re control systems, etc.
All letters from Co's attorneys to auditors
Projections, budgets or biz plans since formation

Accounting & Audit Policies

Material Agreements

4.01
4.02
4.03
4.04
4.05
4.06
4.07
4.08
4.09

4.10

Leases of real property and/or personal property

All Kswith any affiliates

Mat. Kswith suppliers and contractors

Kswith any D, O or SH or any &ffiliate of such persons
Kswith Referral Partners

Material Ks for the purchase or use of any equipment, goods
Form of Company Services Agreements

Schedule of Top Customers

Top Customer Agreements

Material Software License and Maintenance Agreements

2
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411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433

434

Acquisitions

Reserved

Other material Ks with independent contractors

All guarantees

All security agreements

All stock pledges, warrants and option agrmts

UCC Filings

Auditor & Professional Advisor Engagements

Law Firm Retention Agreements

Government Ks

Material consulting or management services Ks
Ksrelating to investments

Ksrelating to consolidated tax filings, refunds
Settlements, waivers with private parties
Confidentiality & Non-Compete Agreements of ee's
All indemnification agreements.

J. venture or partnership agrmts

Significant Ks involving sponsorship/donations

Other Ksnot in ordinary course of business

Mat. Kslist which may be affected by change of control
Info re mat. existing or potential defaults under any Ks
Kslist where company has made or received advance payments
Repurchase agrmnts re to shares owned by ee's

Agrmts relating to material capital expenditures

3
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435  Settlements with Govt Agencies
4.36 Loan agrmnts/docs re loans or advances
437 Ksof Ds, Osor SH relating to Co
438 Ksbetween any Co affiliates
439 Docsre any receivables from/payables to Ds, Os or SHs
4.40 Ks/commitments whose loss might have an adverse impact
441 Ks, orders, judgments, which materially adversely affect company
4.42  Mat. options, proposals, LOIsto sell or purchase services
4.43  Ksinvolving barter, offset, countertrade or similar obligs
4.44  Agrmtin favor of another to enter into any of the above
4.45  summ. of 3" party discussions re the acquis. of add'| servs
4.46  Summ. of ongoing/anticipated plans to out-license products
Employee Materials
5.01 Eestock option plans, and other bonus plans
5.02 Retirement plans and actuarial eval rpts for each plan
5.03 Profit-sharing, savings, 401(k) and ESOP plans
5.04 Cash bonus and incentive compensation plans
5.05 Other eeinsurance benefit plans (e.g. dental/medical)
5.06 Employment, consulting agrmnts

5.06.01 UK Employment Agreements

5.06.02 Consultant Agreements
5.07 6figureD or key ee salary and compensation plans
508 Listofdlee's

5.08.01 Eeorg chart
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5.09
5.10

511

5.08.02 Schedule (name, title, start date, salary, bonus)
List of temps: name, title, start date, salary, agency
All ee nondisc, noncompetition and similar agrmts

Employee handbooks

6 Intellectual Property

6.01
6.02
6.03
6.04
6.05
6.06
6.07
6.08
6.09
6.10
6.11
6.12
6.13
6.14
6.15
6.16
6.17
6.18
6.19

A list of US & foreign patents, trdmrks, & other IP
Summaries of each patent/patent application |Ded above
All patent, trademark, service mark, or other license agrmt
List of all law firmg/attys that have acted as | P counsel

All active joint development, R&D arrangements

Active, mat. transfer, confidentiality, or consulting agrmts
All 1P licenses from/to company except ord. course service agmts
Agrmts where Co pays aroyalty to a 3rd party

All Kssince___rethe acquisition of any biz, tech, IP

Mat. Ksre purchase, use of research, data or equip

IPrights list material to Co's biz which Co does not own
Sched of all consultants working on Co's service/IP

1D where Co hasrec'd a threat of action for IP infringmt

1D all patents which may conflict with Co IP

Copies of thefile histories for issued & pending patents
Rpts/opinions from counsel re Co's owned/licensed patents
Docs of Co's public disclosures of its research or inventions
1D litigation re |P owned or licensed to Co

All corresp and litigation docs re potential |P infringement

-5
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6.20 D where Co has put another on notice of its patent rights
6.21 ID breach by Co or other co.

6.22 Co'spolicieson confi info and Co IP

6.23  ID public disclosures or offers for sale of Co'stech

6.24  All ee agrmts (invention, non-disclosure, non-comp)

6.25 Fundsfrom any propr technology owned or licensed to Co
6.26 K obligg/restrictionsre Co IPincl licenses, escrow

6.27 ID al pending or threatened conflictsinvolving IP
Proceedings and Investigations

7.01 Scheduleof litig, arbitr, & admin proceedings

7.02 Reserved

7.03  Agrmnts/corresp. with counsel re material IP

7.04  Corresp sent to/from counsel re annual audits, re litigation
7.05 Orders/jmts requiring or prohibiting future activities

7.06 Government Investigations

Miscellaneous

8.01 Principal competitorsin each market segment

8.02 ERISA 5500 rpts, actuarial valuations for Co benefit plans
8.03 Compliance policies and programs

8.04 Schedule of Co outside counsel with brief description
8.05 Any Co affirm action plan, together with any related data
8.06 Insurance Schedule/Summary

8.07 All corresp. with Gov't agencies

8.08  Descr of service wrrties/assurncs for past, current sales

-6-
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MEMORANDUM TO ALL

8.09 Analysof Co,itsindustry prep internally or by bankers (PRE-S-1FILING NOTICE REGARDING QUIET PERIOD)
8.10 Most recent lien search on Co material property To: All Employees of COMPANY DRAFT —FOR INTERNAL
! USE ONLY
811 SystemDiagrams From: General Counsel
812 System Security Info Date:
813  Memos/ . Co, outsidk sel re legi . - - i
emos/corresp. prep by Co, outside counsel relegis. Subject: Proposed PO and Restrictions on Company Publicity and Other Communications

8.14  Any other docs or info which are significant to Co’s biz

COMPANY is contemplating an initial public offering (IPO) of its common
stock. It is important that company personnel be aware of restrictions on the dissemination of
information regarding the company during the IPO process. The federal securities laws prohibit
COMPANY from engaging in various publicity efforts concerning COMOPANY during the IPO
process and for a period time following the completion of the IPO. Any violation of these
reguirements could delay or stop our IPO efforts or materially harm the Company.

As a result, it is critica that al employees maintain the confidentiality of
COMPANY PO plans. No employee should discuss our |PO plans or any matters relating to the
company's financial results, financial projections or future business prospects with any person
outside of the company. In addition, all employees must adhere to the following publicity
restrictions:

. All public statements made by anyone regarding the company should be
cleared with me. Such “public statements’ not only include press releases, but aso include
speeches to groups of any kind, interviews, product literature distributed to newspapers,
magazines and trade groups, and announcements of new products and developments within the
company.

. Inquiries from financial analysts, newspapers reporters and others who
may relay information regarding the company and the proposed PO to persons outside of the
company or the public at large should be directed to me.

. Although SEC guidelines enable a company in the IPO process to
continue to issue press release concerning factual business developments and to advertise
products in most cases consistent with past practice, these guidelines are based upon subjective
factors. As result, any changes in the frequency or type of product advertising or genera
publicity activities should be cleared with me.

Please do not hesitate to contact me if you have any questions regarding these
matters.

06[1].1. Memo To All Employees re Quiet Period
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COMPANY-CONFIDENTIAL
Frequently Asked Questions pending a possible |lPO
Q: What exactly isthe Quiet Period?
A: Theterm "Quiet Period" refers to the period leading up to an PO when external

ccommunications about the company and its | PO are restricted by law and SEC
regulations.

Enjoying the Ride on the Track to Success

Q: Dol need towatch what | say and/or writein e-mails?

A: Always! Restrictions on disclosure apply to all verbal and written communications,
including —and in particular —email. Never send an email that you would not want to
see reprinted with your name in The Wall Street Journal.

Q: When doesthe Quiet Period start, and how long doesit last?

A: The Quiet Period runs from the time that a company engages underwritersin the
pursuit of apotential |PO until a Registration Statement is filed with the SEC. After the
Registration Statement is filed, restrictions on external communications continue to
apply, but this second period is referred to as the "Waiting Period". Whenever we speak
of the Quiet Period in conversation or in the press, we may be referring to the Quiet
Period or the Waiting Period.

Q: What am | allowed or not allowed to say or write?

A: During the Quiet Period, no one is permitted to disclose that an IPO is pending, or
that underwriters have been engaged. Y ou cannot discuss the company's future business
prospects ("we're looking to triple volume this year") and if you use any figures about our
business, you need to take care to see that they are accurate ("we've handled over 50,000
transactions"). You are still freeto talk about and sell COMPANY''S services, features,
value proposition, team and track record — for most of us, this means business as usual.

Q: Am | allowed to speak to friends, family and personal contacts about the IPO in
anon-official capacity? What, if any, information can | share? Can | tell my
stockbroker? What about my mom?

A: Simply put, the answer is No. Although it is natural for your partner or spouse to be
aware generally that the company is pursuing an PO, you are prohibited from discussing
the IPO, any details of the company's plans or any future business prospects of
COMPANY with anyone. If mom asks, "How's work?" please tell her "Businessis good.
These potatoes are delicious.”

Q: What do | doif someone callsto ask about the [PO? Or asksme" how isthe
PO going" during a meeting?

A: If aclient or vendor says they heard something about an PO and asks you for more
information, you may respond by saying that, you are sorry, but you are not in a position
to comment on the matter. Tell them you simply cannot talk about it and move on to the
next subject. Itisunlikely anyone would press beyond that.

It also is acceptable to say to someone with whom you have not spoken before about
the company — for example, during a sales pitch or an interview with a candidate —
"COMPANY has been around for 10 years, has had 16 consecutive quarters of revenue
growth, is backed by top venture firms, and, as aprivately held company, is always
considering the possibility and right timing for an IPO, merger or sale." Please do not
comment or provide "your own opinion" beyond that.

Note, during the "Quiet Period" before a registration statement is filed, you should
NOT say, "Sorry we are in the Quiet Period." When you read an article about a
company like Morningstar declining to discuss their business plans, citing the "quiet
period," they really are referring to the "waiting period" -- their registration statement has
been filed and they are waiting for it to become effective. During that period, the fact
that the company is pursuing an IPO is public knowledge. Before thefiling of a
registration statement, COMPANY is not permitted to divulge anything about the IPO.

Finally, remember al inquiries by the press or any officials should be directed to
the General Counsel.

Q: Can | (or must I?) exercise my stock options now?

A: You arefree to purchase shares pursuant to astock option during the IPO registration
process. Note there can be no guarantee the IPO will occur, or, if it does, whether the
stock of the company will be worth more than the price you pay for it at any given time.
Y ou al'so may be restricted from selling your stock into the public market for up to six
months after the closing of an IPO. Y ou are never required to exercise your options.
Purchasing shares is a personal investment decision.
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MEMORANDUM
To: Officers and Directors of Mighty Oak Corporation (the “ Company”)
From: Heller Ehrman Venture Law Group
Date: 2007
Subject: Restrictions on Company Publicity During an Initial Public Offering

In connection with the initial public offering (“1PO") of Common Stock contemplated by
Mighty Oak Corporation (the “Company”), it isimportant that the Company’s officers and
employees, and its Board of Directors, be aware of restrictions on the dissemination of publicity
or information regarding the Company during the offering process.

The IPO process s generally divided into three periods. The first period, known as the
"pre-filing" or "quiet" period, is generally the four to six weeks before the filing with the SEC of
aRegistration Statement (the "Registration Statement") under the Securities Act of 1933 (the
"Securities Act"). The second period, generally referred to as the "waiting" period, covers the
period following the filing of the Registration Statement until the SEC declares the Registration
Statement effective. The third period, referred to as the “ post-effective” or “prospectus delivery”
period, is generally the 25 days following the effective date.

The SEC adopted major reforms to the Securities Act offering rulesin 2005. The new
rules have significantly broadened the ways in which companies are permitted to communicate
to the public during a public offering, depending on their reporting status and their market
capitalization. However, many of these provisions are not applicable to newly public companies
or during an IPO.

In addition to the legal restrictions outlined below, it isimportant to remember that state
and federal anti-fraud laws apply to the Company’s publicity activities at all times. There may
aso be compelling business, investment banking and other non-legal considerations beyond the
scope of this memorandum, which would impact the Company’ s publicity activities during an
IPO.

1 RESTRICTIONS DURING THE QUIET PERIOD

@ Statutory Environment. Itisillegal under the Securities Act to offer to sell any
security unless a Registration Statement has been filed with respect to such security. The SEC
has broadly construed “offer to sell" to include any publicity that has the effect of “conditioning
the public mind or arousing public interest in the company.” Consequently, certain activities or
pieces of publicity (including information on the Company's website, or hyperlinked to it), may
result in aviolation of the Securities Act known as “gun jumping,” even if that activity or piece
of publicity is not expressly phrased in terms of an offer to sell.
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(b)  TheBeginning of the Quiet Period; Bright-Line Exclusion for Certain Pre-

1PO Communications. The “quiet period” begins when a company has definitively decided to

embark on apublic offering. The organizational meeting is often used as the de facto beginning
of the quiet period, but based on facts and circumstances the quiet period could very likely begin
earlier in aparticular offering. Once the Company has begun actively considering an |PO,
therefore, the Company should consult with counsel about its public communications.

Securities Act Rule 163A, adopted as part of the 2005 Securities Act reform noted above,
resolves some of the uncertainty surrounding pre-IPO communications by providing a bright-line
test for certain communications. The Rule stipulates that all communications made more than 30
days before the filing of a Registration Statement will not be considered prohibited “offers’ as
long as the communication is made by or on behalf of the Company, does not reference a
securities offering that is or will be the subject of the Registration Statement, and the Company
takes reasonable steps within its control to prevent further distribution of the information during
the 30 day period immediately before a Registration Statement is filed.

The Company should pay particular attention to the “reasonable steps to prevent further
distribution” requirement, asit can be atrap for the unwary. For example, an interview given to
anewspaper reporter more than 30 days before the filing of the Registration Statement could still
be determined to be a gun-jumping violation if it was published inside the 30-day window.
Because acompany cannot know in advance the exact date on which the Registration Statement
will actually befiled, it cannot know with precision when the 30-day pre-filing quiet period will
begin. Aslong asan |PO isunder active consideration, therefore, the Company should proceed
with caution in giving mediainterviews that may be published in the future.

(©) The Effects of A Gun Jumping Violation. The SEC may seek to cure any
perceived gun-jumping violations by delaying the effectiveness of the Registration Statement
until after a specified “cooling off” period. The length of the cooling-off period depends on the
circumstances, and can be days, weeks, or even months. Thisisrisky for the Company, since the
market window for an offering may close during the SEC-enforced delay. The SEC might
alternatively or additionally require that the offending information be disclosed in the
prospectus, which means the Company and others may be held liable if such statements are
misleading. Other remedies available to the SEC include the exclusion of any underwriter
involved in the violation from the underwriting syndicate conducting the offering, or an
injunction against the Company (and possibly other parties) to preclude further violations.

(d)  Common Scenarios and How to Avoid Gun Jumping. Before the Registration
Statement is filed, anumber of gun jumping problems can be avoided by making sure that

Company personnel are aware of and comply with the following general guidelines:

(6] Contacting Holder s of Registration Rights and Potential Selling
Stockholders. Practical considerations and contractual obligations often require the Company to
contact holders of registration rights or potential selling stockholders before filing a Registration
Statement. The SEC generally views such activities as permissible. However, for purposes of
ensuring compliance with the Securities Act, these activities should only be conducted with the
advice and assistance of Heller Ehrman Venture Law Group.

2-

©2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
of the Association of Corporate Counsel. _This sample memorandun is provided for information purposes and
should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com.
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2 Public Announcements. Securities Act Rule 135 provides that public
notice of a proposed Registration Statement filing will not be deemed an “offer” if states that an
offering will be made only by a prospectus and contains no more than certain limited
information, including the name of the Company (but not the underwriters) and the title, anount
and basic terms of the offered securities. Thereisno legal requirement that a company
contemplating an IPO issue a pre-filing press release, and generally, such press releases are not
done. Many companieswill choose to issue a press rel ease once the Registration Statement has
been filed. However, this press release will also be limited in what it covers, and thereforeis
generally drafted by counsel.

3) Corporate Advertising and General Press Releases. Under long-
standing SEC guidelines, the Company may continue to issue press rel eases and advertisements
regarding factual business and financial developments, product advertisements and stockholder
communications, provided that they arein customary form, consistent with prior practice, do not
contain any projections, forecasts or valuations, and do not suggest by content, timing or
distribution that a selling effort is underway. Mediainterviews, analyst conference calls and
speeches must also comply with these guidelines for communications; as aresult, many
companies refrain from such activities during the quiet period. In order to prevent inadvertent
violations of the quiet period restrictions, all of these forms of communication should be pre-
cleared by Heller Ehrman Venture Law Group.

New Securities Act Rule 169 provides a safe harbor for pre-IPO companies with respect
to regularly-released factual businessinformation. "Factual businessinformation” includes
information about the Company, its business or financial developments, or other aspects of its
business, aswell as advertisements or other information about the Company's products or
services. Theterm "regularly released” is not defined, although SEC commentary indicates that
asimilar communication must have been delivered at least once before the offering. This safe
harbor does not protect forward-looking information (e.g., projections).

To qualify for the Rule 169 safe harbor, the information must be regularly released to
persons receiving the information other than as investors or potential investors, such as
customers and suppliers. The fact that such customers and suppliers might also be potential
investors does not affect the availability of the safe harbor if the conditions are otherwise
satisfied. Since the Ruleisfairly new, thereis some uncertainty over certain modes of
communication.

The safe harbor is nonexclusive, which means that communications that do not fall under
the protection of Rule 169 may nevertheless be permissible under the long-standing SEC
guidelines outlined above.

(4) Other Public Communications. Management should consult with Heller
Ehrman Venture Law Group before planning major ad or promotional campaigns or responding
to any outside inquiries from financial analysts, newspaper reporters or others who may relay
information to the public, and before consenting to any public speaking engagements during the
pre-filing period, to prevent inadvertent violation of the gun-jumping rules.

3
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2. RESTRICTIONS DURING THE WAITING PERIOD

@ Statutory Environment. Oral offersto sell securities may be made once the
Registration Statement has been filed. Written offers may also be made, but any transmitted
prospectus (broadly defined as any prospectus, notice, circular, advertisement, letter or
communication, either written or transmitted by radio or television, which offers any security for
sale or confirms the sale of any security) must meet the requirements of the Securities Act. Any
corporate publicity, press release or advertising during the waiting period, as well as interviews
and speeches, must continue to comply with the quiet period guidelines.

(b) ThePreliminary Prospectus. A form of prospectus filed as part of the
Registration Statement is a prospectus meeting the requirements of the Securities Act, and
therefore may be used during the waiting period. This form of prospectusis caled a“preliminary
prospectus’ or sometimes a“red herring" because of the required legend, printed in red, on the
cover page. The preliminary prospectus for an |PO will generally be printed immediately before
the road show, after the Company has resolved all major comments from the SEC and reached
agreement with the underwriters on the number of shares to be offered and a preliminary offering
pricerange. The preliminary prospectus contains most of the information contained in afinal
prospectus, with the exception of revisions made in response to last-minute SEC comments, |ate-
breaking developments about the Company, certain information relating to and derived from the
price at which the securities will be offered, and the composition of the underwriting syndicate.

(c)  Limited Written Offers. Securities Act Rule 134 provides a safe harbor for
public notices made after the filing of a Registration Statement that are limited to certain
information about the Company and its business and certain information about the offering,
including the names of the underwriters, the securities being offered and the underwriters’
marketing activities (including road shows). Rule 134 notices may also include certain
administrative information, such as how to open accounts or participate in directed share plans.
A pressrelease issued on filing or when the number of shares and proposed price range are
available would fall under this Rule.

(d) Eree-writing Prospectuses. Under new Securities Act Rules 164 and 433, a
company engaged in an |PO may, as long as certain conditions are met, use a"free-writing
prospectus,” basically awritten (or electronic) document that may be considered an offer but that
does not satisfy the requirements for a preliminary prospectus. The free-writing prospectus must
be accompanied by or preceded by a preliminary prospectus meeting certain requirements,
including a price range, unless such a prospectus was previously provided and there has been no
material change since it was provided. The concurrent delivery requirement may be satisfied by
sending the free-writing prospectus electronically, in acommunication that includes an active
hyperlink to the eligible preliminary prospectus. The free writing prospectus must have a
prescribed legend, and there are some restrictions on the use of disclaimers. Although not part of
the registration statement, a free-writing prospectus must nevertheless be filed with the SEC, if it
(i) is prepared by the Company, (ii) is prepared by an underwriter on behalf of the Company and
contains material new information, (iii) is prepared by an underwriter and broadly disseminated
or (iv) containsfinal terms of the offered securities. Generally, the obligation to file the free-
writing prospectus rests with the Company, even if it is prepared by an underwriter, although in

-4
©2007 Heller Ehrman LLP. All right reserved. Reprinted with permission for atiendees of the 2007 annual meeting

of the Association of Corporate Counsel. _This sample memorandun is provided for information purposes and
should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com.
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certain limited circumstances the underwriter must make the filing. The Company must retain
any free-writing prospectus, whether or not it has been filed with the SEC, for three years.

Note that in most cases acompany filing for an IPO will not include a price rangein its
initial filing. Therefore, it islikely that the Company will not be able to use a free-writing
prospectus until later in the offering period, once a preliminary prospectus with a price range has
been filed.

The rules on free-writing prospectuses have implicationsin a number of areas.

1) Electronic Communications. Information constituting an “offer”
included in the Company’ s website or hyperlinked by the Company from its website is
considered a free-writing prospectus. In addition, e-mails, facsimiles and electronic postings on
websites are considered written communications subject to the free-writing prospectus
requirements. Particular care should be taken with respect to any Company-wide e-mail updates
about the IPO, or about related matters after the Company is publicly traded.

Historical information regarding the Company that isidentified as such and isincluded in
aseparate section on the Company’s website does not constitute a free-writing prospectus, unless
such information is expressly incorporated by reference or otherwise included in a prospectus or
identified in connection with a securities offering.

[¢3) Media Communications and General Press Releases. Media
publications are considered free-writing prospectuses, but are subject to special rules. If a
Company insider gives an interview to areporter (including both print and electronic
publications aswell as TV and radio broadcasts), the entire resulting story is a free-writing
prospectus. If apublication includes information that is not contained in documents already on
file, the Company must file the publication within four business days after the Company
becomes aware of it.

(3)  TIelephone Communications. Individual telephone calls are considered
oral communications not subject to the free-writing prospectus rules. "Blast” voice messages,
however, are considered written communications subject to the rules governing free-writing
prospectuses.

(4) Interviews and Speeches. Interviews and speeches by afounder, director
or member of management, if available in electronic form, are considered written
communications and therefore subject to the rules governing free-writing prospectuses.

(5) Liability I ssues. Since afree-writing prospectus does not become part of
the Registration Statement, it is not subject to liability under Section 11 of the Securities Act
(unless the company optsto fileit as part of the Registration Statement). Nevertheless,
companies are subject to liability for statements made in a free-writing prospectus under Section
12(a)(2) of the Securities Act and the other anti-fraud provisions of federal securities laws
(including Rule 10b-5 under the Exchange Act).
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(6 TheRoad Show.

(@) Live Road Shows. Oral offersto sell the Company’s securities may be
made during the waiting period. In fact, it is customary for underwriters and sometimes dealers
to orally solicit indications of interest or offersto buy. In the latter part of the offering period,
certain members of management will accompany the managing underwriters on a“road show,” a
series of informational meetings which members of the selling group or potential investors attend
to listen to presentations from the Company. All marketing efforts should be conducted through
and coordinated with the underwriters, and the Company should promptly refer any inquiries
regarding the purchase of stock to the underwriters.

A road show that originates live and is delivered to alive audience is considered an oral
communication. Such alive road show is not a free-writing prospectus, even if it isalso
transmitted electronically (e.g., by closed-circuit television to overflow audiences, live webcast
or video conference). If the live road show is transmitted electronically, steps must be taken to
ensure that the electronic version of the road show is not accessible after the presentation. Slides
or other visual aides provided or transmitted as part of alive road show may aso be deemed oral
communications, provided steps are taken to make sure such information is available only during
the live presentation. Failure to take these measures may convert the presentation into an
electronic road show, subject to the rules discussed below.

Although oral and certain written offers are permitted during the waiting period, as
discussed above, the anti-fraud provisions of the securities laws always apply. Accordingly, the
Company must avoid making statements during the road show, or at any other time, that contain
any untrue statement of material fact or omit to state a material fact necessary in order to make
the statement, in light of the circumstances under which it was made, not misleading. One of the
best methods for avoiding such statements is to limit the content of such statements to
information contained in the preliminary prospectus.

[¢) Electronic Road Shows. All electronic communications, other than live,
real-time communications to a live audience, are considered written communications. If such
communications purport to sell securities, then they are free-writing prospectuses. "Electronic
road shows,” which do not originate livein rea time to alive audience and are electronically
transmitted, are considered free-writing prospectuses. The Company will not be required to file
an electronic road show presentation as a free-writing prospectus if it makes at least one "bona
fide" version of the road show readily available electronically to any potential investor. A "bona
fide" version is one that includes the same general areas of information regarding the Company,
its management, and the securities being offered as other written or electronic road shows for the
same offering. The bona fide version need not address al the same subjects or provide the same
information as other versions of an electronic road show, and it need not provide an opportunity
for questions and answers or other interaction.

f) Corporate Advertising and Press Releases. The pre-filing guidelines regarding
corporate publicity, press releases and advertising summarized above in continue to apply during
the waiting period. Under the new rules, incorrect use of such materials during the waiting
period islonger be an automatic violation of the Securities Act, but use of such materials must
nevertheless comply with the new free-writing prospectus rules.
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3. RESTRICTIONS DURING THE POST-EFFECTIVE PERIOD

Offersand sales of securities may take place after the effective date of the Registration
Statement, provided that any offer, sale or delivery of the securities during the 25 days following
the effective date must be accompanied or preceded by afinal prospectus. Under Securities Act
Rule 172(hb), this prospectus delivery requirement may be satisfied by timely filing of the final
prospectus with the SEC. Any investor may request a copy of the final prospectus, but it does not
have to be provided before settlement.

4. OTHER CONSIDERATIONS

@ Negotiations with Underwriters. Notwithstanding the broad definition of what
an offer to sell is under the Securities Act, preliminary negotiations or agreements among the
Company and its underwriters do not violate the Securities Act. Accordingly, preliminary
negotiations with the managing underwriters, including the execution of aletter of intent, pose
no practical gun jumping problems. However, the execution of definitive agreements pursuant to
which the Company’s securities are sold and purchased are prohibited until the Registration
Statement is declared effective by the SEC.

(b) Internet Websites. As noted above, information on the Company’ s website or
hyperlinked by the Company from its website may be considered an “offer.” The Company
should review its website well in advance of filing the Registration Statement, to remove
potentially troublesome language and to make sure historical information concerning the
Company is properly identified and segregated. Documents that are hyperlinked to the
Company’s website should also be reviewed, since the linked documents may be deemed to be
“incorporated by reference” into the Company’s website. In particular, the Company should
remove any links to brokers’ research reports on the issuer or itsindustry, or to news stories that
go beyond factually reporting the issuer’s business and financial developments. The Company
should avoid making significant changes to its website (such as adding an investor relations site)
prior to the offering, since such a change might also be perceived as gun jumping. Sincethe
rules concer ning the “ scrubbing” of an issuer’swebsite prior to a public offering are
complex, management should consult with Heller Ehrman Venture Law Group concerning
theinformation currently on the Company’s website.

5. SUMMARY

In order to control the flow of information disseminated during the public offering
process, and avoid potential securities laws violations, it isimportant that management be aware
of and attempt to screen, to the extent practicable, each oral or written communication by the
Company that may be construed as an offer to sell securities or a sale of securities. Heller
Ehrman Venture Law Group suggests that the Company institute the following proceduresin
order to avoid problemsin this area:

* No person, but especially no Company officer, should discuss the proposed public
offering with outsiders either before or after the filing of the Registration
Statement, unless such proposed discussion isfirst cleared with Heller Ehrman
Venture Law Group.

7-
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All public statements made by the Company (including those contained on a
website or made via the Internet generally) from the pre-filing period through the
post-effective period should be cleared with Heller Ehrman Venture Law Group.
Such ‘public statements’ not only include press releases, but also speeches to
groups of any kind, interviews, product literature distributed to newspapers,
magazines and trade groups, announcements of new products and developments
within the Company. In addition, the Company should be cautious about making
changes in the frequency or type of product advertising or general publicity
activities prior to or during the IPO. Heller Ehrman Venture Law Group will
work with the Company to plan the most effective approach in each particular
circumstance.

e Responsesto inquiries from financial analysts, newspapers reports and others
who may relay information regarding the Company and the proposed offering to
persons outside of the Company or the public at large should be deferred until
consultation with Heller Ehrman Venture Law Group.

e Oneor two persons at the Company should be designated as the official
spokespersons to whom all proposed public statements, outside inquiries and
other similar questions should be directed. They should be given an opportunity
to review this memorandum and may want to consult Heller Ehrman Venture Law
Group in the event that they have questions regarding it or situations that may
arise during the public offering process.

This memorandum is only a summary of relevant federal securities laws relating to
publicity involving the Company during theinitial public offering process. Asalways, if you
have questions regarding the material contained in this memorandum, or questions regarding
matters outside the scope of this memorandum, please contact Heller Ehrman Venture Law
Group.
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“These new rules
will significantly
change the
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demand without
SEC review will
be available for
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Securities Act Reform Arrives
SEC Issues Final Rules Adopting Securities Act Reform Measures

Efiective December 2005

On July 18, 2005, the Securities and
Exchange Commission released final
rules for its securities offering reform
iniliative, which the SEC originally
proposed on November 3, 2004 and
unanimously approved in final form on
Junc 29, 2005." These new rules,
estimated to {ake effect in early
December 2005, will signiticantly
change the registered offering process
for all issuers and underwriters.

The new rules are designed to liberalize
permitted communications, rationalize
liability timing and improve offering
procedures for all issuers. In addition,
Tegistration on demand without SEC
Teview will be available for the largest
30 pezcent of public companies. We will
provide you with a detailed analysis of
all of these new rules in a comprehensive
publication in the near future (as we did
when the SEC proposed the new rules)
The purpose of this Client Alert is to
give you the headlines.

In the discussion that follows, you will
find a brief summary of the key
provisions of the final rules relating to:

* regislered offerings generally;

. IPOs;

» shelf registration statements;

* anewly created special category of
very large issuers known as “well-
known seasoned issucrs” (WKSIs); and

* additional reporting requirements
under the Securities Exchange Act
of 1934,

New Rules for All Registered
Offerings

Overhaul of Gun-Jumping
Resltrictions

The new rules significantly relax
restrictions on (1) communications
made before the filing of a registration
statement and (2} written
communications during the period
between a registration statement’s initial
filing and its effectiveness. Under the
old rules, communications prior to filing
were at risk of being treated as
prohibited offers, and written
communications after filing bat prior to
effectiveness were at risk of being
treated as nonconforming prospectuses.
Violations of these restrictions have
historically been referred to as "gun
jumping.”

Under the new rules:

* communications by issuers more than
30 days before filing a registration
statement will not be considered a
prohibited offer, so long as the
communications do not reference a
securities offering and the issuer
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takes reasonable steps to prevent
further distribution of the
communication during the 30-day
pre-filing period;

all issuers will be able to publish
regularly released factual business
information at any time during the
tegistration process and reporting
companies (other than voluntary
filers) will be able to publish regularly
released forward-looking information
while in registration;

* WKSIs will be able to make pre-filing
offers al any time without viclating
gun-jumping restrictions; and
communications about certain
procecural matters after the filing

of a registralion statement will be
expressly permitted, such as the
anlicipated schedule for an offering
o instructions on how to open an
account to purchase securities in the
olfering.

This new 30-day bright-line approach to
gun-jumping questions, taken together
with the other new permissive safe
harbors, will make lifc much easier for
all issuers.

Free Writing Prospectuses

Under the new rules, after the filing of
the registration statement, all issuers
and offering participants {other than
certain ineligible issucrs)’ will be able to
use wrillen or electronic communicalions
as part of the sale process even if the

ns do not satisfy the strict
rules for prospectuses. These
communications are known as *free
writing prospectuses.”

Al free wiiting prospectuses will be
subject o liability under the antifraud
provisions of the federal securilics laws,
including Section 12(a)(2) Liability. Free
wriling prospecluses will not, however,
be subject lo Section 11 liability unless
filed as part of the registration
statement.

Cross-Liability
‘The rules as proposed raised significant
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that may arise where one member of the
deal team uses a free writing prospectus
that the other deal team members did
not use. To address these concerns, the
new rules provide that a member of the
deal team (such as one member of an
underwriting syndicate) will not be
liable under Section 12(a)(2) for a free
writing prospectus used by another deal
team member unless the first deal team
member:

* used or referred to the free writing
prospectus in offering or selling the

securities;

offered or sold securities and

participated in planring for the other

deal team member's use of the free

writing prospectus; or

* is required 1o file the free writing
prospectus (which for underwriters is
limited to free writing prospectuses
that are “broadly disseminated” on
an unrestricted basis).

It remains to be seen whether these
cross-liability rules adequately address
uncertainty over deal team members'
potential liability for free writing
prospectuses they did not use or prepare.

Filing Requirements
The use of free writing prospectuses
requires:

* filing any free writing prospectus
prepared by or on the behalf of the
issuer;

* filing information provided by and

about the issuer and contained in

anyone else’s free writing prospectus;
filing any free writing prospectus that
an underwriter or other third party
broadly disseminates (which does not
include distribution via restricted Web
site or via email o customers,
regardless of the number of customers
receiving the email distribution); and

* retaining copies of cach free writing
prospectus used and not filed for
three yoars.

In other words, issuers will be required
to file {1) any written or electronic
on distril by them that

questions regarding cr ilily issues

2 Number 467 | July 25, 2005
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constitutes an offer outside the statutory
prospectus and (2) similar materials
distributed by other membe:s of the
deal team, subject to one important
exception. The exception provides that
information “prepared by” someonc
other than the issuer mercly “on the
basis of” issuer information need not
e filed.*

This exception is likely Lo give rise to
difficult interpretive issues. It is unclear
how an issuer will distinguish between
its own information and information
prepared on the basis of its information
For example, it remains uncertain
whether a rating agency report will
necessarily be a free writing prospectus
that would be subject to the filing
requirements and the associated Liabilily
provisions,

Finally, because a free wriling
prospectus cannot “conflict with” the
registration statement, we expect that
deal teams will elect to include the
information in a free writing prospectus
in the registration stalement in all
marginal cases. As a result, the contents
of any free writing prospectus will likely
end up in the registration statement and
therefore be subject to Section 11
liability in most cases.

Road Shows

Pre-recorded electronic road shows are
considered free writing prospectuses but
do not have to be filed (2xcept in the
IPO context under cerlain cizcuinstances,
discussed below). In contrast, & real-
lime communication to a live audience,
including a road show prescntation, is
deemed to be an “oral” ccmmunication,
whether via videoconference or
otherwise, and is therefore not a free
writing prospectus and is not required
1o be filed.

Term Sheets

With the introduction of free writing
prospectuses, the new rules permil the
use of term sheets in any securities
offering (not just the Rule 434 term
sheets used principally iz asset-backed
securities offerings). Although al term
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sheets will be considered free writing
prospectuses, only final term sheets will
aeed 1o be filed. An issuer using a term
shect would have 1o file the final term
sheet within Iwo days after the date the
terms became final or two days after the
date of first use, whichever is later,

Underwriters

It remains to be seen whether
underwriters will embrace the use of
free writing prospectuses. We expect
that underwriters will seek to have a
significant voice in the decision to
release any free writing prospectus
during the offering process.

We also expect that underwriters will
apply normal due diligence procedures
to any disclosure contained in a free
writing prospectus, For example,
underwriters will likely want lo satisfy
themselves that the information
conlained in free writing prospectuses is
covered by comfort letters from auditors
and negative assurance letters from
counsel. As a resul, it is unclear the
extent to which free writing
prospectuses will be used in a typical
offering to communicate with potential
investors.

Liability at Point of Sale

Under the new rules, information
conveyed 1o a purchaser only after the
time of the contract of sale will not be
taken into account for purposes of
determining liability for a materially
misleading misstatement or omission
under Section 12(a)(2) or Section
17(a)(2).* Liability under Section 12(a}[2)
or Section 17(a)(2} will thus be assessed
based only upon information conveyed
to inveslors at or hefore the time of an
investment decision.

As a result, it will not be sufficient to
deliver an accurale and complete final
prospectus after pricing but prior to
closing. Deal teams will need to
conclude that prospective purchasers
have received all relevant information
before pricing the oftering and
confirming orders,
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This change in liability timing
introduces one potential use for free
writing prospectuses that may become
commenplace. When material
developments arise between circulation
of the prefiminary prospectas and
pricing, the issuer will need to
communicate the new information to the
market before entering into a contract of
sale for the securities. We would expect
(o 5ce free writing prospectuses used
during tais period in 1POs, in
conjunction with a pre-effective
amendment to the registration
statement, Lo correct o updale the
information previously provided.

For example, if en issucr's earnings
become available during the road show,
a tree writing prospectus could be
circulated to all prospective purchasers
including a copy of the earnings release
ot lhe “recent resulls” paragraph that
will appear in the final prospectus. This
approact would allow a preliminary
prospectus to be updated by distributing
a few changed pages rather than
recireulating a complete new prelininary
prospectus (and, if the distribution
occurred eloctronically, the update could
include a hyperlink to the corresponding
pre-cliective amendment to the
registration stalement]. As a result,
underwriters may begin to collect email
addresses as part of their normal road
show procedures fo facilitate the
eloctronic circulation of free wriling
prospecluses where necessary.

Issuers using incorparation by reference
can salisty their updating obligation
simply by filing « Form 8-K or
submitting a Form 6-K including a press
release relating Lo the material
development. We would expect this
practice to continue for issuers using
Form S-3 or Form F-3,

Incorporation by Reference Into
Form S-1 and Form F-1

The new rules will aliow reporting
companies (other (han voluntary filers)
that are current in their filings under the
Exchange Act to incorporate previously
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filed Exchange Act reports into
registration statements on Form S-1 and
Form F-1. The SEC is accordingly
eliminating Form S-2 and Form F-2
(which were seldom used).

Prospecius Delivery

The new rules no longer require
physical delivery of a final prospectus.
Filing a final prospectus will satisfy the
delivery requirement, which means that
issuers generally will no longer be
Tequired to print final prospectuses.

New Rules for [POs
The new IPO rules provide that issuers:

* may continue to publish factual
business information that is regularly
released 1o persons other than in their
capacity as actual or potential
investors, consistent with past practice
and with the same employees making
the communications (which means
that the CEO cannot suddenly start
making statements that lower-level
employees made previously);

+ cannot use a free writing prospectus
prepared or paid for by the issuer or
any other offering participant unless a
statutory prospectus accompanies or
precedes the free writing prospectus

{which means that free writing

prospectuses cannot be used in an

IPO until the issuer has filed a price

range), although this requirement can

be satisfied via hyperlink in a free
writing prospectus distributed by
email; and

must, in any IPO of cormmon equity or

convertible securities, file a copy of

any pre-recorded electronic road
show used in the marketing process

(live road shows are not covered by

this rule) unless the issuer makes at

least one version of a bona fide
electronic road show readily available

1o an unrestricted audience (for

example, on its Web site).

As a resull, every pre-recorded IPO road
show will have to be either posted to the
issuer's Web site or filed with the SEC.
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We would expect both issuers and
underwriters to ask their counsel (and
perhaps their accountants) o take an
increasingly active role in the review
and preparation of pre-recorded IPO
road show presentations as road shows
become a publicly accessible part of the
liability landscape.

In addition, the new rules supersedc a
series of no-action letters, now
withdraws, that formerly provided the
basis for proceeding with eloctionic
road shows and contained many
restrictions and conditions that will fall
away under the new regulatory regime
For example, there will no longer he
any reason to limit the audicnce of an
electronic road show, to permiit the
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(@lthough the two-year rule remains
in place for shelf registration
statements that are not on Form S-3
or Form F-3);

* restrictions on Rule 415(aj(4) "at-the-
market” offerings will be eliminated
(which means that issuers will be able
to conduct these offerings without
identifying the underwriters in the
registration statement and without
any volume limitation);

* immediate takedowns from shelf

reyistration statements will now be

permitted, eliminating the prior
restriction against shelf takedowns at
the time of effcctiveness;

issuers cligible for a primary offering

on Form $-3 or Form F-3 may use a

prospectus to,

of only live
before an audience, to limit viewers Lo
seeing the road show presentation for a
limited number of times or to prohibit
the printing or copying of the road show.,

New Rules for Sheli
Registrations and Takedowns

The new rules contain a nunibor of
innovations designed to modernize the
shelf registration process far all cligible
issuers. These changes will climinate
previous barriers to Lhe use of shelf
programs and will make shelf
registration significantly more attractive
for all issuers. The shelf rules for WKSIs
are discussed below under "Special
Rules for WKSs.*

‘The shelf changes available to all
issuers include the following
improvements:

» one rule (Rule 430B) now codifics the
information that an issuer may
exclude from its base prospectus in a
shelf registration statement and
include in later filings;

* issuers eligible to use Form $-3 or
Form F-3 may keep a shelf
registration statement in place for
three years and are no longer
required to register only securities
that the issuer intends to offcr within
two years or any given time period
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© make malerial changes to the plan

of distribution described in the

base prospectus; and

identify new selling securit

holders, provided that the securities

they wish to sell were outstanding

when the registration statement

was filed; and

« issuers may make “fundamental
change" disclosures via prospectus
supplement, which will eliminate the
cumbersome post-effective
amendment procedures previously
required for such disclosures.

As & result of these changes, the shelf
registration process will be more
streamlined for all issuers and a number
of procecural obstacles to accessing the
public securities markets will be
climinated,

Special Rules for WKSIs

Some of the niost dramatic changes in
the new rules are available only to
WKSIs, These ate the select issuers that,
in addition to being eligible for a
primary offering on Form $-3 or Form
have cither:

* $700 million of unaffiliated common
quity float (on a worldwide basis); or

* $1.0 billion in aggregate principal
amount of debt securities registered

Latham & Watkins | Client Alert

and issued for cash, not exchange, in
the preceding three years.”

Voluntary filers are excluded from the
definition of WKSI since they are not
stbject Lo the full range of investor
Pprotection regulation.

The special benefits afforded to WKSIs
(which repiesent approximately 30
percent of all listed issuers) include;

automalic shelf registration (although
issuers that qualify as WKSIs based
on their registered debt will be
limited to registrations of non-
convertible debl unless they have an
unaffiliated common equity float of
$75 million or mote); and

the abilily to use free writing
prospectuses at any time (unlike other
issuers, which can use free writing
prospecluses only after filing of =
gistration statement).

T olher words, WKSis will be able to
register securities offerings immediately
without SEC revicw and will be frce at
any time to make offers to sell securities
before filing a registration statement
without regard to previously applicable
Gun-jumping restrictions.

Aulomatic Shelf Registration
The new rules will entitle WKSIs to a
significantly more flexible version of
shelf registration under which:

. Lralion statement will

ve automatically upon
filing (without any SEC review of the
registration statement);

4 WKSI may register an unspecified
amount of securities on its
automatically effective Form S-3 or
Form F-3 registration statement;

less information will be required in
lhe base prospectus (for example, the
base prospectus may omit the plan of
distribution as well as a description of
the securities, other than identifying
the type or clas:
a WKSL may add new classes of
sccurities and eligible majority-owned
subsidiaries after effectiveness; and
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* filing fees will be structured on a pay-
as-you-go basis, where payment will
be required only at the time of cach
shelf takedown.

In other words, WKSIs are being
completely released from the traditional
SEC review process for securities
offerings. FHowever, like all reporting
issuers, WKSIs will continue to be
subject to SEC review of their Exchange
Act filings at least once every three
years. The absence of prior SEC review
in the offering context will be a
particular advantage in structuring
global offerings and should help
eliminate the need to exclude US
olferees from certain transactions.

New Exchange Act Reporting
Requirements

The new rules also require additional
disclosures in Exchange Act reports:

* risk factors will be required as part of
the annuat report on Form 10-K or
Form 20-F {and will need to be
updated in Form 10-Q filings};

* accelerated filers and WKSIs must
disclose in their annual reports on
Form 10-K or Form 20-F if, more than
180 days before the end of the fiscal
year to which the Form 10-K or Form
20-F relates, the SEC staff issued
material comments that remain
unresolved at the time of the filing; and

* voluntary filers under the Exchange
Act musl disclose their status as such
by checking a box on the cover page
of their periodic reports "for
informatioral purposes only,” to
indicate that they may cease to file
Exchange Act reports “at any time
and for any reason without natice.”

Conclusion

The world as we know it will change
dramatically this December. Gun-
jumping issues will be more Limited and
problems that arise will be easier to
address. Free writing prospectuses will
give issuers an unprecedented ability to
communicate with investors during the
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offering process and, where necessary,
will permit offerings to be updated in
real time without recirculation. Road.
shows will likely become publicly
accessible in IPOs, Offerings by WKSs
will not be subject to SEC revicaw.

To some extent, il remains to be scen
whether the underwriting com:nunity
will embrace these new [reedons, not
all of which come without a price. For
example, free writing prospectuses are
subject to liability under Section 12{a)(2)
and Section 17(a)(2), and it is unclear
whether the new rules adequalcly
address cross-liability for rembers of
the deal team who arc not involved with
a free writing prospectus used by
another deal team member. Froe writing
coutd become:
or may be used only in isolated
circumstances.

Taken together, the new rules are
designed to entice issuers back tu the
world of registered offerings by making
the process more user-friendly. On the
other hand, the WorldCoin case gives
underwriters strong causc to prefer Rule
144A offerings (since those offcrings are
subject only to the general antifraud
provisions of the federal sccurilies laws,
and not Section 11, which was the basis
for Jiability in WorldCom). Tt will be
interesting to see which of these two
competing influences will ultimalely
predominate.

In any case, the new rules will provide
the most striking changes for Lhe largest
30 percent of listed issuers thal will
qualify as WKSIs. They will be released
on their own recognizance and will no
longer be subject to advance
supervision by the SEC. We arc looking
forward to an interesting fall and winter
as we all adjust to those imporlant
regulatory changes.

7 Number 467 ! July 25, 2005

ACC's 2007 ANNUAL MEETING

Endnotes
" Relouse No. 33-8541, 34-52056 (July 19, 2005),
availeble at <hitpi//svwwsec.gov/rales/final/
-8591.pdf>. Tor the proposing release, see
Release No. 33-8501, 34-50624 [Nov. 3, 2004},
available at <hitp/wwwsec.gov/ rules/
PUOposed/33-8501 him>. The final rules will
take sifect 120 days after publication in the
Federal Register, which typically occurs
approximately two weeks atter the <
selease date, Based o this time frame, the
effective date wonld be oa or about
December 1, 2005,

3

* The tree wrkting prospectus provisions do not
apply 1o "ineligible issuers, which include
issuers that (1) are a0t current in their
Exehange Act reports (other than enumerated
Torm 8-K ILings); (2) filed for bankruptey
within the last threc years; (3) were, in the
Jast taree years, blank check companies, shell
companies (other than business combination
shells) or penny stock issuers; and (4) fall into
other cnumerated categories.

? Whete the rules requie a froe writing
prospectus to be filed, the free writing
prospectus does not have to be filed as part of
the registration statement, although the filing
must id, e registration statement to
which the [ree writing prospectus relates.

* The new rules provide that Section 11 kability
will continue 1o be measured, consistent with
enrrent practice, bused upon information
provided at the time of effectiveness or when
the information becomes part of the registration
statement,

I wddition to del sceurities, the $1.0 billion
threshold wAll cover any non-convertible
securities other then common equity. Both of
the thresholds for WKS] eligibility will be
measuiced as of & date within a 60-day window
pesiod (similar to the window used for Form
eligibility) o the latest of
the issuer’s most recent (1) fling of a shel
registration statement; [2) amendment to a
shalf tor Section 10(a(3) purposes; or (3) Form
10-K or For (in the last 16 montas the
issuner bas filed nefther a shelf nor a Section
10a){3) shelt amendment.
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MARKET GUIDANCE
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MARKET GUIDANCE

Ten good rules

‘What every public company should know about disclosing

future operating results

very public company must decide

whether and to what extent to give

the marker future operating

results. Because public companies
are not required by any stock exchange or the
Seccurities and Exchange Commission (SEC)
to provide investors with these projections,
this is a subjective decision. Investors and
analyss can be demanding, Their questions
about furure company performance will
begin at the IPO road show and continue on
every quarterly carnings call, and at investor

mectings and conferences in between. Many
companies will sore through the overlapping
webs of safe harbours, case law and liability
provisions, and conclude that carnings
guidance is simply not worth the headache.
Other companics will conclude that the
market needs help in sctting carnings
expectations and will take the guidance
plunge. The decision to give guidance can
spring from a desire to share good news
with investors to help the market reach to 2
higher valuation for the company's stock or
from a desire to correct analysts’ overly
optimistic carnings expectations. Whatever
the - morivari should

i

The 10 rules for public

companies’ guidance

1 Puta small number of people in
charge

2Be consistent

3Donotrely on boilerplate

4 Stickto the script

5Only disclose in publicforums.

Designate a single ora
I

limited number of executive officers to

communicate with analysts and investors
about future plans and prospects. This is
usually confined to the CEO and CFO, or
can include the heads of business divisions.

2 Adopt an appropriate and consistent

guidance policy and follow i. The
most basic decisions are whether to give
guidance on a quarter-by-quareer basis or on
a year-by-year basis, and then how far
forward to project results. Some businesses
are stable and predicrable. For them,
predicting carnings on a quarter-by-quarter
as ¢ be an option. Many energy
companies, for example, have pre-sold most
of their power output many years into the
furure. Conversely, businesses with. lumpy
revenue streams, or that experience
seasonality or weather issues might not fecl
they can make quarterly projections
prudenly.

3 Do not rely on boilerplate. Explain the

understand the legal landscape before going
forward. It is possible to give guidance in a
deliberate and careful way withou
incurring undue liability. It is also possible
to make mistakes that can have real
financial consequences.

The decision whether to give guidance
and how much guidance to give is an
intensely individual one. Each company
should have a policy on guidance that suits
its individual personality, and there is no
one-size-fits-all solution in- this arca.
However, there are some issucs that every
chief executive officer, chief financial
officer and audic committce member
should consider before formulating a
guidance policy.

underlying  forward-
looking statements and disclose the risks that
anticipated results might not be realized. The
cautionary statements should match the
guidance in dynamic, carefully tailored
terms. These disclaimers must temper the
predictions of a rosy future with a balanced
discussion of what could go wrong. The risk
disclosure should also be approps
updated with each publicarion ~ don' just
use the language from prior years.

cely

counsel and stick to the script. The
best guidance and related  cautionary
disclosures are given in a controlled
environment. The most popular forum s the
year-end or quarter-end carnings call, which

4) Have prepared remarks reviewed by

Ef1t is possible to give guidance without
incurring undue liability. It is also possible
to make mistakes that can have real
financial consequences?’

6 a
7Don'tcomment on analyst reports.

8 Watch out for non-Gaap numbers

9 Continually evaluate disclosure
10Be particularly careful when offering
orselling securities

allows a high degree of internal control
Many companies prefer to give guidance
orally on their carings calls and do not
produce a written version of their statements
for the related carnings press release. For a
company exceutive who is comfortable
sticking tightly to a prepared script, this is
perfectly acceptable choice. For others,
putting it down in writing in the carnings
release might be a wise internal control.
Viewed with hindsight, overly optimistic
guidance can result in financial cost to the
company, and its directors and officcrs. Legal
counsel should be part of the quality control
and risk/reward evaluation process. It s not
always true that the investor relations
department  wants  more  projected
information and lawyers want less. In
practice, good guidance can only be achieved
by balancing the bencfits to the company
and the associared risks, and counsel can
assist in this balancing act

Disclose guidance and other material
5) informaion only in public forums.
Thé SECs Regulation FD  prohibits
“selective disclosure” of material non-public

information and must also be taken into
account in discussions about providing
guidance. Regulation FD was enacted, in
part, to eliminate the practice of providing
insight into management’s cxpectations of
future operating results to the select and
privileged few and not to the many.
Regulation FD and subsequent enforcement
actions have effectively climinated the
historical practice of privately walking
analysts' carnings cstimates up or down to
avoid unpleasant surprises at quarter-cnd or
year-end. Guiding analysts about future
carnings is stll permitced under Regulation
FD, as long as the analysts and the general
public learn the same thing at the same time.
Updating or confirming prior guidance is
treated the same way under Regulation FD —
its all fine provided the public gets the
information at the same time as the analysts.

2 IFLR/June 2007
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Those that ignore Regulation FD's
prohibition on sclective disclosure do so at
their peril.

6 Be prepared for questions. There are at
) least three good reasons o anticipate
analysts’ questions about guidance. First,
there are some questions you will want to
answer and, if the answer has not been
scripted, it might not come out with the
appropriate nuance. Sccond, there are some
questions you will not want to answer. It
helps to have worked out in advance which
questions you are preparcd to answer and

which questions meric only a “no comment”™
response. Do not be afraid to say “no
comment” in response to questions or to
deflect uncomfortable questions by restating
your guidance policy. Lastly, Regulation FD
frowns on answering follow-up questions in
private calls or mectings where the public
does not have access, so the carnings call
script will effectively limit what can be talked
about in private meetings in berween
carnings call.

Do not comment on or redistribute
7) analysts” repors, and only review
advance copies of analysts'reports for facrual
errors. If you edit analysts' reports. oo
extensively, they can be deemed your own.

Watch out for non-Gaap numbers. The
8 SECS Regulation G requires public
companics that disclose o release non-Gaap
financial measures to include in that disclosure,

£6Those that ignore
Regulation FD’s
prohibition on
selective disclosure
do so at their peril”?

or releasc a presentarion o, the most directly
comparable Gaap financial measures and a
reconciliation berween those measures and
Gaap. Donte forget Regulation G.

Continually evaluate whether changed
9 circumstances argue for an update of
previous disclosures. Even if your policy is to
comment on guidance only once a year, don't
follow it blindly. Particularly in the context
of sccuritics offerings, sales by insiders and/or
share repurchase programmes, be sure
market expectations are managed to avoid
unpleasant surprises. Circumstances  that
might cause an update can oceur quickly and
atinopportune times, and companics necd to
be able to act quickly in this era of immediare
information flow: All of the main players
should coordinate and communicate so
informed judgments can be made as to what
0 say to the market and when.

10 Be particularly sensitive to these

) rules in the context of an offering
of sccutities, share repurchase programme or
acquisition transaction, or when insiders arc
selling stock. The pendancy of a securitics
offering creates special issues for guidance
givers and involves a range of regulatory
requirements.  In  share  repurchasc
programmes, the key to avoiding lability is
careful forethought o the timing of guidance
and share repurchases. For example, consider
limiting share repurchases to time periods
that closely follow guidance announcements.
The more closcly in time the repurchases
follow the guidance, the less likely thar
intervening events might have undermined
the guidance. And, for companies with
particularly  active  share  repurchasc
programmes, consider delegating decision-
making authority to a third party or to a
corporate officer who is walled off from the
company’ internal financial and operational
projections. Similar sensitivities arise when
insiders are selling shares.

Ultimately, all decisions related to
market guidance should be made in a
deliberate manner and should be the
subject  of careful internal control,

including discussion with counsel. Plan
ahead, seript statements carcfully, and
make sure the critical assumptions
underlying projected results are explained
so investors and analysts can evaluate
projections fairly.

By Kirk Davenport and Steven Stokdyk of
Latham & Watkins LLP

wwwiflrcom
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SAMPLE
PoLicy ON PuBLIC DISCLOSURES OF MATERIAL | NFORMATION

The goal of the (the “Company”) Disclosure Policy isto provide timely
dissemination of Company information, in a consistent and orderly fashion and in accordance
with legal and regulatory requirements. This disclosure policy confirmsin writing our existing
policy.

Many of these policies require careful judgment. Any questions regarding the policy or
itsinterpretation in any particular instance should be directed to our General
Counsel, or our outside legal counsel (“Outside Counsel”).

General Procedures on Public Disclosures of Material Information

All speeches, written statements, presentations and other external communications of
Company information with meaningful financial content, or with content likely to have a
material impact on a stockholder’s perception of the value of the Company (collectively,
“Material Disclosures”) will be coordinated through the Company’ s Chief Financial Officer and
General Counsel. Examples of such communications include, but are not limited to, press
releases on earnings, conference calls with analysts to discuss earnings releases, and
presentations at industry conferences geared to securities analysts and institutional investors.

In general, all communications containing Material Disclosures will be reviewed by the
Company's Chief Financial Officer and the General Counsel and to the extent that any such
Material Disclosure may relate to or affect the Company’s financial statements, the Audit
Committee of the Company’s Board of Directors, prior to their use. Material Disclosures which
are part of SEC filings, or which pertain to potential acquisitions or other non-routine matters,
will aso be reviewed by the General Counsel and the Outside Counsel.

Press Releases and other Written Communications

Designated personnel, as appropriate, will (i) draft the press release or other written
communication, (ii) circulate it for review to the General Counsel, the Chief Financial Officer
and other officers as appropriate, (iii) alert Nasdag, and (iv) disseminate the release through a
national wire service and other distribution channels.

Financial Disclosures that will be part of documents to be filed with the Securities &
Exchange Commission will be prepared by the Finance Department and reviewed by the Chief
Financial Officer, the General Counsel, the Board of Directors (to the extent required by law),
and other officers and the Outside Counsel as appropriate.

The Company shall endeavor to include in its press releases and other documents
containing Disclosures, such as (i) appropriate cautionary statements, (ii) specific time
references such as “ as of (specific time and date rather than indefinite time references such as
‘currently’), we see the following trend...” to minimize the duty to update, and (iii) information
sufficient to answer likely questions to minimize further inquiry.

Enjoying the Ride on the Track to Success

Oral Corporate Communications

The Company’s Chief Executive Officer will designate the primary Company
spokespersons (the “ Spokespersons”) for al Material Disclosures. Others within the Company
or its operating units from time to time may be designated by the Chief Executive Officer to
respond to specific inquiries as necessary or appropriate. It isessential that the Spokespersons as
well as the Outside Counsel continue to be fully apprised of all company developmentsin order
that they bein a position to evaluate and discuss those events that may impact the disclosure
process, e.g. the status of any merger activities, material operational developments, extraordinary
transactions, major management changes, etc. The Spokespersons shall continue to be integrally
involved in scheduling and developing presentations for all meetings and other communications
with analysts, stockholders, and the media, for arranging appropriate interviews with Company
management, and for responding to all inquiries from the public for additional information about
Financial Disclosures.

If the Chief Executive Officer, any Company Spokesperson, any executive officer of the
Company, or any member of the Company’s Board of Directors, inadvertently discloses material
non-public information in any non-public forum, such person shall immediately notify the
General Counsel and the Outside Counsel. The Company will promptly provide public
disclosure of such inadvertently disclosed material information, either via pressrelease, an SEC
filing on Form 8-K,, a public-access conference call or Webcast, or similar method, unless the
Company secures an agreement from the recipient or recipients to hold such information in
confidence.

Policy on Responding to Calls from the Financial Community, Stockholders and the Media

Employees who are not authorized Spokespersons, and members of the Company’s
Board of Directors, should refer all calls from the financial community, stockholders and the
mediato one of the Spokespersons designated above.

Policy on Reviewing Analyst Reports

With regard to responding to financial models or drafts of analysts' research reports or
models, it is the Company’s policy to review for factual content only. The Company may also
comment on assumptions based on incorrect data. A statement will be provided with each
review stating that the Company has reviewed the report or model for factual errors only and this
review does not endorse the analysis, soft information or conclusions in the report. Control of
this process, including the scheduling of analysts' meetings, is centralized through the
Company's Chief Financia Officer.

Policy on Responding to Rumors

It isthe policy of the Company to respond consistently to questions about rumors
regarding the Company or its business with the following statement: “It is our policy not to
comment about rumors or speculation.” The Company may be required to make amore

definitive statement when it is clear that the Company is the source for the rumors which are
causing movement in the trading price of the Company’s shares, if any. This determination shall

2
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be the decision of the Chief Executive Officer, the Chief Financial Officer, the General Counsel
and other officers of the Company as appropriate in consultation with the Outside Counsel.

Policy on Commenting on Analysts' Earnings Estimates

The Company will schedule a conference call with analysts once a quarter to discuss the
Company's earnings results, projected earnings and its analysis of future trends. The conference
call will be preceded by a broadly-disseminated press release, which will include the means of
public access. The call will be accessible (in listen-only mode) by stockholders and others
outside the analyst community via toll-free telephone call, Webcast, or other similar method.
The Company will not make Financial Disclosures, other than in a broadly-disseminated press
release or publicly-accessible analyst call.

Should the Company determine during the quarter that earnings will likely be out of the
range of current analyst estimates (particularly if earnings will likely be below the range), the
Company may consider issuing a broadly disseminated press release, following by agroup call
to analystsin accordance with the procedures outlined above. The Outside Counsel should be
consulted as early as possible when it appears that such circumstances may exist.

Policy on Cor por ate Presentations

The Spokespersons, Chief Executive Officer, and others may, from time to time, give
presentations at industry conferences geared to securities analysts and institutional investors.
Such events may be sponsored by the Company or by third parties.

Any presentations to be given at such conferences should be reviewed in advance by the
Spokespersons, the General Counsel, and if appropriate, by the Outside Counsel. In addition, in
certain situations it may be appropriate to document a series of questions and answers to better
prepare the presenter.

Policy on Forward-L ooking Statements

It is the Company’s policy to provide selective forward-looking information to enable the
investment community to better evaluate the Company and its prospects. The Company will
make statements and respond to inquiries with respect to, for example, significant new product
developments, projected demand or market potential for products or services. Where possible,
Company Spokespersons and the General Counsel (and the Outside Counsel, if necessary) will
review the information ahead of time to verify that such information does not constitute a
Financial Disclosure.

The Company will ensure that such statements are identified as “forward-looking” in
accordance with the guidelines of the Private Securities Litigation Reform Act of 1995, as
amended. Moreover, all statements will be accompanied by (or identify the public availability
and location of) meaningful cautionary statements identifying important factors that could cause
actual results to differ materially from those projected in the statement.

Enjoying the Ride on the Track to Success

Policy on Communications with Board of Directors

The Board of Directors will be kept aware of all material developments and significant
information to be disseminated to the public. Moreover, Board members and other insiders will
be apprised of materia developments which the Company is not ready to announce publicly in
order to avoid premature or selective disclosure or inadvertent insider trading.

Adopted on
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INTEGRATED

CORPORATE RELATIONS

IPO White Paper

The Importance of Beginning a Strategic IR
Partnership Early in the IPO Process

Executive Summary

Embarking on an TPO is one of the most exciting events in a company’s life cycle, and it is also one that typically creates
many questions on how to best proceed. Which are the right set of bankers, should we do a “joint books” or “co-lead”
deal, are we big enough to go public, how should the company be positioned, what financial model should we be
presenting, what metrics do we want to present once we are public, should we provide guidance and how should we do so,
what information can we share with the bankers, is that the same as what we can share with the analysts, and the list goes
on.

Having an experienced IR advisor, with significant capital markets experience and an unbiased perspective, is a critical assct
during the IPO phase. VC’s are often biased based on their equity investments, the vast majority of Board members do
not have experience interacting with investors and making decisions that occur throughout the TPO process, equity
rescarch analysts are no longer able to participate as “partners” the way they once could, and bankers can have conflicting
agendas during the IPO (i.c., showing a higher growth rate may be necessary to make a company attractive o big cnough,
yet it can make it much more difficult for a company to create a solid track record as a public company).

In our experience, many of the most important decisions and evaluation criteria don’t get the attention they deserve during
the IPO process, while companies will spend days and weeks going back and forth on sentences in the S-1 registration
statement that will ultimately make no difference on the success of the company’s IPO or post-IPO petformance. The
bottom line is properly managing expectations, beating and raising guidance, and marketing and positioning the story to
investors and analysts are all areas that IR can have a positive impact on (and they are areas that have a significant impact
on long-term management credibility and valuation). Notably, the cost of engaging an IR advisor during the IPO process
is relatively inconsequential compared to banker, accounting and legal fees, even though there is significant value added.

From start to finish, important arcas strategic IR can assist in during the PO process include:

e Investment banker selection assistance

e Preparation for organizational meeting

e Preparation for analyst teach-in

o Financial model formulation and communication
o Metric and information disclosure

. ion and Q/A

e Infrastructure preparation

e Presentation training

« Digital media

Westport, CT Boston, MA New York, NY Los Angeles, CA

Enjoying the Ride on the Track to Success

One of the most important decisions private companies will make is its selection of underwriters. Your IR advisor
should be able to leverage its buy-side contacts to get up to date opinions on the banking firms being evaluated, and then
drill down to conduct due diligence on the specific research analysts that would most likely cover companies once it
became a public company.

Rescarch analysts are not as active in the IPO process as they once were, but they can still make or break a deal and they
are critical to aftermarket support. As such, it is very important that private companics carcfully evaluate the rescarch
analysts from several perspectives.  First, is the analyst enthusiastic about the story. We find it amazing when we hear
about companies that have selected a given banking firm if they have cither not met or come away with a luke warm feeling
after meeting the rescarch analyst. It is the analyst, not the banker, that performs the sales force teach-in to explain the
story to the institutional sales force; the analyst is the one who creates a model on the company; the rescarch analyst takes
questions from the buyside/salesforce during the roadshow; and it is the rescarch analyst that rolls out coverage post IPO.

We have scen emerging growth IPOs have a difficult time getting done, even with bulge bracket firms, when the senior
analysts were luke warm on the story. We have scen other situations where rescarch analysts have rolled out with “neutral”
or “sell” ratings even though the stock was below the PO price level — which is significant because the buy-side knows
that sell-side analysts are privy to greater levels of information during the IPO due diligence process.

After courting research analysts, developing relationships over time, and having a good sense of which ones truly
understand and appreciate a company’s fundamental position, it is important to work with an IR advisor to conduct
independent checks with the buyside. These will show which sell-side analysts the buyside use as their primary calls in a
given scctor. An analyst may love a company and understand its position, but if no-onc on the buyside respects what the
analyst has to say, it may influence whether to include the firm on the deal (or at a minimum how much cconomics the
firm should receive to participate in the offering).

Afer conducting proper due diligence on all relevant factors in banker sclection (bankers, distribution capabilities, specialty
sales forces, rescarch capabilitics, ctc.), it is important to realize that all banking firms are not going to accept a role in the
IPO just because they have told you all along that they love the company. You will find certain firms that will not “go to
the right” of other firms on the cover of the prospectus, some firms will not take anything less than a book runner role,
others will not take less than co-lead position, some will not provide the top banker or rescarch analyst on deals where they
arc not the lead manager, some will take a co-lead but they need at least 35% cconomics to do so, and some firms will
provide high quality rescarch and aftermarket support for as little as 1% cconomics or even free!

The bottom line is that companies need to keep their options open, start from the far left of the cover and work toward
the right. It is also increasingly common to see 4 or even 5 banks on the cover, even for deals as small as $50 million. A
strategic IR advisor that has participated in many IPOs and knows the banking firms well, can help private companics
evaluate how to best construct the cover and obtain top notch research and after market support for a relatively small
investment.

After the banking team is selected, companics nced to prepare for the organizational meeting, followed shortly
thereafter by the analyst teach-in. The organizational meeting will entail presentations from exccutives in arcas such as
sales, marketing, services, R&D, business development, legal, HR, finance and the CEO.

An independent strategic IR advisor with significant IPO experience should be leveraged to help in preparation for these
very important meetings. The organizational meeting begins to set the tone for how companies will be positioned and this
is the first major event where the quality of management is being evaluated. Related to this, the sales pipeline, forecasting
process and financial model related to revenue, net income, cash flow and growth rates are evaluated in detail, and
significant opinions are formed after these presentations.

One of the important considerations in organizational meetings (and analyst teach ins) is what information will be
i d. Companies should be cons what kind of metrics do competitors frequently disclose, what metrics are
important in running the business, and what metrics might be disclosed on a quarterly basis once public. A strategic IR
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advisor can help the management team make these decisions, which are important during the IPO process and critical
post-1PO.

It is important to keep in mind that investment banking firms are taking underwriting risk during the IPO, and as such,
information will be shared during the IPO process that will not necessarily be disclosed as a public company. There may
be some information that is shared with the bankers that is not shared with the research analysts, and some information
may be shared with both that will never be shared again. A strategic IR advisor is a good independent third party to review
this information before presenting it to bankers and analysts which are evaluating the company and management with
every piece of disclosure.

Further to the high level of scrutiny during these meetings, it is extremely important that companies do not slap together
presentations the day or two before the organizational and analyst meetings. Bankers and analysts still need to participate
in the calls before banking firms are given the green light by their firms to underwrite
an IPO. During our investment banking and rescarch careers, we have walked away from deals during mid-stream when
companies have done a particularly poor job of presenting the company, rigor in sales process, adequate pipeline and
comfort underlying the financial forecast, etc. While walking away from the TPO can be the most visible impact related to
a poor performance by management during this stage of the IPO process, there are other less than optimal outcomes such
as bankers persuading companies to potentially sell the company rather than push forward with an IPO; o, in a tough IPO
environment bankers will push ahead with what they consider the highest quality companies while they will hold back
companies that they do not believe will present as well.

While the organizational meeting can be a much friendlier environment (bankers are still largely in “sell mode”), companies
need to take their level of preparation to the next level when it comes to the analyst teach-in, which comes several wecks
after the organizational meeting. The level of detail and metrics shared related to pipeline management, quarterly
projections, and business drivers is much greater in this meeting. It is the company’s responsibility to both get the research
analysts excited to sell the company’s story to the rest of their firm’s constituencies, in addition to feeling comfortable with
the financial model that they must commit to.

A strategic IR advisor that has significant IPO experience as a banker, rescarch and IR professional is an excellent advisor
during this critical financial model p jon and ication stage. has a once in a lifetime
opportunity to set expectations. It is critical that clearly articulate the details as to what has driven historical
results and what will drive revenue and expenses in the upcoming quarters/years.

A strategic IR advisor can work with management to help ensure that expectations are at the most desirable (and
appropriately conservative) starting level. When presenting a financial model to bankers and analysts, companies often do
not consider the appropriate level of cushion that is needed to raise estimates over time. For example, the “out year” is
often the year off of which valuations are determined, and companies often do not want to discount their expected growth
rate materially off of what they believe is achievable because of the associated valuation impact, bankers telling them they
need to show a certain level of growth to be considered attractive to growth investors, pressure from VCs or simply a lack
of experience in the IPO proce:

This can turn out to be a short-cited decision, however, if companies do not consider that with the exception of the IPO
bubble period, a primary factor that makes stocks perform over the long-term is meeting/beating/raising estimates. When
getting ready to present a quarterly financial model to analysts, a management team should ask themselves if they are ready
to have the “out year” estimate raised a minimum of 4 times and potentially 8 times before the year is completed.

Unless an investor is selling a significant majority of their stock on the TPO, it almost always pays off to go with more
conservative estimates up front (and a lower valuation) because if the company delivers on its financial targets the stock is
much more likely to be higher 12 months down the road if estimates are being raised over the course of the year. To this
point, a company can end up delivering the same revenue and EPS over a 12 month time period, but the ending valuation
can be materially different depending on how the expectations are managed over time.
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When presenting forecasts to analysts duting the pre-IPO phase, there is a significant divergence that we see in terms of
what kind of projections management teams share with bankers and analysts. Some companies show ranges, other show
point numbers — and those who do differ from showing the internal plan, the internal plan with a slight haircut that
management makes investment decisions based off of, or the equivalent of a “Street Plan.” A strategic IR advisor can
work with management on how to best present the financial forecast to give analysts comfort that there are appropriate
degrees of conservatism built into the model and 1 ds how to ly manage fons as a
public company.

In addition to doing a quality job in presenting the financial model, it is equally important that companies follow up with
research analysts to see whete they come out with their finished models. Did the analysts properly model the scasonality of
revenue and expenses, is there a tight range or a wide dispersion in the analyst estimates — which could create different
messages being sent to the market, and did any of the analysts discount the model more than management is comfortable
with — which will impact valuation.

Management and IR must stay on top of analyst estimates before the deal is filed, and even more so after the initial filing as
companies close in on putting a price range on the cover and research analysts conduct their sales force teach-in. In a
worst case scenario, we are aware of a company that delayed their IPO by several months, completed a quarter in the
meantime, did not provide an adequate review of the finished quarter’s results and the related impact on forward estimates.
The outcome was analysts rolling out with higher estimates than management were prepared to guide to in their first
quarter out of the box. This led to a significant decline in the stock price and a hit to management’s credibility.

Once a company has filed their $-1 statement, it is time to turn the attention toward the roadshow and infrastructure
preparation. The strategic IR advisor can play an important role in roadst ion and Q/A ion based
on PO and first hand 1 of what investors are focused on, what questions analysts ask, and
what kind of answers investors are looking to hear.

One of the frequent mistakes that we typically see is companies spending much too much time putting slides together.
Slides are moved around, moved back to the original position, new slides are put in, and then they are taken out. The
process continues for weeks, with less time being spent on what management is actually going to say as they are walking.
through the slides. Even more importantly, how is management going to answer the difficult questions throughout the
presentation. As a result, many companies spend 70-80% of their time “working slides” and only 20-30% of the time
working on their voice over and q/a.

We would advise companies to spend roughly 40% of their time on the slides, 30% on the voice over and 30% of Q/A
prep. A company can have the best slide deck in the world, but if the voice over does not make the story casy to
understand it will be lost on investors. In addition, great slides and a compelling voice over will be equally incffective if
management is not prepared to cffectively answer the laundry list of CEO/CFO questions that will come up. Investors
only have 30 minutes to decide whether they want to participate in the TPO, and they are evaluating everything
management says under a microscope as a result.

While the strategic IR team can help management to prepare for the right things to say, a corporate communications team
is also indispensable in helping management teams from a presentation training perspective. No matter how experienced
or inexperienced management teams are, we have never seen a management team that did not feel as if they benefited from
presentation training. While we recently participated on a pre-IPO panel ourselves, one of the other panclists that was
previously an investment banker and currentdly a CFO of a public company stated that he took presentation training and
would advise that every company do the same.

Another factor that companies should increasingly consider as part of their roadshow preparation is the use of Digital
Media. Descriptions of a product or a customer reference in a prospectus is one thing, but to see a customer on video
sharing their experience with a product and the business benefits that they have generated as a result can be extremely
powerful. Starting a presentation with a high impact, thirty to sixty second overview of a company in digital media can be
engaging and powerful, and a strategic IR advisor can help to focus the message for investors. .

4
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At the same time management is preparing the roadshow, it is important that the IR infrastructure is being put in place to
support the company once it is public, and this is another arca where the strategic IR advisor is involved. From a systems
perspective, the stratcgic IR advisor should have access to essential data services for tracking analyst estimates, obtaining
equity rescarch, competitor transcripts, sharcholder information, and market making information among others.

In addition, the company must ready the TR portion of their web site, with the vast majority of companies deciding to
outsource the management of the IR website to a third party such as Thompson or Shareholder.com. The strategic IR
advisor should have special IPO package rates with vendors such as these, in addition to services such as BusinessWire and
PRNewsWie for press release distribution. The cost for all of these services can range from a couple thousand dollars per
month to over $10,000 per month, and a strategic IR advisor should help a company to minimize these costs while putting
in place a best practices infrastructure.

Other process related areas that need to be determined before the management team hits the road is how phone calls arc
going to screened, who is authorized to speak to Wall Street professionals, will the company go with an all clectronic
investors kit or will physical materials be mailed. In addition, an IR plan should be put in place that determines how many
days should the CEO/CFO be prepared to spend participating in investor conferences and non-deal roadshows, will there
likely be a follow-on transaction or what is the expected activity around the time of the lock up, how will the company
handle requests for company visits, and who will the company target from the sell-side for additional coverage.

Conclusion

The IPO is one of the most exciting cvents in a company’s lifc cycle, and it is an event that must be prepared for properly
in order to serve as a foundation for long-term success. An experienced strategic IR advisor can add value and a unique,
independent perspective throughout the IPO process. It is for these reas
same time they begin to think about banker selection.

ons that wise clients engage an IR advisor at the
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Additional information from ICR
Appendix I: In-house or Outsource

One of the common questions many companies face as they prepare for an IPO is should we have an internal person
focused on IR or should we outsource the function. At ICR, we work with clients as both an outsourced function, as well
as a complement to internal resources. Our total client base is over 190, and approximately 25% of our clients have
internal resources dedicated to investor relations. Most companies that have internal resources dedicated to IR are larger
cap and more mature, but they still benefit from ICR’s capital matkets experience and independent perspective when it
comes to strategic IR messaging and strategy. While we are happy to work with clients in any structure, more than 90% of
our historical IPO client relationships prefer the outsourced model because the cost/value is extremely compelling.

It makes sense for a company to hirc dedicated IR resources during the TPO stage if it anticipates having significant scll-
side coverage and an overall high level of exposure (i, salesforce.com or Google). ‘That said, ICR has IR clicnts that have
expanded research coverage to 15 analysts in the years following an IPO and the outsourced model still works extremely
well.

For a sensible fixed fec, ICR clients gain a tcam of former sell-side and buy-side analysts that have 24/7 availability on all
important IR matters, and our services include all strategic and process related matters. In addition, ICR invests several
hundred thousand dollars cach year in data services to ensure that we are able to provide our clients with all of the tools
necessary o run a top notch IR program. Comparable experience would be impossible to hire internally at such a price,
and that does not consider the cost savings realized as result of ICR’s preferred vendor relationships and investments in
data services.

Appendix IT: ICR’s Technology Team

™M DOLAN, /OLOGY GROUP HEAD, SENIOR N. NG DIRI OR
Tim spent cight years with Deutsche Bank Alex. Brown, where he became a top rated analyst covering the enterprise
software sector (both applications and infrastructure softwarc). Tim’s achievements included being named to the

Institutional Investor (I) All-American Research team, Global IT All-American Research team, #1 rated software analyst
by the Wall Street Journal, and a top 5 analyst by both Reuters and the Greenwich poll.
GARO TOOMAJANIAN, SENIOR VICE PRESIDENT

Garo spent nearly two decades analyzing and working in the technology industry. Garo most recently spent 7 years as a
senior technology rescarch analyst with RBC Capital Markets, where he was recognized as a leading analyst in the clectronic
design space and covered companics in the software and semiconductor sector. Garo also spent over 10 years in sales,
marketing and consulting roles in the electronic design automation (EDA) industry.

STACI STRAUSS MORTENSON, SENIOR VIC

Staci spent 8 years as a portfolio manager/analyst at Camelot Capital, a technology fund with several hundred million
dollars in asscts. At Camelot, Staci was a Partner and invested in a broad range of software, services and Internct
companies. Previously, Staci spent 6 years as a Senior Account Manager at Connors Communications, a PR and marketing
firm specializing in the consumer technology, B2B companies and education markets.
KORI DOHERTY, VICE PRESIDENT
Kori was formerly an Equity Rescarch Associate with First Albany, where she covered the Network Sccurity and Network
Management sectors. Prior to First Albany, Kori spent two years in Investor Relations and Corporate Finance with

American Science and Engineering, a publicly-traded, high tech manufacturing company.

WENDY BURNS, VICE PRESIDENT

Wendy formerly held cquity research positions on the sell-side for six years at RBC Capital Markets, Inc., First Albany
Capital and Janney Montgomery Scott. During this time frame, she covered a range of sectors, including clectronic design
automation, semiconductor IP, telec cations, as well as software,
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Number 558 January 3, 2007

Alert

Latham & Watkins Tax Department

SEC Revises Executive and Director
Compensation Disclosure Rules

On December 22, 2006, the Securities
and Exchange Commission (SEC)
released interim final rules changing
the reporting of stock and option awards
in the Summary Compensation Table
(SCT), Director Compensation Table
(DCT) and Grants of Plan-Based Awards
Table as contained in proxy statements,
annual reports and registration
statements. In addition, the SEC
changed how to report in the Summary
Compensation Table the salary and
bonus which an executive elects to
forgo in favor of receiving non-cash
compensation. These changes will be
effective for 2007 proxy statements and
annual reports, as well as registration

fair value of the stock and option grants
were previously required to be reported
in these columns. This amount is now
required to be disclosed in the Grants of
Plan-Based Awards Table, as described
below.

Because the amounts in the Stock
Awards and Option Awards columns of
the SCT and DCT include the annual
compensation cost for all awards over
their vesting period, the compensation
cost of grants made in years prior to
2006 will now also be included in the
tables.

Forfeited awards are required to
be footnoted, and the amount of

filed for with cost p disclosed
fiscal years ending after December 15, ‘will be deducted from the amount
2006. The changes to the disclosur therwis i in the period

rules are summarized as follows:

Stock Awards and Option
Awards Columns

A company must now report the annual
compensation cost of stock and option
awards over the requisite service period
as described in FAS 123R in the Stock
Awards and Option Awards columns of
the SCT and the DCT. Accordingly these
columns will now correlate to the dollar
amount that a company will recognize
for financial reporting purposes for that
fiscal year. Under the rules released by
the SEC in August, the total aggregate

in which the award is forfeited. This
could result in a negative amount being
disclosed.

In addition, these changes may impact
the determination of who will be a
named executive officer, since such
amounts are included in determining the
three most highly compensated officers
of a company.

Grants of Plan-Based Awards
Table

The Grants of Plan-Based Awards Table
has been revised to add a new column

Latham & Watkins operates as a limited liability partnership worldwide with an affiiate in the United Kingdom
and Italy, where the practice is conducted through an affiliated multinational partnership. © Copyright 2007

Latham & Watkins. All Rights Reserved.
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Latham & Watkins | Client Alert

(column (1)) disclosing the grant date
fair value of each individual equity
award, as computed under FAS 123R.
This is the amount that was formerly
required to be reported in the Stock
Awards and Option Awards columns

of the SCT and DCT. It should be
noted that the fair value of each grant
is required to be reported and not the
aggregate of all grants, which was how
such amounts were to be previously
disclosed in the SCT and DCT.

In addition, if any option or stock
appreciation right is repriced or
otherwise materially modified during
the last completed fiscal year, then the
incremental fair value, computed as of
the repricing or modification date in
accordance with FAS 123R must also be
disclosed in the Grants of Plan-Based
Awards Table.

The DCT was also revised to require
similar footnote disclosure of the fair
value of each equity award grant,

as well as incremental fair value of
any repriced or otherwise materially
modified option or stock appreciation
right in the prior fiscal year.

2 Number 558 | January 3, 2007

Reporting of Salary and
Bonus Received in the form
of Non-Cash Compensation

The SEC also revised the instructions
to the Salary and Bonus columns of the
SCT regarding the disclosure of salary or
bonus forgone at the election of a named
executive officer in favor of receiving
stock, equity-based or other form of non-
cash compensation. Under the revised
instruction, the forgone amount is
reported in the Salary or Bonus column,
as applicable, with a footnote disclosing
the non-cash compensation received and
referencing the Grants of Plan-Based
Awards Table, where such stock, option
or non-equity incentive plan award
elected is reported.

The SEC's release describing these
amendments can be found at http://
‘www.sec.gov/rules/final/2006/33-8765.
pdf
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Latham & Watkins | Client Alert

Client Alert is published by Latham & Watkins as a news reporting service to clients
and other friends. The information contained in this publication should not be construed
as legal advice. Should further analysis or explanation of the subject matter be required,
please contact the attorneys listed below o the attorney whom you normally consult

A complete list of our Client Alerts can be found on our Web site at www.lw.com.

If you wish to update your contact details or customize the information you receive from
Latham & Watkins, please visit www.lw.com/resource/globalcontacts to subscribe to our

global client mailings program

If you have any questions about this Client Alert, please contact Robin L. Struve in
our Chicago office, Joseph M. Yaffe in our Silicon Valley office or any of the following
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CLIENT UPDATE

August 23, 2006

SEC Adopts New Rules on Ct Di:

On July 26, the SEC adopted rules that will significantly expand the current requirements for
disclosure by public companies of executive and director compensation. This Client Update provides a
brief summary of the new rules.

Although the rules as adopted were substantially similar to the rules proposed in January, there
were some important changes. In particular, the new rules will require significant disclosure about stock
option grant practices.

The new rules will generally be effective for annual reports and annual meeting proxy statements
filed for fiscal years ending on or after December 15, 2006, and Securities Act registration statements that
require compensation information filed on or after December 15, 2006. The changes to the Form 8-K
rules will be effective in October 2006, 60 days after publication of the rules in the Federal Register
(which as of this writing has not yet occurred).

Although the annual report and proxy statement rules will continue to require three years'

for desi officers, companies will not be required to restate prior year's
compensation information to comply with the new rules. As a result of special transition rules, in the first
year of compliance with the new rules, each company will be required to provide information only for the
most recent fiscal year. In the second year of compliance, the company will be required to provide
information for the two most recent fiscal years. i with the third I year and i
thereafter, the company will be required to provide three years' information.

This Update consists of
* an Executive Summary, which list the issues and action items arising under the new rules
that Board, Compensation Committees and senior management should focus on
immediately;
« aDetailed Summary of the new rules; and

« an Appendix with forms of the new compensation disclosure tables that will be required in
annual reports, proxy statements and other SEC filings.
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GENERAL COUNSEL

CONFIDENTIAL
DATE

To the Holders of
Registration Rights of
COMPANY

RE: COMPANY - Notice of Registration Rights

Dear Sir or Madam:

COMPANY (the “Company”) is considering an underwritten initial public
offering (the “ Proposed Offering”) of its Common Stock (the “Common Stock™) which
would involve the registration of a certain number of shares of Common Stock with the
Securities and Exchange Commission (the “SEC”). On June 30, 2005, the Company filed
aRegistration Statement on Form S-1 (the “ Registration Statement”) with the SEC in
connection with the Proposed Offering. UNDERWRITER are acting as representatives
(the "Representatives') of the underwriters (the "Underwriters") of the Proposed
Offering. Neither the size nor the structure of the Proposed Offering has been finalized
and the Company reserves the right to change the same and to terminate the Proposed
Offering at any time.

Under the Registration Rights Agreement among the Company and certain
holders of the Company’s Series 1 Preferred Stock that are parties thereto dated as of
June 9, 2004 (the “Rights Agreement”), you have the right to have your shares of
Common Stock which would be issuable upon conversion of Series 1 Preferred Stock at
the time of the Proposed Offering (“ Registrable Securities’), included in the Registration
Statement and Proposed Offering, subject to pro rata cutbacks by the Underwriters.
Some of the shares to be sold in the Proposed Offering may be allocated to you and the
shareholders who desire to register and sell their shares (the " Selling Shareholders”).
Time constraints require that you indicate now the maximum number of Registrable
Securities you are requesting to be registered and offered for sale. Inthe event thereisa
limitation placed by the Company's underwriters on the number of sharesthat Selling
Shareholders can sell, the Company will be required to allocate the available number of
shares among the Selling Shareholders on a pro rata basis according to each Selling
Shareholder's proportion of the total number of Registrable Securities requested to be
registered by the Selling Shareholders. The Representatives of the Underwriters have the
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right pursuant to the Rights Agreement executed by you to exclude any or all shares of
the Selling Shareholders from the Proposed Offering if and to the extent they are of the
opinion that including such shares would adversely affect the marketing of the sharesto
be sold by the Company in the Proposed Offering.

The purpose of this etter isto (i) notify you of the Company’s intent to register
shares of its Common Stock, (ii) determine whether you wish to participate in the
Proposed Offering, and (iii) in the event you do not wish to participate in the Proposed
Offering, request that you provide the Company with awritten waiver to that effect.
Please be aware that the market for public offeringsis highly volatile and there can be no
assurance that the Proposed Offering will proceed on schedule or will be successfully
completed.

Whether or not the Proposed Offering occurs as planned depends upon a number
of factors, including market conditions at the time the SEC has completed its review of
the Registration Statement. A final decision on whether to proceed with the Proposed
Offering will be made by the Company and the Representatives of the Underwriters at
that time. Please note that it is very important that there be no pre-offering publicity that
might cause the SEC to raise questions with respect to the marketing of the Proposed
Offering. ACCORDINGLY, YOU ARE ADVISED TO EXERCISE DISCRETION
IN DISCUSSING THE SUBJECT MATTER OF THISLETTER WITH ANY
PERSON. THE PROPOSED OFFERING COULD BE INDEFINITELY
DELAYED OR EVEN TERMINATED ASA RESULT OF ANY DISCLOSURE
OF INFORMATION THAT YOU CURRENTLY POSSESS REGARDING THE
COMPANY THAT HASNOT OTHERWISE BEEN PUBLICLY DISCLOSED.
PLEASE KEEP CONFIDENTIAL ALL INFORMATION RELATING TO THE
PROPOSED OFFERING, AND PLEASE LIMIT YOUR DISCUSSIONSTO
YOUR FINANCIAL AND LEGAL ADVISORSAND IMMEDIATE FAMILY, IF
NECESSARY.

In deciding whether to include your shares in the Proposed Offering, you should
consider, in addition to the opportunity for liquidity, other factors such as: the potential
of the Company’s Common Stock either to decline or appreciate in vauein the future,
the customary underwriting discounts and commissions (typically 7%) of the price at
which such shares are sold to the Underwriters, as well as any applicable stock transfer
costs. Please note that the Proposed Offering price per share will be determined by
negotiations among the Pricing Committee of the Board of Directors and the
Representatives. NO PRICE RANGE WITH RESPECT TO THE COMMON
STOCK HASBEEN NOR ISEXPECTED TO BE ANNOUNCED PRIOR TO THE
DEADLINE FOR SUBMITTING THE ENCLOSED ELECTION NOTICE.

Each Selling Shareholder will be required to execute (through a duly authorized
attorney-in-fact) an Underwriting Agreement which will govern the sale of sharesto the
Underwriters and certain other related documents. Each Selling Shareholder shall further
be required to execute a Power of Attorney appointing certain of the Company's officers
astheir attorneys-in-fact (“ Attorneys-in-Fact") for purposes of executing the
Underwriting Agreement and related documents and taking certain other actions on their
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behalf in connection with the Proposed Offering. The Attorneys-in-Fact shall also enter
into a custody agreement on behalf of the Selling Shareholders with atransfer agent,
pursuant to which such transfer agent will act as custodian of the certificates representing
the shares of Common Stock each Selling Shareholder will be selling in the Proposed
Offering. In addition, as a condition to your participation in the Proposed Offering, you
will be required to execute the form of Lock-Up Agreement in the form previously
delivered to you with respect to the Company shares that you own and do not sell in the
Proposed Offering.

To enable the Company to determine which shareholders would like to participate
in the Proposed Offering as described above, we have enclosed for execution and return
an Election Notice of Participation or Waiver attached as Exhibit A (the “Election
Notice").

Please complete and return the Election Notice as soon as possible if you wish
to participatein the Proposed Offering, but in no case later than August 12, 2005.
Pleasereturn the Election Notice whether or not you wish to participatein the
Proposed Offering. |IF YOUR COMPLETED ELECTION NOTICE ISNOT
RECEIVED BY AUGUST 12, 2005, YOU MAY NOT BE ABLE TO
PARTICIPATE IN THE PROPOSED OFFERING.

Please return the Election Notice via overnight courier to our counsel, ISSUER
COUNSEL, at the following address:

ISSUER COUNSEL'S
NAME &
ADDRESS

A pre-paid Federal Express envelope is enclosed for your convenience.
Thank you in advance for your assistance. To facilitate the Proposed Offering,
we would appreciate your response as soon as possible, but in any event by Friday.

August 12, 2005. If you have any questions or comments, please do not hesitate to call
me at the Company at, or ISSUER COUNSEL’' SNAME & NUMBER

Sincerely,

40 of 159



ACC's 2007 ANNUAL MEETING

EXHIBIT A

ELECTION NOTICE OF PARTICIPATION OR WAIVER

O The undersigned hereby elects to have shares of Common Stock
registered under the Registration Statement and included in the proposed public
offering (the “ Proposed Offering”) of Common Stock of COMPANY (the
“Company”) pursuant to the terms of the Registration Rights Agreement among
the Company and certain holders of the Company’s Series 1 Preferred Stock that
are parties thereto dated as of June 9, 2004 (the “ Rights Agreement”). |
acknowledge that this number of shares may be reduced in whole or in part
subject to theterms of the Rights Agreement. | also acknowledge that any
shares sold by the undersigned as part of the Proposed Offering will be sold
through the underwritersfor the Proposed Offering on the same terms and
conditions as shares sold by the Company and other selling shareholders.

u] The undersigned hereby elects not to exercise its registration rights under Section

4 of the Rights Agreement in connection with the Proposed Offering and hereby
waives itsright to participate in the Proposed Offering.

HOLDER:

By:
Name:

Title:
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LOCK-UP AGREEMENT

. 200_

UNDERWRITER

As Representatives of

the several Underwriterslisted in
Schedule | to the Underwriting
Agreement referred to below

c/o UNDERWRITER
UNDERWRITER' SADDRESS

Re: COMPANY - Initial Public Offering
Ladies and Gentlemen:

The undersigned understands that you, as Representatives of the several Underwriters, propose to
enter into an Underwriting Agreement (the “Underwriting Agreement”) with COMPANY, a STATE
corporation (the “Company”), providing for the initial public offering (the “Initial Public Offering”) by
the several Underwriters named in Schedule | to the Underwriting Agreement (the “Underwriters”), of
common stock, $0.01 per share par value, of the Company (the “Securities’). Capitalized terms used
herein and not otherwise defined shall have the meanings set forth in the Underwriting Agreement.

In consideration of the Underwriters' agreement to purchase and make the Initial Public Offering
of the Securities, and for other good and valuable consideration receipt of which is hereby acknowledged,
the undersigned hereby agrees that, without the prior written consent of UNDERWRITER on behalf of
the Underwriters, the undersigned will not, during the period beginning on the date of the preliminary
prospectus printed in connection with the marketing of the Securities (the “Preliminary Prospectus’) and
ending 180 days after the date of the final prospectus (the “Public Offering Date”) relating to the Initial
Public Offering (the “Prospectus”), (1) offer, pledge, announce the intention to sell, sell, contract to sell,
sell any option or contract to purchase, purchase any option or contract to sell, grant any option, right or
warrant to purchase, or otherwise transfer or dispose of, directly or indirectly, any shares of Common
Stock, $0.01 per share par value, of the Company (the “Common Stock”) or any securities convertible
into or exercisable or exchangeable for Common Stock (including without limitation, Common Stock
which may be deemed to be beneficially owned by the undersigned in accordance with the rules and
regulations of the Securities and Exchange Commission and securities which may be issued upon exercise
of a stock option or warrant) or (2) enter into any swap or other agreement that transfers, in whole or in
part, any of the economic consequences of ownership of the Common Stock, whether any such
transaction described in clause (1) or (2) above is to be settled by delivery of Common Stock or such
other securities, in cash or otherwise. In addition, the undersigned agrees that, without the prior written
consent of UNDERWRITER on behalf of the Underwriters, the undersigned will not, during the period
ending 180 days after the date of the Prospectus, make any demand for or exercise any right with respect
to, the registration of any shares of Common Stock or any security convertible into or exercisable or
exchangeable for Common Stock.

Notwithstanding the foregoing, if (1) during the last 17 days of the 180-day restricted period, the
Company issues an earnings release or material news or a material event relating to the Company occurs;

NY\1024452.4

41 of 159



ACC's 2007 ANNUAL MEETING

or (2) prior to the expiration of the 180-day restricted period, the Company announces that it will release
earnings results during the 16-day period beginning on the last day of the 180-day period, the restrictions
imposed by this Letter Agreement shall continue to apply until the expiration of the 18-day period
beginning on the issuance of the earnings release or the occurrence of the material news or material event.

The foregoing restrictions shall not apply to any transfer of Securities (a) to any underwritersin
the Initial Public Offering pursuant to the underwriting agreement for the Initial Public Offering; (b) asa
bona fide gift or gifts; () to any trust for the sole benefit of the undersigned or the undersigned's family;
(d) by will or intestacy to the undersigned's legal representative, heir or legatee; (€) if the undersigned isa
partnership, corporation, limited liability company or similar entity, (1) to another partnership,
corporation, limited liability company or similar entity if the transferee and the undersigned are affiliates
or (2) as adistribution to partners , stockholders or members of the undersigned; or (f) acquired in the
public market on or after the date of the final prospectus filed by the Company with the Securities and
Exchange Commission in connection with the Initial Public Offering, provided that, in the case of any
transfer pursuant to clauses (b) through (f), (1) each donee, transferee or distributee shall execute and
deliver to each UNDERWRITER a duplicate form of this letter; (2) no filing by any party under the
Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, is required in
connection with any such donation, transfer or distribution (other than a filing on a Form 5 made after the
expiration of the lock-up period in connection with a donation or transfer pursuant to clauses (b) through
(e)); and (3) no transfer includes a disposition for value.

The restrictions herein will commence on the later of (x) the date of this Letter Agreement and (y)
the date of the Preliminary Prospectus. This Letter Agreement shall lapse and become null and void if the
Public Offering Date shall not have occurred on or before (or earlier if the Company
or Underwriters terminate the Initial Public Offering by written notice to the other).

In furtherance of the foregoing, the Company, and any duly appointed transfer agent for the
registration or transfer of the securities described herein, are hereby authorized to decline to make any
transfer of securities if such transfer would constitute a violation or breach of this Letter Agreement.

The undersigned hereby represents and warrants that the undersigned has full power and authority
to enter into this Letter Agreement. All authority herein conferred or agreed to be conferred and any
obligations of the undersigned shall be binding upon the successors, assigns, heirs or personal
representatives of the undersigned.

The undersigned understands that the Underwriters are entering into the Underwriting Agreement
and proceeding with the Initial Public Offering in reliance upon this Letter Agreement.

This Letter Agreement shall be governed by and construed in accordance with the laws of the
State of STATE, without regard to the conflict of laws principles thereof.

Very truly yours,

Name:
Address:
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MEMORANDUM
COMPANY
DIRECTORS, OFFICERSAND CERTAIN STOCKHOLDERS QUESTIONNAIRE
TO: Directors, Officersand Certain Stockholders of COMPANY

FROM: ISSUER COUNSEL
DATE:

WHAT ISTHIS?

. Enclosed please find one copy of a“Directors, Officers and Certain Stockholders Questionnaire”
(the “Questionnaire”) relating to the proposed public offering of COMPANY  (the “Company”).

HOW DO | READ THIS?

. Certain terms used herein are italicized, and definitions of such italicized terms are provided in
Annex A to the Questionnaire. References in the Questionnaire to the Company’s “Current
Fiscal Year" are to the Company's fiscal year ending December 31, 200_. Reference to the
Company's “Last Fiscal Year" are to the Company’s fiscal year ended December 31, 200_.
Parenthetical references to “Items” used in the Questionnaire refer to items of Regulation S-K
promulgated under the Securities Act of 1933, as amended.

WHY ISTHISNECESSARY?

. The following information is requested from you in connection with the preparation of a
Registration Statement (the “Registration Statement”) to be filed with the Securities and
Exchange Commission (the “SEC") regarding the proposed public offering. The information
requested in the Questionnaire is for your protection and that of the Company. The information
supplied in response to the Questionnaire will be used to assure that the information included in
the Registration Statement will be correct. Accordingly, great care should be exercised in
completing the Questionnaire.

WHY AM | SIGNING THE QUESTIONNAIRE?

. Your signature at the end of the Questionnaire will constitute:
i) your consent to the Company’s use of the information in the Registration Statement;

(i) your acknc 1t that material mi 1ts or the omission of material factsin the
Registration Statement may give rise to civil and crimina liabilities to the Company,
each officer and director of the Company signing the Registration Statement and other
persons associated with the Registration Statement;

(iii)  your agreement to notify the Company of any misstatement of a material fact in the
Registration Statement, or any amendment thereto, and of the omission of any material
facts necessary to make the statements contained therein not misleading, as soon as
practicable after a copy of the Registration Statement or any such amendment has been
provided to you and prior to the completion of the Company’s proposed public offering;
and

(iv) your confirmation that the following statements are correct, to the best of your knowledge
and belief.
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WHO MUST SIGN THE QUESTIONNAIRE?

All directors, officers and stockholders that hold more than a 5% interest of the Company must
complete and sign the Questionnaire. Please note that, in the event you qualify under more than
one of the foregoing (e.g. you are an officer and a 5% stockholder), you must complete and sign
the Questionnairein (or on behalf of) each capacity that so qualifies.

In the event you hold shares of the Company beneficially (see definition) it can be complicated to
determine who or what entity is required to complete and sign the Questionnaire. |f you have any
questions or concerns regarding who should properly complete the Questionnaire, please call
ISSUER COUNSEL

INSTRUCTIONS

It isvery important that an answer be given for each question; if the answer to any question
is“No,” “None” or “Not Applicable” please so indicate. Where necessary, you may wish to
continue your responses on a separate sheet and attach it to the Questionnaire. Please type or
print your answers.

Please complete the Questionnaire and return it to | SSUER COUNSEL

THE EXISTENCE AND CONTENTS OF THE QUESTIONNAIRE AND YOUR

ANSWERS IN RESPONSE TO THE QUESTIONS ARE CONSIDERED CONFIDENTIAL AND
PROPRIETARY BY THE COMPANY AND SHOULD BE TREATED ACCORDINGLY.

11

12
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BACKGROUND INFORMATION

Biographical or Corporate Information. Please provide the following biographical or
corporate information (where applicable): (Item 401)

Full Name or Corporate Name:,

Business Address:

Business Telephone:

Birth date and Age:

Business Experience.

@ Positions and Offices with the Company. Please complete the table below by listing all
positions and offices held with the Company and/or any subsidiary (including any present
position).

Position/Office Term of Office Nature of
(Month and Y ear) Responsibilities

(b) Membership in Committees of the Board of Directors. (Directorsonly) If you indicated
above that you have served or currently are serving as adirector of the Company, have
you also served or are you currently serving on acommittee of the Board of Directors?
ANSWER: YES NO
If “yes”, please indicate below (i) the name of the committee, (ii) the time period during

which you have been or were amember and (iii) whether you have served as chairman of
the committee:

(c) Compensation Committee Interlocks. (Directorsonly) Areyou involved in any
compensation committee interlock? (Item 402(j)(3))

ANSWER: YES NO

If “yes’, please describe:
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raised by the Company’s financial statements, or experience actively supervising one or
more persons engaged in such activities?
(d) Past Business Experience. Please provide information regarding your principal

occupation(s) or employment(s) during the last five (5) years, including the month and ANSWER: YES NO

year of each shift of principal occupation or employment. Also, please describe the

nature of responsibilitiesin your positions prior to employment with the Company Do you have an understanding of internal controls and procedures for financial reporting?
(including, if relevant, information regarding the size of the operation supervised). Feel

freeto add any other information which you feel isrelevant. (Item 401(a)(b) & (€)(1)) ANSWER: YES NO

Do you have an understanding of audit committee functions?

Time Period Official Name of Principal Business Nature of ANSWER: YES NO
(Month/Y ear) Employer of Employer Position(s) Held Responsibilities

If you circled “YES' regarding any of the above attributes, please indicate how you
acquired such attributes:

(Check Herelf
Description
Applies) Brief Description of Your Experience

Education and experience as a principal financial
officer, principal accounting officer, controller,
public accountant or auditor or experiencein one or
more positions that involve the performance of
similar functions

Are any of the above employers a parent, subsidiary or affiliate of the Company?

ANSWER: YES NO Experience actively supervising a principa financia
X officer, principal accounting officer, controller,
If “yes’, please describe: public accountant, auditor or person performing

similar functions

13 Financial Statement Expertise Experience overseeing or a g the performance
of companies or public accountants with respect to
@ Current Directors Only). Areyou able to read and understand fundamental statements, the preparation, auditing or evaluation of financial
including acompany’s balance sheet, income statement and cash flow statement? statements

ANSWER:  YES NO Other relevant experience

(b) Current Directors Only).

14 Arrangementsfor Selection. Do you have any arrangement or understanding with any person

Do you possess an understanding of generally accepted accounting principles and and/or entity pursuant to which you were selected or nominated as a director or officer of the
financial statements? Company? (Items 401(a) and (b))

ANSWER: YES NO ANSWER: YES NO

Do you possess the ability to assess the general application of such principlesin If “yes,” please describe:

connection with the accounting for estimates, accruals and reserves?

ANSWER: YES NO 15 Education. Pleaselist all colleges and/or universities that you have attended, and all degrees
. . ) . o . received from such colleges or universities.

Do you have experience preparing, auditing, analyzing or evaluating financial statements

that present a breadth and level of complexity of accounting issues that are generally

comparable to the breadth and complexity of issues that can reasonably be expected to be

4 5
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Name of College or University

Year Degree
Major Degr ee Received Awarded

Enjoying the Ride on the Track to Success

ANSWER: YES NO

If “yes,” please describe the arrangement:

3. SECURITIESHOLDINGS
31 5% Stockholders. Do you know of any person (including corporations, partnerships, trusts,
) . . . ) . ) associations and other such groups) who beneficially owns more than 5% of any class of the
16 Family Relationships. Do you have any family relationship with any director, executive officer Company’s stock? (Item 403(a))
or person nominated or chosen to become a director or executive officer of the Company?
(Item 401(d)) ANSWER:  YES NO
ANSWER: YES NO If “yes,” pleaseinclude theinformation in the table provided in Section 3.3 below.
If “yes,” please describe the family relationship:
. . ) . ) ) . 32 Voting Arrangements. Do you know of any voting trust or similar agreement under which more
17  DirectorshipsHeld. Areyou adirector or an executive officer of any public or private than 5% of the Company’s outstanding stock is held or isto be held? (Item 403(a), Instruction 7)
corporation or any registered investment company, or do you serve on the compensation
committee or audit committee of any entity? (Item 401(e)(2)) ANSWER: YES NO
Compensation Audit Executive 1 “yes" please describe:
Name of Committee | Committee Officer
Company Public | Private | Director Member Member (Please statettitle)
33 Share Ownership. Pleaseidentify the number of shares of the Company, or any of its parents or
any subsidiary’s equity securities that you beneficially own as of the date of the Questionnaire.
Include all shares of the Company's securities which are (i) registered in your name, including
shares registered in your name as trustee, executor, custodian, pledgee, agent or nominee, either
alone or with others, (ii) owned beneficially by you or any associate of yours, or (iii) registered in
the name of anominee or in street name, including any such shares held for the account of any of
the above. (Item 403(b))
2. LEGAL PROCEEDINGS-- COMPANY
) . . Type of Ownership
21  Legal Proceedings: Investigations. To the best of your knowledge, is any legal proceeding Type of No. of Sharesand (trust, partnership,
(including any administrative proceeding or investigation by any governmental authority) Name and Address of Record Owner Security % of Class direct, personal, etc)
pending or contemplated to which the Company or any subsidiary isaparty, or of which any of
itsor their property is or would be the subject? (Item 103).
ANSWER: YES NO
If “yes," please describe the proceeding:
. 34 Rightsto Acquire Shares. Pleaseidentify on the following table the number of shares of the
22 Adverseinterest. Areyou, or any associate of yours, aparty adverse to the Company or any Company's equity securities which you, or a 5% stockholder known to you (see Section 3.1), has

subsidiary, or do you or any associate of yours have amaterial interest adverse to the Company
or any subsidiary in any pending or contemplated legal proceeding (including administrative
proceedings and investigations by governmental authorities)? (Schedule 14A, Item 7(a).

Item 103, Instruction 4.)

6

the right to acquire (including stock options, warrants, conversion or otherwise) within (60) days
of the proposed effective date. Include in this table all rights to acquire the Company’s securities
which are (i) registered in your name, including shares registered in your name as trustee,
executor, custodian, pledgee, agent or nominee, either alone or with others, (i) owned

7
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beneficially by you or any associate of yours, or (iii) registered in the name of anominee or ina

street name, including any such shares held for the account of the above. (Item 403(b)) 4. LEGAL PROCEEDINGS-- INDIVIDUAL
Type of Ownership 41 Types of Proceedings. Please describe any of the following events that have occurred to you
(trust, partnership, within thelast five (5) years. For purposes of computing the five (5)-year period, use the date
Name of Record Owner Type of Security Number of Shares direct, personal, etc.) upon which the final order, judgment or decree was entered or upon which any right of appeal

lapsed. For bankruptcy petitions, use the date of filing for uncontested petitions and the date of
approval for contested petitions. (Item 40I(f))

@ Bankruptcies.

(1) Was a petition under the federal bankruptcy laws or any state insolvency law

filed by or against:

0} you;
35 Disclaimer of Beneficial Ownership. Do you wish to disclaim shares beneficially owned and . . . )
reported above for purposes other than for use in the Registration Statement? (i) any partnership in which you were ageneral partner at the time of such
filing or within two (2) years before the time of such filing; or

ANSWER: YES NO

(iii) any corporation or business association of which you were an executive
NOTE: You may wish to consult with counsel regarding this disclaimer as it may be important officer at the time of such filing or within two (2) years before the time
not only in connection with securities laws, but also because, without it, your reporting the of such filing? (Item 401(f)(1))
ownership of such shares might be construed as an admission of ownership for other purposes,
such as short swing trading liabilities. ANSWER: YES NO
If “yes" please provide the information requested in the following table with respect to the () Wasareceiver, fiscal agent or similar officer appointed by a court for:

person(s) who should be shown as the beneficial owner(s) of the sharesin question: 10) you;

(i) any partnership in which you were ageneral partner at the time of such
filing or within two (2) years before the time of such filing; or

Number of Shares Name of Actual Relationship of Such
Class of Stock Beneficially Owned Beneficial Owner e thou (iii) any corporation or business association of which you were an executive

officer at the time of such filing or within two (2) years before the time
of such filing? (Item 401(f)(1))

ANSWER: YES NO

(b) Criminal Convictions. Have you been convicted in acriminal proceeding, or are you the

named subject of apending criminal proceeding (excluding traffic violations and other

Please explain the nature of any indirect ownership (i.e., “as trustee for children,” “by wife,” “by minor offenses)? (Item 401(f)(2))

Trust,” "through partnership,” "through limited liability company,” etc. ): ANSWER: YES NO

36  Changein Control. Do you know of any arrangements, including any pledge of securities by () Court Ordersand Injunctions.

any person, which could cause achange in control of the Company? (Item 403(c)) (1)  Haveyou been the subject of any order, judgment, decree or sanction, not

subsequently reversed, suspended or vacated, issued in any court or proceeding,

ANSWER:  YES NO relating to an aleged violation of:

If “yes," please describe the arrangement. @) any state or federal securities law or regulation; (Item 401(f)(5))

(i) any federal commoditieslaw? (Item 401(f)(6))
8 9
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@

®

@

If you answered “yes’ to any of the above questions, please describe the circumstances of the

ANSWER: YES NO

@ Have you been the subject of any order, judgment or decree, not subsequently
reversed, vacated or suspended by any court, permanently or temporarily
enjoining you from or limiting the following activities: (Item 401(f)(3))
(i) engaging in any type of business practice;

(i) acting as amerchant, broker, advisor, or any other person regulated by
the Commodity Futures Trading Commission;

(iii) acting as an advisor, underwriter, broker or dealer in securities;

(iv) acting as adirector or employee of an investment company, bank,
savings and loan, or insurance company?

ANSWER: YES NO

OrdersBy Other Authorities. Have you been the subject of any order, judgment or
decree, not subsequently reversed, suspended or vacated, issued by any federal or state
authority enjoining, barring, suspending or otherwise limiting your right to engage in any
type of business practice or to be associated with persons engaged in any such business
practice? (Item 401(f)(4))

ANSWER: YES NO

Regulatory Sanctions. Has any sanction been imposed on you by a (i) self regulatory
organization, (i) contract market, (iii) futures association or any substantially
equivalent foreign authority or organization?

ANSWER: YES NO

Promoters and Control Persons. To the best of your knowledge, has any control person
or promoter of the Company been involved in any proceeding or subject to any order of
any of the types described in this Section 4? (Item 401(g))

ANSWER: YES NO

If “yes,” please name the control person/promoter and describe the proceeding or order:

Regulatory Investigations. Have you ever been the subject of any inquiry, investigation
or lawsuit by the Securities and Exchange Commission, the National Association of
Securities Dealers, or any other regulatory organization?

ANSWER: YES NO

proceeding in detail and attach it to the Questionnaire.

10
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ECONOMIC RELATIONSHIPS

Certain Business Relationships. Are you, or have you been during the Company’s Current

Fiscal Year or the Company’s last three completed fiscal years, an executive officer of, or the

record or beneficial owner of, in excess of a 10% equity interest in any firm, corporation or other

business or professional entity: (Item 404(b)(1), (2), (3) and (6))

@ which has made payments to the Company or any subsidiary for property or services,
during the Company's Last Fiscal Year, or proposes to make during the Company’s
Current Fiscal Year, in excess of 5% of:

1) the Company’s consolidated gross revenues for its Last Fiscal Year; or
[#) the other entity’s consolidated gross revenues for its last fiscal year;

(b) to which the Company or any subsidiary have made payments for property or services,
during the Company’s Last Fiscal Y ear, or proposes to make during the Company’s
Current Fiscal Year, in excess of 5% of:

@ the Company's consolidated gross revenues for its Last Fiscal Year; or
@ the other entity’s consolidated gross revenues for itslast fiscal year;

(c) to which the Company or any subsidiary were indebted at the end of the Company’s Last
Fiscal Year, in an aggregate amount of 5% of the Company’s total consolidated assets at
the end of the such fiscal year?

*The Company's total consolidated assets as of 12/31/04 were $24.5 million.
ANSWER: YES NO

If the answer is “yes" to any of paragraphs (a) - (c) above, please provide an attachment to the

Questionnaire identifying (1) the entity with which the Company has such arelationship, (2) the nature of
your affiliation with such entity and the relationship between such entity and the Company, and (3) the
amount of the business done between the Company and such entity during the Company's Last Fiscal

Year.

52

Business Owner ship. Do you now own, or have you at any time owned of record or beneficially,
in excess of a10% equity interest in any firm, corporation or other business or professional entity
specified in Questions 5.1 (a)-(c) above?

ANSWER: YES NO

If “yes,” identify and briefly describe the business of such firm, corporation, or other business or
professional entity, and the nature of your relationship with such entity.

1
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6. COMPENSATION OF EXECUTIVE OFFICERS (Executive Officers Only)

6.1 Annual Compensation. Please complete the table below for the Company’s Last Fiscal Year.
(Item 402(b)(2)(iii)).

Fiscal Year

Salary** Bonus**

2004

**Salary and bonus include cash and non-cash remuneration. Also include all amounts deferred by you,
including amounts deferred pursuant to 401(k) plans. For stock and other forms of non-cash
remuneration, please disclose the fair market value at the time the compensation was awarded.

6.2 Other Annual Compensation.

During the Company's Last Fisca Year, have you, or any member of your immediate family,
received any personal benefits or other compensation from the Company as a result of your
employment (excluding benefits from group life, hedth, etc., or other similar plans)?

(Item 402(b)(2)(iii)(C)(1) - (5))

@ Examples of perquisites paid by the Company include, without limitation:

(€]
@

(©]

@
(©]
(6)
@]

@®)
©

Home repairs and improvements.

Housing and other living expenses (including domestic service) provided at your
principal and/or vacation residence.

Personal use of the Company’s property (such as housing, airplanes, cars,
computers).

Personal travel expenses.
Personal entertainment and related expenses, including club memberships.
Medical expenses.

Payment of fees for legal, accounting and other professional service matters
unrelated to the business of the Company.

Relocation expenses.

The use of personnel of the Company for personal purposes.

(10)  Paymentsto financial institutions for loans with below commercial market
interest rates.

(11)  Loansfrom the Company at below commercial market interest rates (please use
your interest savings as the value of this perquisite).

ANSWER: YES NO

12
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If “yes," please describe each perquisite and the dollar amount received during

the Last Fiscal Year:

Fiscal Year Perquisite

($) Value

2004

2004

(b) Have you received:

@ above market or preferential earnings on restricted stock, stock options, or SARs;

2 any deferred compensation;

) any earnings or interest on long-term incentive plan compensation;

(@] any amounts reimbursed for payment of taxes; or

5) any discount on the purchase price of the Company’ s securities not generally

available?
ANSWER: YES NO

If “yes," please describe.

6.3 Long-Term Compensation. Please complete the table below for the Company’s Last Fiscal

Year. (Item 402(b)(2)(iv))

Dollar Value of Number of Securities
Restricted Stock Underlying Stock Options/Stock
Fiscal Year Awards* Appreciation Rights (SAR)

Dollar Value of
Long-Term | ncentive Plan
Payouts (LTIP)

2004

*Restricted stock awards should be calculated by multiplying the market price of the Company’s

unrestricted stock on the date of the grant by the number of shares awarded.
Please complete the Tables below (if applicable)

13

48 of 159




ACC's 2007 ANNUAL MEETING

RESTRICTED STOCK AWARDSTABLE

If you have received any restricted stock awards during the Last Fiscal Year, please state: (Item
402(b)(iv)(Instructions))

i) the date of the award or purchase:
(i) the class of security awarded:
(iii)  the number of shares:
(iv) the purchase price per share:
) the fair market value on date of award:
(vi)  any conditionsto vesting:
(vii)  any dividends paid:
LTIPAWARDSTABLE
If you have received any LTIP awards during the Last Fiscal Y ear please state: (Item 402(€))
(i) the dollar value of all payouts:

(i) the number of shares, units or other rights
awarded:

(iii) performance or time period before
maturation:

(iv) for plans not based on stock price, the
estimated range of payout amounts for:

@ the threshold (minimum amount payable
for acertain level of performance):

(b) the target (amount payable if specific
performance targets are reached):

(c) the maximum (maximum possible payout):

) material terms of an award and the criteria for
determining payouts:

STOCK OPTIONS/SARSTABLE

If you have received any individual stock options or SARs during the Last Fiscal Y ear, please
state: (Item 402(c))

i) the number of securities underlying the stock options
and SARs granted:

14
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(i) the percentage the grant represents of total
stock options and SARs granted to employees:

(iii)  the per share exercise or base price of the stock options
or SARs:

(iv)  theexpiration date of the stock options or SARs:

) the potential realizable value of each grant or the
present value of each grant:

Other Compensation. Have you received any other compensation from the Company that could
not be properly reported in other areas? (Item 402(b)(2)(v))

ANSWER: YES NO
Examplesinclude, but are not limited to:
(i) amounts paid for resignation, retirement or changein control of the Company;

(i) above market or preferential amounts earned on restricted stock, stock options,
SARs or other deferred compensation;

(iii) annual Company contributions or other allocations to vested and unvested plans;
and

(iv) any payments on insurance premiums.

If “yes," please describe.

Stock Options/SARs Exer cised. Have you exercised any stock options or SARs during the Last
Fiscal Year? (Item 402(d))

ANSWER: YES NO
If “yes,” please state:
i) the number of shares received upon exercise:
(i) amount realized upon exercise:
(iii)  the number of underlying unexercised options and
SARs held at end of the Last Fiscal Year (separately
identifying the exercisable and unexercisable stock
options and SARs):

(iv)  thevalue of unexercised stock options at the end of the
Last Fiscal Year:

15
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6.6

6.7

6.8

6.9

Pension Plan and Retirement. Have you received any contributions, payments, accruals or
allocations to your account by the Company under any retirement plan, annuity, employment
contract deferral, deferred compensation plan or other similar arrangement during the Last Fiscal
Year?

ANSWER: YES NO

If “yes," pleaseidentify (i) the plan; and (ii) the amount.

Defined Benéfit or Actuarial Plan.

@ Please provide the following information with regard to any defined benefit or actuarial
plan by which benefits are determined primarily by final compensation and years of
service: (Item 402(f))

@) the compensation covered by the plan:
(i) estimated credited years of service:
(iii)  estimated annual benefits payable upon retirement:

(b) If you have any defined benefit or actuarial plans under which benefits are not
determined primarily by final compensation and years of service, please state:

i) the formula for determining benefits:
(i) estimated annual benefits payable upon retirement:

Repricing of Stock Options/SARs. Has the exercise price of any of your stock options or SARs
been adjusted or amended at any time during the Last Fiscal Year? (Item 401(i))

ANSWER: YES NO

If “yes," please describe the arrangement.

Employment Contractsand Termination of Employment and Change-in-Control
Arrangements. (Item 402(h))

Areyou aparty to or beneficiary of either of the following:

@ Any employment agreement between you and the Company; and/or

(b) Any arrangement providing for payments (including periodic payments and installments)
exceeding $100,000 in the event of your resignation, retirement or any other termination

of your employment with the Company, or a change in control of the Company or a
change in your responsibilities following such a change in control?

ANSWER: YES NO
16
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If “yes,” please identify and describe such agreement or arrangement.

Third Party Transactions. Have you received, or are you aware, of any transaction, current or
planned, between the Company and athird party, the primary purpose of which is to furnish
remuneration or benefits to you?

ANSWER: YES NO

If “yes," please describe the terms and conditions of such arrangement and any benefits received
for the past fiscal year.

COMPENSATION OF DIRECTORS (Directors only)
Compensation Arrangements.
@ Please describe the standard arrangement, including amounts, by which you are

compensated for your services as adirector, including additional amounts payable for
committee participation or specia assignments. (Item 402(g)(1))

Item Amount

Retainer

Fee per board meeting

Fee per committee meeting

Other (please describe below)

7.2

(b) During the Company’s Last Fiscal Y ear, did you have any compensation arrangement in
connection with services you provided to the Company other than the standard directors’
fees payable by the Company? (Item 402(g)(2))
ANSWER: YES NO

If “yes” please provide a description, including amounts paid or payable on your behalf
of any such arrangement, including (without limitation) any consulting arrangement.

Program Participation. Do you participate in any “director legacy” or “charitable award”
programs? (Item 402(g))

ANSWER: YES NO

17
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8.

If “yes," please describe.

TRANSACTIONSWITH THE COMPANY

PLEASE NOTE: For purposes of Questions 8.1 and 8.2 below, “Immediate Family” includes your
spouse, parents, children, siblings, mothers and fathers-in-law, sons and daughters-in-law, and
brothersand sisters-in-law.

81

82

Existence of Indebtedness.

(€] Were you, any member of your immediate family or any of your associates indebted to
the Company or any subsidiary in an anount in excess of $60,000 (excluding any
indebtedness for purchases subject to usual trade terms and ordinary travel and expense
payments) at any time during the Current Fiscal Year or the Company’s last three
completed fiscal years (i.e., between January 1, 2001 and December 31, 2003)?

(Item 404(c))

ANSWER: YES NO
If “yes,” please state:

(i) the largest total amount of indebtedness outstanding at
any time during such period:

(i) the nature of the indebtedness and the transaction in
which it wasincurred:

(iii) the amount outstanding as of the date of this
Questionnaire:

(iv) the rate of interest paid or charged thereon:
v) the name of such immediate family member or associate,
if any, and the nature of your relationship with such
associate:
(b) Has any such indebtedness arisen in a transaction involving the purchase and sale of the
Company’s stock within six (6) months that has not been discharged by payment?
(Item 404(c), Instruction 4)
ANSWER: YES NO

If “yes," state the amount of any “profit” realized and describe the transaction(s).

Interest in Any Transaction.

(@ Did you, any member of your immediate family or any of your associates have a direct or
indirect material interest in any transaction or series of similar transactions in which the
amount involved exceeded $60,000 (computed without regard to the amount of profit or

18
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lossinvolved in the transaction) during the Company’s Current Fiscal Y ear or the
Company’slast three completed fiscal years to which the Company or any subsidiary
wasaparty? (Item 404(a))

(b) Will you, any member of your immediate family or any of your associates have a direct
or indirect material interest in any currently proposed transaction or series of transactions
in which the amount involved exceeds $60,000 (computed without regard to the amount
of profit or lossinvolved in the transaction), to which the Company or any subsidiary will
be aparty?

Examples of possible transactions contemplated by Questions 8.2(a) and (b) include, without
limitation:

@) periodic installmentsin the case of any lease or other agreement providing for
periodic payments or installments (Instruction 3);

(i) the purchase or sale of assets by or to the Company or any subsidiary
(Instruction 5);

(iii)  the purchase of the Company’s stock from the Company;

(iv) indebtedness for money borrowed in which the Company is the borrower, lender
or guarantor.

ANSWER: YES NO
If “yes" please describe the transaction(s), naming each person who has an interest in the
transaction and indicate such person’s relationship to the Company, the nature of such person's
interest in the transaction(s), the amount of such transaction(s) (including for such purposes all

periodic installments provided for) and, where practicable, the anount of such person’s interest in
the transaction(s).

(c) If any such transaction involved, involves or is to involve the purchase or sale of assets
by or to the Company or any subsidiary, other than in the ordinary course of business, did
the seller acquire the asset within the two (2) years prior to such transaction?

ANSWER: YES NO

If “yes,” please state:

(i) cost of asset to purchaser: $
(i) cost of asset to seller: $

Please indicate below the principle followed in determining the Company’s (or its subsidiary’s)
purchase or sale price and the name of the persons making such determinations.
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83 Contractswith the Company. Are you or any of your associates a party to a contract with the ANSWER: YES NO
Company or any subsidiary, or in which the Company or any subsidiary has succeeded to a party
by assumption or assignment? (Item 601(b)(10)) If “yes," please name the firm(s), your relationship with the firm(s) and the dollar amount of fees
or compensation paid to such firm(s) if that amount exceeds 5% of such firm's gross revenues for
ANSWER: YES NO that firm's last fiscal year.

If “yes," please describe (including the date and performance period of the agreement).
10.3  Similar Relationships. In addition to the transactions referred to in Questions 10.1 and 10.2, are
there any other relationships between you and the Company that are substantially similar in
nature and scope to the relationships described in those questions.

9. IDENTITY OF ASSOCIATES. ANSWER: YES NO
91 Please provide the full name, form (e.g., partnership, corporation, etc.), if applicable, nature of If “yes,” please describe such relationships.

business done by, if applicable, each principal place of business of, if applicable, and the nature
of your relationship to each associate of yours referred to in the answers to the Questionnaire.

Nature of Principal Place of Nature of
Name of Associate Form Business Business Relationship 11 RELATIONSHIP WITH AUDITORS

111 Do you or does any associate of yours have any interest, direct or indirect, by security holdings or
otherwise, in ACCOUNTING FIRM
ANSWER: YES NO
If “yes,” please describe.

112  Tothebest of your knowledge, was ACCOUNTING FIRM or any partner or professional
employee of that firm during the Company's last three completed fiscal years (a) committed to
acquire any direct material financial interest in the Company or (b) been connected with the
Company as apromoter, underwriter or related person, voting trustee, director, officer or

10. MATERIAL RELATIONSHIPS employee?
10.1  Affiliation with Accountants and Counsel. Have you been affiliated or connected with alaw ANSWER: YES NO
firm (including ISSUER COUNSEL) or accounting firm that the Company has retained in the
Last Fiscal Year or proposes to retain during the Current Fiscal Year? (Item 404(b)(4))? If “yes,” please describe.
ANSWER: YES NO
If “yes,” please name the firm(s), your relationship with the firm(s) and the dollar anount of fees 12. INDEMNIFICATION
or compensation paid by the Company to such firm(s) if that amount exceeds 5% of such firm's
gross revenues from that firm's Last Fiscal Year. 121  Arethereany indemnification or insurance provisions set up to protect you in any manner against
any liability that you may incur as aresult of your position with the Company? (Items 510
and 702)
ANSWER: YES NO

10.2  Affiliation with Investment Banking Firms. Areyou now, or have you been a partner or
executive officer of any investment banking firm (including UNDERWRITER) that has If “yes,” please describe the arrangement.
performed services for the Company (other than as a participating underwriter in a syndicate)
during the Company’s last three completed fiscal years or that the Company proposes to have
perform services during the Current Fiscal Year? (Item 404(b)(5))
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13 NASD MATTERS

131  State whether you or any of your affiliates are:

@

(b)

(©

C)

amember of the National Association of Securities Dealers, Inc. (the “NASD”)?
ANSWER: YES NO

aperson associated with amember of the NASD?

ANSWER: YES NO

an filiate of amember of the NASD?

ANSWER: YES NO

an underwriter or a related person with respect to the proposed offering of shares
of Common Stock (the “ Securities”) of COMPANY (the “Company”)?

ANSWER: YES NO
NOTES:

(1) The NASD Bylaws define “member” to mean any broker or dealer
admitted to membership in the NASD.

(%) The NASD Bylaws define “person associated with a member” to mean
every sole proprietor, partner, officer, director or branch manager of any
member, or any natural person occupying a similar status or performing
similar functions, or any natural person engaged in the investment
banking or securities business who is directly or indirectly controlling or
controlled by such member (for example, any employee) whether or not
any such person is registered or exempt from registration with the
NASD.

3 The NASD Bylaws define “affiliate” to mean a person who controls, is
controlled by, or is under common control with, such other person.

(4 The NASD has interpreted “underwriter or arelated person” with respect
to a proposed offering to include an underwriter, underwriters’ counsel,
financial consultants and advisers, finders, members of the selling or
distribution group, and any and all other persons “associated with” or
“related to” and members of the immediate family of any of the
foregoing persons.

If so, state the name of any such member and the nature of the affiliation or association
and any particulars regarding the acquisition by you of securities of the Company or its affiliates if any,
including the date of acquisition, consideration paid and number (in the case of equity securities) or face
value (in the case of debt securities) of securities acquired.
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If you answered “yes’ to any of the Questions 13(a)-(d), please state the capacity in
which you are participating in the initial public offering.

13.2  Except for the receipt of underwriting discounts and commissions, do you know if
UNDERWRITER, as representatives for the other underwriters (the “Underwriters’), or any
person related to the Underwriters, will receive any reimbursement for expenses or any other
compensation in connection with the offering?

Do you know if the Underwriters or any person related to the Underwriters will receive
any financial consulting or advisory fee in connection with the offering?

Do you know if afinder's fee will be paid in connection with the offering?

Do you know if the Underwriters or any person related to the Underwriters will receive
any other type or amount of compensation (other than as set forth in the prior three questions) in
connection with the offering?

Do you know if, during the preceding 12 months, the Underwriters or any person related
to the Underwriters have received or acquired from the Company, any persons who are participating in
the offering as selling stockholders or any director or officer of the Company any item of vaue or any
warrants, options or other securities?
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Do you know if any of the proceeds of the offering will be paid to or received by the
Underwriters or any associated or affiliated person of the Underwriters or any member of the immediate
family of such associated or affiliated person?

13.3 Do you own stock or other securities of any NASD member not purchased in the open market?

ANSWER: YES NO

If you answered “yes’ to the preceding question, please state the name of the NASD member or
members and describe the securities.

NASD Member(s) whose securities you own Description of securities

134  Haveyou entered into any arrangements within the last 12 months that provide for the receipt of
any item of value and/or the transfer of any warrants, options or other securities from the
Company or its subsidiaries or from the “issuer” (as defined in Appendix A) to any “member” of
the NASD or any “person associated with amember” of the NASD or any “underwriter or related
person” or do you propose or plan to enter into such an arrangement within the next 12 months?

ANSWER: YES NO

If so, please identify the partiesinvolved and provide the material terms of the arrangement.

135 Haveyou or any associate of yours had amaterial relationship with the Underwriters or any other
underwriter or investment firm or underwriting organization which might participate in the
underwriting of the Securities being registered?
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ANSWER: YES NO

If so, please describe such relationship and identify the party or parties involved.

14. TRANSACTIONS RELATED TO PROPOSED PUBLIC OFFERING

14.1  Except with respect to the proposed public offering of the Company's securities, do you know of
any plan, agreement, arrangement, authorization or understanding made or to be made by any
person, or any transaction already effected:

@ To limit or restrict the sale of the securities during the period of the proposed public
offering?

ANSWER: YES NO

If “yes," please describe.

(b) To stabilize the market for the securities?
ANSWER: YES NO

If “yes," please describe.

(c) To withhold commissions or otherwise to hold each underwriter or dealer responsible for
the distribution of its participation in the proposed public offering?

ANSWER: YES NO

If “yes,” please describe.

15. FOREIGN CORRUPT PRACTICESACT
In your response to this question, the following instruction apply:

a Each question is to be read as relating to the activities or conduct of the
Company and any affiliate of the Company, as well as to the conduct of any person who has acted or is
acting on behalf of or for the benefit of any of them. Personswho have acted or are acting on behalf of or
for the benefit of any entity include, but are not necessarily limited to, directors, officers, employees,
agents, consultants and sales representatives.

b. Each question is to be read as relating not only to activities or conduct within
the United States, but also outside the United States.

The terms “payments” and “contributions” include not only the giving of cash

or hard goods bu( also the giving of anything else of value - for example, services or the use of property.
25
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d. The term “indirectly” means an act done through an intermediary. Paymentsto given above not misleading in the light of the circumstances under which your answers were
sales agents or representatives which are passed on in whole or in party to purchasers, or compensation or made, please disclose in additional sheets and attach to this Questionnaire.
reimbursement to persons in consideration for their acts, are examples of acts done through

intermediaries.

Your answers include not only matters of which you have direct personal
knowledge, but also any matters which you have reason to believe may have existed or occurred (for
example, you may not “know” of your own personal knowledge that contributions were made by the
Company to apolitical party in aforeign land, but, based upon information which has otherwise come to
your attention, you may nonetheless have “reason to believe” that such a contribution was made. In such
case, your response would be “YES.")

Do you have knowledge or reason to believe that any of the activities or types of conduct
enumerated below have been or may have been engaged in, either directly or indirectly, at any time since
the founding of the Company?:

1 Any bribes or kickbacks to government officials or their relatives, or any other
payments to such persons, whether or not legal, to obtain or retain business or to receive favorable
treatment with regard to business.

2. Any bribes or kickbacks to persons other than government officials, or to
relatives of such persons, or any other payments to such persons or their relatives, whether or not legal, to
obtain or retain business or to receive favorable treatment with regard to business.

Any contributions, whether or not legal, made to any political party, political
candidate or holde( of governmental office.

4. Any bank accounts, funds or pools of funds created or maintained without
being reflected on the corporate books of account, or as to which the receipts and disbursements
therefrom have not been reflected on such books.

5. Any receipts or disbursements, the actual nature of which has been "disguised”
or intentionally misrecorded on the corporate books of account.

6. Any fees paid to consultants or commercial agents which exceeded the
reasonable value of the services purported to have been rendered.

7. Any payments or reimbursements made to personnel of the Company for the
purposes of enabling them to expend time or to make contributions or payments of the kind or for the
purpose referred to in subparts 1. through 6. above.

ANSWER: YES NO

If “yes,” please describe the activity or type of conduct:

16. GENERAL

16.1  Additional Information. The regulations of the SEC require that, if otherwise disclosable, the
information you have furnished in response to the questions above be included in the Registration
Statement. If you know of any additional information necessary to make the answers you have

26 27

55 of 159



ACC's 2007 ANNUAL MEETING

ACKNOWL EDGEMENT

| hereby agree to notify the Company promptly of any changes in the foregoing
information which should be made as a result of any developments, including the passage of time.

| understand and acknowledge that the Company will rely on the information set forth
herein for purposes of preparing and filing the Registration Statement covering an underwritten public
offering of the Company’s securities.

| understand that material misstatements or the omission of material facts in the
Registration Statement may give rise to civil and criminal liabilities to the Company, to each officer and
director of the Company signing the Registration Statement and other persons signing the Registration
Statement. | will notify the Company and its legal counsel (ISSUER COUNSEL) of any misstatement of
a material fact in the Registration Statement or any amendment thereto, and of the omission of any
material fact necessary to make the statements contained therein not misleading, as soon as practicable
after a copy of the Registration Statement or any such amendment has been provided to me. | will
promptly notify the Company and its legal counsel (ISSUER COUNSEL) of any change in the foregoing
information which occurs prior to the effective date of this offering.

| CONFIRM THAT THE FOREGOING ANSWERS CONTAINED IN THIS
QUESTIONNAIRE ARE CORRECTLY AND FULLY STATED TO THE BEST OF MY
KNOWLEDGE, INFORMATION AND BELIEF.

Dated: ,200_

Signature:

Print Name:
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ANNEX A

Definitions

The term “ affiliate” means a person or entity that directly or indirectly through one or
moreintermediaries controls, or is controlled by, or is under common control with, another person.

The term “arrangement” means any plan, contract, authorization or understanding,
whether or not set forth in aformal document.

The term “associate” as used throughout the Questionnaire, means (a) any corporation or
organization (other than the Company or any subsidiary) of which you are an officer, director, member or
partner or of which you are, directly or indirectly, the beneficial owner of 5% or more of any class of
equity securities, (b) any trust or other estate in which you have a substantial beneficial interest or as to
which you serve as trustee or in a similar capacity, (c) your spouse, (d) any relative of your spouse or any
relative of yours who has the same home as you or who is a director or officer or key executive of the
Company or any subsidiary, (€) any partner, syndicate member or person with whom you have agreed to
act in concert with respect to the acquisition, holding, voting or disposition of shares of the Company's
securities.

The term “beneficially,” when used in connection with the ownership of securities,
means (a) any interest in a security which entitles you to any of the rights or benefits of ownership even
though you may not be the owner of record or (b) securities owned by you directly or indirectly, including
those held by you for your own benefit (regardiess of how registered) and securities held by others for
your benefit (regardless of how registered), such as by custodians, brokers, nominees, pledges, etc., and
including securities held by an estate or trust in which you have an interest as legatee or beneficiary,
securities owned by a partnership of which you are a partner, securities held by a personal holding
company of which you are a shareholder, shares held by a public company of which you are a director,
officer or holder of more than a 5% interest, and securities held in the name of your spouse, minor
children and any relative of yours (sharing the same home) or your spouse.

A “beneficial owner” of a security includes any person who, directly or indirectly,
through any contract, arrangement, understanding, relationship or otherwise has or shares:

(1) voting power which includes the power to vote, or to direct the voting of, such
security; and/or

(@) investment power which includes the power to dispose, or to direct the
disposition, of stich security.

The term “compensation committee interlock” exists if during the Last Fiscal Year
either (1) a director of the Company also served as a member of the compensation committee (or other
board committee performing equivalent functions, or, in the absence of such acommittee, the entire board
of directors) of some other entity and an executive officer of that other entity served as a director or
member of the Company’s Compensation Committee (or other Board committee performing equivalent
functions, or, in the absence of such a committee, the entire Board of Directors); or (2) a director of the
Company of also served as a director of some other entity and an executive officer of that other entity
served as a member of the Company’s Compensation Committee (or other Board committee performing
equivalent functions, or, in the absence of such acommittee, the entire Board of Directors).
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The term “ control” means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of the person specified, whether through the
ownership of voting securities, by contract or otherwise.

A “control person” of a specified person is a person that directly, or indirectly through
one or more intermediaries, controls the person specified.

The term “executive officer (s)" means the president, any vice president in charge of a
principa business unit, division or function (such as sales, administration or finance), any other officer
who performs a policy making function or any person who performs similar policy making functions for
the Company (or other entity that may be indicated).

The term “family relationship” means any relationship by blood, marriage or adoption,
not more remote than first cousin.

The term “immediate family” includes the spouse; parents; children; siblings; mothers
and fathers-in-law; sons and daughters-in-law; and brothers and sisters-in-law of the person specified.

The term “item of value” includes the following items and all other items of value
received or to be received by the underwriter and related persons in connection with or related to the
distribution of the public offering: (i) discount or commission; (ii) reimbursement of expenses to or on
behalf of the underwriter and related persons; (iii) fees and expenses of underwriter’s counsel (except for
reimbursement of “blue sky” fees); (iv) finder's fees, whether in the form of cash, securities or any other
item of vaue; (v) wholesaler's fees; (vi) financial consulting and advisory fees, whether in the form of
cash, securities, or any other item of value; (vii) common or preferred stock, options, warrants, and other
equity securities, including debt securities convertible to or exchangeable for equity securities (received
() for acting as private placement agent for the issuer; (b) for providing or arranging a loan; credit
facility, merger or acquisition services, or any other service for the issuer; (c) as an investment in a private
placement made by the issuer; or (d) at the time of the public offering); (viii) special salesincentive items;
(ix) any right of first refusal provided to any participating member to underwrite or participate in future
public offerings, private placements or other financings, which will have a compensation value of 1% of
the offering proceeds or that dollar amount contractually agreed to by the issuer and underwriter to waive
or terminate the right of first refusal; (x) compensation to be received by the underwriter and related
persons or by any person nominated by the underwriter as an advisor to the issuer’s board of directors;
(xi) commissions, expense reimbursements, or other compensation to be received by the underwriter and
related persons as aresult of the exercise or conversion, within twelve months following the effective date
of the offering of warrants, options, convertible securities, or similar securities distributed as part of the
public offering; (xii) fees of a qualified independent writer; and (xiii) compensation, including expense
reimbursements, previously paid to any member in connection with a proposed public offering that was
not completed, unless the member does not participate in the revised public offering.

The term “issuer” includes the Company, any selling security holders offering securities
to the public, any affiliate of the Company or selling security holder, and the officers or general partners,
directors, employees and security holders thereof.

The term “long-term incentive plan” means any plan providing compensation intended
to serve as incentive for performance to occur over a period longer than one fiscal year, whether such
performance is measured by reference to financial performance of the Company or an affiliate, the
Company's stock price, or any other measure, but excluding restricted stock, stock option and SAR plans.

The term “material” when used in the Questionnaire to qualify a requirement for the
furnishing of information as to any subject, limits the information required to those matters as to which an
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average prudent investor ought reasonably to be informed before purchasing the securities of the
Company.

The term “material relationship” has not been defined by the SEC. However, the SEC
has indicated that it will probably construe as a “material relationship” any relationship which tends to
prevent arms-length bargaining in dealings with a company, whether arising from a close business
connection or family relationship, a relationship of control or otherwise. It seems prudent, therefore, to
consider that you would have such arelationship, for example, with any organization of which you are an
officer, director, trustee or partner or in which you own, directly or indirectly, 5% or more of the
outstanding voting stock, or in which you have some other substantial interest, and with any person or
organization with whom you have, or with whom any relative or spouse (or any other person or
organization as to which you have any of the foregoing other relationships) has, a contractual relationship.

The NASD defines a“member” as being any broker or deadler or individual, partnership,
corporation or other legal entity admitted to membership in the NASD or any officer or partner of such a
member, or the executive representative of such amember or the substitute for such a representative.

The term “nature of responsibilities” means any information relevant to a description of
your level of professional competence and prior business experience, and may include, depending upon
the circumstances (. your employment with or directorship of the Company has been for less than
five years), such specific information as the size of operations supervised.

The term “offices’” means the president, secretary, treasurer, any vice president in charge
of a principal business function (such as sales, administration or finance) and any other person who
performs similar policy making functions for the Company. It may include persons such as production
managers, sales managers or research scientists who are not executive officers but who make or are
expected to make significant contributions to the business of the Company.

The NASD defines a “ person associated or affiliated with a member” or “associated
or affiliated person of a member” as being every sole proprietor, general or limited partner, officer,
director, or branch manager of any member, or any natural person occupying a similar status or
performing similar functions, or any natural person engaged in the investment banking or securities
business who is directly or indirectly controlling or controlled by such member (for example, any
employee), whether or not any such person is registered or exempt from registration with the NASD.

Thus, “person associated or affiliated with a member” or “associated or affiliated
person of a member” includes a sole proprietor, general or limited partner, officer, director, or branch
manager of an organization of any kind (whether a corporation, partnership or other business entity)
which itself is either a member or a person associated or affiliated with a member or associated or
affiliated person of a member. In addition, an organization of any kind is a person associated or affiliated
with a member or associated or affiliated person of a member if its sole proprietor or any one of its
general or limited partners, officers, directors, or branch managers is a member, person associated or
affiliated with a member or associated or affiliated person of a member.

The term “plan” includes all plans, contracts, authorizations or assignments whether or
not set forth in any formal document.

Theterm “ promoter” includes:
[0} Any person who, acting alone or in conjunction with one or more other

persons, directly or indirectly takes initiative in founding and organizing
the business or enterprise of an issuer; or
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(i) Any person who, in connection with the founding and organizing of the
business or enterprise of an issuer, directly or indirectly receives in
consideration of services or property, or both services and property, 10
percent or more of any class of securities of the issuer or 10 percent of
more of the proceeds from the sdle of any class of such securities.
However, a person who receives such securities or proceeds either solely
as underwriting commissions or solely in consideration of property shall
not be deemed a promoter within the meaning of this paragraph if such
person does not otherwise take part in founding and organizing the
enterprise.

The term “ proposed effective date” means the date on which the registration statement
on Form S-1 for the proposed public offering of the Common Stock of the Company is declared effective
by the United States Securities and Exchange Commission.

The term “stock options” includes all options, warrants, or rights to purchase securities
of the Company or any subsidiary, other than those issued to security holders as such on apro rata basis.

The term “subsidiary” means a corporation controlled by the Company, directly or
indirectly, through one or more intermediaries.

The term “restricted stock” means any stock awarded by the Company which is subject
to vesting based upon lapse of time, continued service with the Company or a subsidiary and/or
attainment of performance-based conditions or milestones.

The term “stock appreciation right” (“SAR”) means aright to receive upon exercise, in
cash and/or stock, an amount equal to the excess of the fair market value of the shares to which the SAR
relates over the exercise price of the SAR. SARs may be granted in tandem with Stock Options or
independently of Stock Options. The term SARs includes (i) SARs payable only in cash, (ii) SARs
payable only in stock, (i) SARs payable in cash or stock at the election of the Company and (iv) SARs
payablein cash or stock at the election of the holder.

The term “underwriter or related person” includes underwriters, underwriters'
counsel, financial consultants and advisors, finders, members of the selling or distribution group,
members participating in the offering, and any and all other persons associated with “affiliates” (defined
above) of or “members of theimmediate family” (defined above) of any of the persons described above.
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Memorandum

To: Officers and Directors of COMPANY
From:

Date:

Re: EDGAR Codes

Asyou may know, all filings (i.e. Forms 3, 4 and 5 and Schedules 13D, 13G and 13F),
evidencing ownership that are required to be filed with the SEC under the Williams Act and Section 16 of
the Securities Exchange Act of 1934, as amended, are now filed electronically viathe SEC's EDGAR
system (Electronic Data Gathering Analysis Retrieval System). The SEC recently altered the method by
which persons and companies making electronic filings via EDGAR are assigned filing codes. To be
assigned EDGAR filing codes, individuals and corporate filers must access the SEC's secure Internet site
and provide certain information to the SEC.

Asyou may know, the executive officers and directors up COMPANY will be obligated to filea
Form 3 under Section 16 of the Exchange Act on or before the effectiveness of the Intralinks registration
statement. (and Forms 4 or 5 thereafter). In order to prepare and timely file these forms for each of you
we will need to obtain from the SEC on your behalf your personal EDGAR filing codes.

IF YOU ALREADY HAVE EDGAR CODES ON ACCOUNT OF YOUR ASSOCIATION
WITH OTHER PUBLIC COMPANIES, PLEASE COMPLETE THE FORM ATTACHED
HERETO ASEXHIBIT A AND RETURN THE SAME TO:

ISSUER COUNSEL'SNAME & ADDRESS

If, you have never applied for, or received EDGAR Codes, we ask that you sign and return the
limited power of attorney attached as Exhibit B. This power of attorney islimited in scope and empowers
us to obtain EDGAR Codes on your behalf and eliminates the inconvenient and cumbersome process one
would need to complete to obtain codes. This power of attorney does not authorize us to execute or file
any formsreporting any holdings you may havein Intralinks or any other publicly traded company.

The power of attorney should be promptly returned in the self-addressed stamped envelope
provided herewith to the attention of ISSUER COUNSEL’'S NAME & ADDRESS so that we may begin
the process of obtaining EDGAR Codes. Once your signed power of attorney has been returned to us, we
will obtain your EDGAR filing codes. Once we receive your codes we will notify you by email or mail
of al of your codes.

If you have any question please do not hesitate to contact ISSUER COUNSEL’'S NAME &
CONTACT INFORMATION
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EXHIBIT A

EDGAR INFORMATION

Name:
Current CIK#
Current CCC#.

The address you wish to have appear on any COMPANY Forms3, 4 or 5or
Schedules 13D/13G made on your behalf:

Contact Person/Information (information to be used if we experience difficulties
with your EDGAR Codes):

Please note that we will only contact you if we experience problems with your filing codes for
the other codes assigned by the SEC, for example, the Password, Pass Phrase, or PMAC. We
recommend that you annually update your records including your password which expires 12

months following itsissue. Thisisnot to say that for this purpose we will not be able to make
filings on your behalf. Should you need assistance regarding EDGAR Codes assigned, please
feel free to contact us.
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EXHIBITB

POWER OF ATTORNEY

The undersigned hereby constitutes and appoint ISSUER COUNSEL the undersigned's
true and lawful attorneys-in-fact to:

(1) execute for and on behalf of the undersigned Form ID to effect the assignment of
codes to the undersigned to be used in the transmission of information to the United States
Securities & Exchange Commission using the EDGAR System , in accordance with the
regulations of the Securities Act of 1933 and Securities Exchange Act of 1934, as amended, and
the rules thereunder;

(2) take any other action of any type whatsoever in connection with the foregoing which,
in the opinion of such attorneys-in-fact, may be of benefit to, in the best interest of, or legally
required by, the undersigned, it being understood that the documents executed by such attorneys-
in-fact on behalf of the undersigned pursuant to this Power of Attorney shall be in such form and
shall contain such terms and conditions as such attorneys-in-fact may approve in such attorneys-
in-fact's discretion.

The undersigned hereby grants to each such attorney-in-fact severally, full power and
authority to do and perform any and every act and thing whatsoever requisite, necessary or
proper to be done in the exercise of any of the rights and powers herein granted, as fully to all
intents and purposes as the undersigned might or could do if personally present, with full power
of substitution or revocation, hereby ratifying and confirming all that such attorney-in-fact, or
such attorney-in-fact's substitute or substitutes, shall lawfully do or cause to be done by virtue of
this Power of Attorney and the rights and powers herein granted. The undersigned
acknowledges that the foregoing attorneys-in-fact, in serving in such capacity at the request of
the undersigned, is not assuming, any of the undersigned's responsibilities to comply with any
provision, requirement or obligation under U.S. Securities Laws.

This Power of Attorney shall remain in full force and effect unless earlier revoked by the
undersigned in a signed writing delivered to the foregoing attorneys-in-fact.

IN WITNESS WHEREOF, the undersigned has caused this Power of Attorney to be
executed as of this day of 200_.

By:
Name:
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SAMPLE AUDIT COMMITTEE CHARTER
Adopted by the Board of Directors of

Purpose

The purpose of the Audit Committee (the “ Committee”) of the board of directors (the
“Board") of (the “Company”) is to oversee the accounting and financial reporting
processes of the Company and audits of its financial statements and the effectiveness of the
Company’sinternal control over financial reporting. Notwithstanding the foregoing, however,
the Committee is not responsible for planning or conducting audits, or determining whether the
Company’s financial statements are complete and accurate or in accordance with generally
accepted accounting principles.

Composition

The Committee shall be composed of three or more directors, as determined by the
Board, each of whom shall be “independent”, as that term is defined in Section 10A(m) of the
Securities Exchange Act of 1934 (the “ Exchange Act”), and the applicable rules and regulations
("Regulations") of the SEC, and, if and so long as the Company's securities are publicly traded,
shall meet the independence and financia literacy requirements of Nasdaq or such other
exchange on which the Company’ s shares are traded. At least one member of the Committee
shall be an “audit committee financial expert”, as that term is defined in the Regulations, and
shall have past employment experience in finance or accounting, requisite professional
certification in accounting, or any other comparable experience or background which resultsin
theindividual's financial sophistication, including being or having been a chief executive officer,
chief financial officer or other senior officer with financial oversight responsibilities.

Responsibilities
The Committee is charged by the Board with the responsibility to:

1. Appoint and provide for the compensation of a “registered public accounting firm" (as
that term is defined in Section 2(a) of the Sarbanes-Oxley Act of 2002) to serve asthe
Company's independent auditor, oversee the work of the independent auditor (including
resolution of any disagreements between management and the independent auditor regarding
financial reporting), evaluate the performance of the independent auditor and, if so determined
by the Committee, replace the independent auditor; it being acknowledged that the independent
auditor is ultimately accountable to the Board and the Committee, as representatives of the
stockholders.

2. Ensure the receipt of, and evaluate the written disclosures and the letter that the
independent auditor submits to the Committee regarding the auditor’ sindependence in
accordance with Independence Standards Board Standard No. 1, discuss such reports with the
auditor, oversee the independence of the independent auditor and, if so determined by the
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Committee in response to such reports, take appropriate action to address issues raised by such
evaluation.

3. Discuss with the independent auditor the matters required to be discussed by SAS 61,
asit may be modified or supplemented.

4. Instruct the independent auditor and the internal auditor, if any, to advise the
Committee if there are any subjects that require specia attention.

5. Instruct the independent auditor to report to the Committee on all critical accounting
policies of the Company, all alternative treatments of financial information within generally
accepted accounting principles that have been discussed with management, ramifications of the
use of such alternative disclosures and treatments and the treatment preferred by the independent
auditor, and other material written communication between the independent auditor and
management, and discuss these matters with the independent auditor and management.

6. Meet with management and the independent auditor, together and separately, to
discuss the annual financia statements and the report of the independent auditor thereon, and to
discuss significant issues encountered in the course of the audit work, including: restrictions on
the scope of activities; access to required information; the adequacy of internal controls,
including any special steps adopted in light of any significant deficiencies or material
weaknesses in the design or operation of internal control over financial reporting identified
during the course of the annual audit, and the adequacy of disclosures about changes in internal
control over financial reporting; the adequacy of the disclosure of off-balance sheet transactions,
arrangements, obligations and relationships in any reports filed with the SEC; and the
appropriateness of the presentation of any non-GAAP financial measures (as defined in the
Regulations) included in any report filed with the SEC or in any public disclosure or release.

7. Review and discuss with management and the independent auditor management’s
report on internal control over financial reporting, and the independent auditor’s audit of the
effectiveness of the Company’sinternal control over financial reporting and its attestation report,
prior to thefiling of any Form 10-K.

8. Review the management letter delivered by the independent auditor in connection
with the audit.

9. If applicable, following such review and discussions, if so determined by the
Committee, recommend to the Board that the annual financial statements be included in the
Company's annual report on Form 10-K.

10. If applicable, meet quarterly with management and the independent auditor to
discuss the quarterly financial statements prior to the filing of the Form 10-Q; provided that this
responsibility may be delegated to the chairman of the Committee or amember of the Committee
who isafinancial expert.

11. Meet at least once each year in separate executive sessions with management, the
internal auditor, if any, and the independent auditor to discuss matters that any of them or the
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Committee believes could significantly affect the financial statements and should be discussed
privately.

12. Have such direct and independent interaction with members of management,
including the Company’s chief financial officer and chief accounting officer, as the Committee
believes appropriate.

13. Review significant changes to the Company’s accounting principles and practices
proposed by the independent auditor, the internal auditor, if any, or management.

14. Review the scope and results of internal audits, if any.

15. Evaluate the performance of the Company’s Chief Financial Officer and internal
auditor, if any, and, if so determined by the Committee, recommend replacement of the
Company’s Chief Financial Officer or interna auditor.

16. If thereis an internal auditor, obtain and review periodic reports on the internal
auditor's significant recommendations to management and management's responses.

17. Conduct or authorize such inquiries into matters within the Committee's scope of
responsibility as the Committee deems appropriate.

18. Provide minutes of Committee meetings to the Board, and report to the Board on any
significant matters arising from the Committee’s work.

19. At least annually, review and reassess this Charter and, if appropriate, recommend
changes to the Board.

20. Prepare the Committee report required by the Regulations to be included in the
Company’s annual proxy statement to the extent the Company’ s securities are publicly traded.

21. Establish aprocedure for receipt, retention and treatment of any complaints received
by the Company about its accounting, internal accounting controls or auditing matters and for
the confidential and anonymous submission by employees of concerns regarding questionable
accounting or auditing matters.

22. If applicable, approve, in accordance with Sections 10A (h) and (i) of the Exchange
Act, the Regulations and the Auditing Standards of the Public Company Accounting Oversight
Board, all professional services, to be provided to the Company by its independent auditor,
provided that the Committee shall not approve any non-audit services proscribed by Section
10A(g) of the Exchange Act in the absence of an applicable exemption. The Committee may
adopt policies and procedures for the approval of such services which may include delegation of
authority to a designated member or members of the Committee to approve such services so long
asany such approvals are disclosed to the full Committee at its next scheduled meeting.

23. Review and approve all related party transactions.
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Authority

By adopting this Charter, the Board delegates to the Committee full authority in its
discretion to:

1. Perform each of the responsibilities of the Committee described above.
2. Appoint achair of the Committee, unless a chair is designated by the Board.

3. Engage and oversee independent counsel and other advisers as the Committee
determines necessary to carry out its responsibilities.

4. Cause the officers of the Company to provide such funding as the Committee shall
determine to be appropriate for payment of compensation to the Company’ s independent auditor
and any legal counsel or other advisers engaged by the Committee, and payment of ordinary
administrative expenses of the audit committee that are necessary or appropriate in carrying out
itsduties.
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unanimously, shall have the power to take any necessary action. No action of the

SAMPLE Committee shall be valid unless taken pursuant to a resolution adopted and
approved by at least two members of the Committee. No member of the
COMPENSATION COMMITTEE CHARTER Commlittee shall panicip_ae inany discussiom or (_ieliberaions relating to such
person’s own compensation or other matters in which such person has a material
interest.
Adopted by the Board of Directors Responsibilities
of The Committee is charged by the Board with the responsibility to:

Purpose

The purposes of the Compensation Committee (the "Committee")
established pursuant to this charter are to discharge the responsibilities of the
Company's Board of Directors (the "Board") with respect to compensation matters
for the Company's executive officers and other employees and consultants to the
extent set forth herein, administer the Company's equity and other compensation
plans, and take or cause to be taken such other actions and address such other
matters as the Board may from time to time authorize the Committee to undertake
or assume responsibility for.

Composition

The Compensation Committee will be comprised of at least two members
of the Board of Directors. Such members will be elected by and serve at the
discretion of the Board. Each Committee member will serve on the Committee
during his or her respective term as a Board member, subject to earlier removal by
amagjority vote of the Board. Unless achair is elected by the Board, the members
of the Committee may designate a chair by vote of the Committee.

Unless the Company is subject, and subject to, and complies with, the
NASDAQ phase-in-rules, each member of the Committee will be (1)
"independent" as defined under applicable Nasdag (or applicable stock exchange)
rules (except as otherwise permitted under such rules), (2) a"non-employee
director" under Rule 16b-3(b)(3)(i) promulgated under the Securities Exchange
Act of 1934, and (3) an "outside director" under the rules promulgated under
Section 162(m) of the Internal Revenue Code of 1986. These terms are more fully
described on Exhibit A attached hereto.

In the event that the Committee has more than two members and one or
more members of the Committee are absent from a meeting of the Committee or
being present at a meeting recuse themselves from an action taken, the remaining
members of the Committee (provided there are at least two such members), acting
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Determine the amount and form of compensation paid to the
Company's executive officers and to review the performance
of such persons in order to determine appropriate
compensation, as well as to establish the Company's general
compensation policies and practices and to administer plans
and arrangements established pursuant to such policies and
practices, to take such action, and to direct the Company to
take such action, as is necessary and advisable to compensate
such persons and to implement such policies and practicesin
amanner consistent with its determinations.

Determine the amount and form of compensation paid to the
Company's Chief Executive Officer ("CEQO"), to take such
action, and to direct the Company to take such action, asis
necessary and advisable to compensate the CEO in a manner
consistent with its determinations, and to review at least
annually the CEO's performance, including in light of goals
and objectives established for such performance, including
the relationship of such compensation to corporate
performance, and in light of such review determine his or her
compensation, provided, however, that upon the appointment
of anew CEO, the entire Board must determine the amount
and form of compensation paid to such new CEO.

To select, engage, compensate and terminate compensation
consultants, legal counsel and such other advisors as it deems
necessary and advisable to assist the Committee in carrying
out its responsibilities and functions as set forth herein.

Approve any employment agreements, severance
arrangements, change-in-control arrangements or special or
supplemental employee benefits, and any material
amendments to any of the foregoing.

To administer the Company's equity compensation plans,
including without limitation to approve the adoption of such
plans, to reserve shares of Common Stock for issuance
thereunder, to amend and interpret such plans and the awards
and agreements issued pursuant thereto, and to make awards
to eligible persons under the plans and determine the terms of
such awards, provided, however, that upon the appointment
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10.

11

12.

13.

Authority

Review and approve, subject to stockholder or Board
approval as required, the creation or amendment of any
incentive, equity-based and other compensatory plans of the
Company (other than amendments to tax-qualified employee
benefit plans and trusts, and any supplemental plans
thereunder, that do not substantially alter the costs of such
plans to the Company or are simply to conform such plansto
applicable laws or regulations).

Review periodically the compensation and benefits offered to
nonemployee directors and recommend changes to the Board
as appropriate.

Produce an annual report on executive compensation for
inclusion in the Company's proxy statement to the extent that
the Company's securities are publicly traded.

Provide minutes of Committee meetings to the Board, and
report to the Board on any significant matters arising from the
Committee's work.

Make regular reports to the Board with respect to significant
actions and determinations made by the Committee.

At least annually, review and reassess this Charter and, if
appropriate, recommend changes to the Board.

Periodically review its own performance and report on its
conclusionsin thisregard to the Board.

Perform such other duties and responsibilities as may be
assigned to the Committee by the Board, as designated in plan
documents, as are required by law, applicable Nasdaq (or
stock exchange) rules, or as are otherwise necessary and
advisable, inits or the Board's discretion, to the efficient
discharge of its duties hereunder.

By adopting this Charter, the Board delegates to the Committee full
authority in its discretion to:

of anew CEO, the entire Board must determine any awards 1. Perform each of the responsibilities of the Committee described
granted to such new CEO under the Company's equity above; provided, howe\{er, tothe extent permitteq by applicable
compensation plans. law, that the Board retains the authority to authorize one or more
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officers of the Company to designate officers and employeesto
be recipients of rights or options created by the Company or to
determine the number of such rights or options to be received by
such officers or employees.

Delegate such of its authority and responsibilities as the
Committee deems proper to members of the Committee or a
subcommittee.

Appoint achair of the Committee, unless achair is designated by
the Board.

Engage and terminate compensation consultants, independent
counsel and such other advisers as the Committee determines
necessary to carry out its responsibilities, and approve the fees
and other terms of retention of any such consultants and other
advisers.

Cause the officers of the Company to provide such funding asthe
Committee shall determine to be appropriate for payment of
compensation to any compensation consultants, independent
counsel or other advisers engaged by the Committee.
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Exhibit A

1 Independent Director.

The Compensation Committee must be composed solely of " independent”
directors, as defined in NASD Rule 4200(a)(15). If the Compensation Committee
is composed of at least 3 members, one non-independent director who isnot a
current officer or employee or family member of such person may serve on the
Compensation Committee for up to 2 years.

The following would not be independent under NASD Rule 4200(a)(15):
(@. Anofficer or employee of the company

(b). A director who has been employed by the company or any parent or
subsidiary of the company within the past 3 years

(c). A director who received, or who had a family member who received,
payments from the company of more than $60,000 during the current fiscal year or
any of the past 3 years, other than compensation to the director for Board service
or compensation to a family member who is an employee but not an executive
officer of the company, its parent, or any subsidiary

(d). A director who is the immediate family member of any person who
was an executive officer of the company or any parent or subsidiary of the
company within the past 3 years

(e). A director who isa partner, executive officer, or controlling
shareholder of any organization to which the company made, or from which the
company received, payments that exceed 5% of the recipient's gross revenues for
that year, or $200,000, whichever is more, during the current or any of the past 3
years, other than payments arising solely from investment

(f). A director who is an executive officer of another company where
any of the company's executive officers has served on the compensation
committee of the other company within the past 3 years

(9). A director who was a partner or employee of the company's outside
auditor and worked on the company's audit during the past 3 years

(h).  Any person who has arelationship that, in the opinion of the Board,
would interfere with the exercise of independent judgment
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2. Non-Employee Director.

Rule 16b-3(b)(3)(i) of the Securities Exchange Act of 1934 defines aNon-
Employee Director as adirector who:

(@). Isnot currently an officer (as defined in Rule 16a-1(f)) of the issuer
or aparent or subsidiary of the issuer, or otherwise currently employed by the
issuer or aparent or subsidiary of the issuer;

(b).  Does not receive compensation, either directly or indirectly, from the
issuer or a parent or subsidiary of the issuer, for services rendered a s a consultant
or in any capacity other than a director, except for an amount that does not exceed
the dollar amount for which disclosure would be required pursuant to Rule 404(a)
of this chapter;

(c). Doesnot possess an interest in any other transaction for which
disclosure would be required pursuant to Rule 404(a) of this chapter; and

(d).  Isnot engaged in a business relationship for which disclosure would
be required pursuant to Rule 404(b) of this chapter.

3. Outside Director.

Regulation 1.162-27(e)(3) promulgated under Section 162(m) of the
Internal Revenue Code of 1986, as amended, defines an Outside Director asa
director who:

(@  Isnotacurrent employee of the publicly held corporation;

(b)  Isnot aformer employee of the publicly held corporation who
receives compensation for prior services (other than benefits under atax-qualified
retirement plan) during the taxable year;

(c)  Hasnot been an officer of the publicly held corporation; and
Does not receive remuneration from the publicly held corporation,

(
either directly or indirectly, in any capacity other than as adirector. For this
purpose, remuneration includes any payment in exchange for goods or services.

From:
Date:

Subject:
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Nasdag

MEMORANDUM

Mighty Oak Corporation
Heller Ehrman LLP
2007

Corporate Governance | ssues related to the Initial Public Offering of
Mighty Oak Corporation (the “Company”)

This memorandum summarizes the principal corporate governance issues the

Company will need to consider in connection with its proposed initial public offering (the “1PO")
and anticipated listing on the Nasdag Global Market (formerly the Nasdaq National Market).
Please note, however, that this memorandum is only an overview. It is neither acomprehensive
treatment of any of the issues described, nor acomplete list of the corporate governance issues
faced by companies pursuing an IPO. Furthermore, it is not intended to provide specific legal
advice to any individual.

Heller Ehrman has prepared several other memos dealing with related aspects of

the IPO process, including:

a“Going Public” memo, which provides an overview of the IPO process and
summarizes the advantages and disadvantages of going public;

a“Publicity” memo, which covers restrictions on public disclosures during the
offering period;

a“Public Company Handbook,” which summarizes the restrictions and reporting
requirements applicable to public companies and their insiders; and

a“Pre-IPO Stock Plan Memo,” which summarizes various issues that should be

considered concerning the Company’s equity compensation plans and arrangements
prior to the IPO.
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I. Overview of Corporate Governance | ssues for Pre-|PO Companies

The Company must consider a number of corporate governance questions in connection
with its planned IPO.

e Doesthe Board of Directors meet the independence, composition and structural
requirements of the SEC and Nasdag? Will the Board need to recruit additional
directors?

* Will the Board of Directors need to create any new committees? What should the
membership of Board committees be post-1PO?

e Will the Audit Committee pre-approve all audit and non-audit services, or will it

delegate some of that authority to a subcommittee, or pursuant to written policies and

procedures?

e What will be the parameters of the Company’s financial “whistleblower” policy, and

how will complaints be investigated?

e Does the Company have a Corporate Secretary who understands the more formal
minute-taking responsibilities of public companies?

e Which officers will be required to file ownership and transaction reports under
Section 16 of the Securities Exchange Act of 19347

e What will be the parameters of the Company’s Insider Trading Policy, and to whom
will the Policy apply? Who will be required to pre-clear trades in the Company’s
stock?

« Areany loansto directors or executive officers outstanding? Such loans must be
satisfied prior to the filing of the | PO registration statement.

e Will the Company adopt a Code of Ethics meeting SEC and Nasdaq requirements, or

will it adopt a broader Code of Business Conduct?
*  Will the Company adopt any anti-takeover defenses?

e Will the Board adopt Corporate Governance Guidelines?

e What kind of procedures will the Company put in place to manage public disclosures,

both required disclosuresin SEC filings and disclosures to the investment
community?

e Doesthe Company have a document retention policy adequate for public company
requirements?

2
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e Hasthe Company named a crisis management team to deal with unanticipated
events?

1. Board of Directors

For most companies considering an IPO, it islikely that bringing the Board of Directors
up to public company standards will require significant advance planning. Many venture-backed
companies have few directors that meet the required “independence” standards of the exchange
listing standards or the SEC audit committee rules. In addition, relatively few privately-held
companies have the formal committee structure required for public companieslisting on an
exchange. Obviously, the selection of directors who will sit on these key committees must be
handled with care.

Board independence standards and composition requirements were significantly
enhanced following passage of the Sarbanes-Oxley Act of 2002. Although there are specific
SEC rulesrelating to certain aspects of corporate governance, most of the relevant rules are
embodied in the Nasdaq listing standards.

A. Director Independence Requirements

Nasdaq requires that the Board of Directors of its listed companies be comprised of a
majority of independent directors. The Board must affirmatively determine whether each non-
management director is “independent,” i.e., that the director has no relationship that would
interfere with the independent exercise of the director’s judgment in carrying out the director’s
responsibilities.

Nasdaq had identified a number of relationships that are considered significant
impairments of independence. The rules provide that, if any of the following relationships exist
with respect to a particular director, that director may not be considered independent.

e A director is, or during the past three years was, employed by the Company or by any
parent or subsidiary of the Company;

e A director accepts, or has afamily member who accepts, any payments from the
Company or any parent or subsidiary of the Company in excess of $100,000 during
any period of twelve consecutive months within the three years preceding the
determination of independence, other than compensation for board or board
committee service, payments arising solely from investments in the Company’s
securities, compensation paid to afamily member who is a non-executive employee
of the Company or a parent or subsidiary of the Company, benefits under atax-
qualified retirement plan, or non-discretionary compensation.*

* For purposes of adirector" Nasdagq rules defi “family member" to include
aperson's spouse, parents, children and siblings, whether by blood, marriage or adoption or who has the same
residence as the director.

66 of 159



ACC's 2007 ANNUAL MEETING

e Adirector is, or during the past three years was, employed by the Company or by any
parent or subsidiary of the Company as an executive officer, or has afamily member
who was so employed.

e Adirector is, or hasafamily member who is, a partner in, or a controlling
stockholder or an executive officer of, any organization to which the Company made,
or from which the Company received, payments (other than those arising solely from
investment in the Company’s securities) that exceed 5% of the recipient’s
consolidated gross revenues for that year, or $200,000, whichever is more, in the
current fiscal year or any of the past three fiscal years, other than payments arising
solely from interestsin the Company's securities or payments under non-discretionary
charitable contribution matching programs.

« A director is employed as an executive officer of another entity where any of the
executive officers of the Company serve on the compensation committee of such
other entity, or if such relationship existed during the past three years.

e Adirector is, or during the past three years was, a partner or employee of the
Company's outside auditor who worked on the Company’ s audit during the past three
years, or has afamily member who was so employed.

It isimportant to note, however, that the absence of any of these specified relationships
does not mean that a particular director isindependent. Many other relationships (including
business or social relationships between a director and amember of management outside the
Company) may impact a particular director’s independence and should be considered by the
Board in the course of making an independence determination. In particular, relationships that
are close to the prohibited relationships (e.g., a director whose family member is employed by
the Company in a non-executive capacity) should be carefully scrutinized.

B. Board Committee Requirements

Nasdaq listing requirements (and, with respect to the Audit Committee, SEC rules)
impose certain requirements on the Committee structure of a public company’s Board. Each
public company must have an independent Audit Committee. In addition, certain decisions
regarding executive compensation and director nominations must be made either by independent
Compensation and Nominating Committees, respectively, or by action of the independent
directors.

Each of these Committees should have a written charter.
1 Audit Committee

Nasdaq and SEC rules require public companies to have an Audit Committee comprised
of at least three independent directors. In addition, SEC rules impose an enhanced independence
standard for Audit Committee members. A director is not eligible to serve on the Audit
Committee in any year if the director receives any compensation from the Company other than
for Board servicein that year. In addition, none of the Audit Committee members can be an
“affiliate” of the Company, defined as a person who controls, is controlled by, or is under

4
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common control with the Company. Generally speaking, adirector who owns less than 10% of
the Company’s outstanding common stock, without any other relationships, will not be
considered an “ affiliate” for this purpose. A director with ahigher level of stock ownership may
serve on the Audit Committee only if the Board affirmatively determines that the director is not
an “affiliate.”

Under Nasdaq rules, each of the members of the Audit Committee must be “financially
literate," i.e., able to read and understand fundamental financial statements. At least one member
of the Audit Committee must be “financially sophisticated,” i.e., must have had past
employment experience in finance or accounting, professional certification in accounting, or
other comparable experience or background. In addition, SEC rules require the Company to
disclose whether at least one member of the Audit Committeeis a“financial expert,” adefined
term that is similar but not identical to Nasdag's financial sophistication requirement.

Therole of the Audit Committee has been dramatically enhanced in recent years, and the
Audit Committee now has a broad list of specific responsibilities.

e TheAudit Committee is responsible for the appointment, compensation, retention,
oversight, and if necessary the replacement, of the Company’s outside auditors.

e TheAudit Committee must review the independence of the auditor, which will
include areview of non-audit services being provided by the auditor. (Under SEC
rules, auditors may not provide certain non-audit services to their audit clients
without impairing their independence).

e The Audit Committee must pre-approve audit and non-audit services.

e The Audit Committee must review with the auditor the Company’s critical
accounting policies and practices; all alternative treatments of financial information
within GAAP that have been discussed with management, together with the
ramifications of the use of such aternative treatments; and other written
communications between the auditor and management, including the management
letter and schedule of unadjusted differences.

e The Company's CEO and CFO are required to disclose to the Audit Committee, on a
quarterly basis, al significant deficienciesin the design or operation of internal
control over financial reporting that would adversely affect the Company’s financial
statements, and any fraud, whether or not material, that involves management or other
employees who have asignificant role in such internal controls.

e TheAudit Committeeis required to establish procedures for receiving and handling
complaints received by the Company regarding accounting, internal accounting
controls or auditing matters, or the confidential, anonymous submission by Company
employees of concerns regarding questionable accounting or auditing matters. These
procedures are often referred to as the “whistleblower policy.”

e TheAudit Committee must prepare areport for the annual meeting proxy statement.
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e TheAudit Committee must have the authority to engage independent counsel and
other advisors as it deems necessary to carry out its duties; the Company must
provide adequate funding for such independent advisors.

e The Audit Committee, or another committee of independent directors, must review
and approve all “related party” transactions, i.e., transactions between the Company
and itsinsiders?

The Audit Committee must make some additional decisions with respect to certain of its
responsibilities.

Pre-Approval of Non-Audit Services: The Audit Committee may approve all such
services on acase by case basis. It may delegate some or all of this pre-approval authority to a
subcommittee of one or more of its members. Alternatively, the Audit Committee may approve
some or adesignated portion of the non-audit services pursuant to a pre-approval policy,
provided that (i) the policy is detailed as to the particular service; (i) the Audit Committeeis
informed on atimely basis of each service approved under such a policy; and (iii) the policy does
not delegate Audit Committee responsibilities to management. The Audit Committees of many
1PO companies choose to begin with the Committee approving each of these services. The
Committee may choose to delegate or develop a pre-approval policy later, based on its particular
needs.

Financial “Whistleblower” Policy: The Audit Committee must develop a procedure that
alowsfor (i) the receipt, retention and treatment of complaints received by the Company
regarding accounting, internal accounting controls or auditing matters and (ii) the confidential,
anonymous submission by employees of the Company of concerns regarding questionable
accounting or auditing maters. Principle decision points for the Audit Committee with respect to
such policiesinclude:

* How should anonymity of Company employees be protected? The Audit Committee
may simply accept unsigned letters from employees, but many Committees find it
difficult to follow up on such complaints. The Committee should consider
investigating and evaluating third-party service providers, which offer anonymous
telephone hotlines and e-mail services for whistleblower policies.

e How should complaints be reviewed? Some Audit Committees prefer to review each
complaint. Other Committees designate a gatekeeper, who may either bea
Committee member or amember of management, such as the General Counsel, to
review complaints before they are presented to the full Committee. Aswith pre-
approval procedures, the Audit Committees of many |PO companies choose to begin
with reviewing each complaint. The Committee can adopt a pre-review procedure

2 Given the enhanced responsibilities of the Audit Committee, some companies transfer the responsibility
of approving related party transactions to another independent committee, such as the Governance Committee, if the
Company hasone. Note that the Board, the Audit Committee or the Committee designated to approve related party
transactions should ratify all such transactions prior to the IPO.
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later based on its particular experience. If such apre-review system is used, the Audit
Committee must be kept informed on atimely basis about what complaints have been
reviewed and processed.

2. Compensation Committee

Nasdaq rules require that the compensation of the Company' s executive officers be
determined either by a Compensation Committee comprised solely of at least two independent
directors or by amgjority of the Board' s independent directors. Most companies prefer to set up
a Compensation Committee, however, because of the favorable treatment under Section 16 of the
Exchange Act and Section 162(m) of the Internal Revenue Code for companies with independent
Compensation Committees,

In order to qualify for favorable treatment under Section 16 and IRC Section 162(m)
members of the Compensation Committee should also qualify as “non-employee directors’
under Section 16 of the Exchange Act, and “outside directors’ under Section 162(m) of the
Internal Revenue Code, terms whose definitions are similar but not identical to the definition of
“independent director” for general Nasdaq purposes. To quaify under these additional
standards, a director must not receive any compensation from the Company other than for Board
service, must have no interest in amaterial transaction that would require disclosure asa “related
party transaction” under SEC rules, must not be a current employee of the Company, and must
never have been an officer of the Company.

The function of the Compensation Committee is to develop and periodically review
compensation policies and practices applicable to executive officers, including the criteria upon
which executive compensation is based, the specific relationship of corporate performance to
executive compensation, and the components of executive compensation, including salary, cash
bonus, deferred compensation, and incentive or equity-based compensation. The CEO may
attend Compensation Committee meetings, but Nasdag rules specifically prohibit the CEO from
being present during deliberations regarding the CEO’s compensation. The Compensation
Committee must prepare areport for the annual meeting proxy statement.

The SEC recently adopted new rules with respect to executive compensation disclosure,
which became effective for disclosures made for fiscal years ending on or after December 15,
2006. The new disclosure requirements are likely to enhance the attention paid to the
Compensation Committee and its functions.

3. Nominating Committee

Nasdaq rules require that the nominees for the Company’s Board of Directors must be
selected, or recommended for the Board's selection, either by a Nominating Committee
comprised solely of at least two independent directors or by a majority of the Board's
independent directors. The Nominating Committee should determine whether it will develop
standards for new directors, and whether those standards will differ for directors nominated by
stockholders.

The Nominating Committee may also act as a Corporate Governance Committee. The
specific functions of such a governance committee will vary by company, but they often include
7
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setting Board policies (e.g., apolicy limiting the number of public company Boards a director
can serve on concurrently), or considering term limits and mandatory retirement ages for
directors. Alternatively, the Company may decide to adopt Corporate Governance Guidelines
(see discussion below). Many new public companies operate without a formal Corporate
Governance Committee while their Boards are relatively small.

4. Phase-In for New Public Companies

Nasdaq currently permits companies listing in connection with an IPO to phasein

compliance with the Board and committee independence rules. The Company must have at least

oneindependent director on each Committee at the time of |PO effectiveness, a mgjority of
independent directors on each Committee within 90 days, and fully independent Committees
within one year.

There are also limited exemptions to the independence rules for all Nasdag-listed

companies, whether or not they are listing in connection with an IPO. A Committee with at least
three members may include one non-employee director who is not independent under the Nasdaqg

standard. Directors sitting on a Committee under this limited Nasdag exemption may not chair
the Committee and may not sit on the Committee for more than two years. In addition, the
Company must disclose the fact that it is relying on the Nasdag exemption in its annual meeting
proxy statement. Note, however, that al Audit Committee members must still meet the SEC

independence standards. In addition, the Compensation Committee members must still meet the

Section 16 and IRC 162(m) standards to retain favorable treatment under those rules.

Although Nasdaq permits companies to phase in compliance with the rules, we
recommend that the Company nevertheless strive to be in compliance at the time of the IPO, or

shortly thereafter. The Company should also consult with its lead investment banker for the IPO

to seeif the bankers have any concerns with marketing the | PO to potentia investorsif the

Company plansto rely on the Nasdagq transition rules for directors. Finding directors that will be

agood “fit" for a public company Board is often a challenging process which can take longer
than anticipated. Similarly, the use of the Nasdaq exemptions is probably best restricted to an
interim or emergency basis.

5. Board Size

Although there are no specific minimum Board size requirements for public companies,
filling out the Committees with independent directors can present logistical difficulties. For

example, if the Board hasonly five directors, even if four are independent, each director will sit

on at least two committees. The Audit Committee, in particular, will have a greatly expanded
role following the IPO, and many Audit Committee members are reluctant to sit on multiple
committees. Asapractical matter, therefore, many public companies will have at least six
independent directors.

6. Board Compensation

Generally speaking, the directors of public companies have more specific responsibilities

than the directors of private companies, and therefore tend to receive a higher level of
compensation. There are no fixed standards for Board compensation, and the Company will
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need to determine what level of compensation (and the mix of cash versus equity compensation)
is appropriate. Many companieswill pay certain key directors, such as the Audit Committee
chairman, additional compensation in recognition of that director’s additional responsibilities.

7. Board Minutes

Although Board minute-taking practices will not necessarily change following an IPO,
the Board should recognize that Board and committee minutes are more likely to come under
scrutiny once the Company is public. One example of thisincreased scrutiny occurred during
the recent Disney case, where the Delaware court spent a considerable amount of time examining
the minutes of Disney’s Compensation Committee in order to determine whether the Board had
met its fiduciary duties in approving the employment package and severance arrangements for
former executive Michael Ovitz. In addition, the SEC and other regulatory bodies may ask to
see Board or committee minutes during the course of an investigation.

Inlight of this potential for additional scrutiny, the Company should appoint a Corporate
Secretary who is responsible for preparing Board meeting minutes on atimely basis. Whilethe
Secretary need not be an attorney, the Secretary should be cognizant of the legal and business
environment in which the Company operates. The independent members of the Board should
also determine how minutes should be taken for the executive sessions that Nasdaq requiresits
listed companies to have on aregular basis, which the corporate Secretary typicaly will not
attend.

Section 16 Compliance

Section 16 under the Exchange Act imposes certain reporting requirements and trading
restrictions on the Company’ s directors, 10% stockholders, and certain officers of the Company.
One important pre-1PO task is the designation of the Company officers who will be subject to
Section 16. The Section 16 rules limit the term “officer” to those officers generally considered
“executive officers,” including the Company’s president, chief executive officer, chief financial
officer, principa accounting officer and vice presidents in charge of aprincipal business unit,
division or function. However, any other officer or other person who performs a policy-making
function for the Company may also be considered an “officer” for Section 16 purposes,
regardless of title.

In addition to identifying the Section 16 officers, the Company will need to decide
whether it will ask acompany employee to act as a Section 16 filing agent for those officers.
Although Section 16 filings are the responsibility of each individual, many companies find it
convenient to designated such an agent on behalf of their own officers, particularly since the
turnaround time for the required transaction reportsis short (two business days). The Section 16
rules permit an officer or director to designate afiling agent viaa power of attorney. If an agent
is designated, and the power of attorney is properly filed with the SEC, the agent can make the
Section 16 filings without having to track down the officer for signatures each time areport is
due.

All Section 16 reports must be filed electronically. Insiders may not use the Company’s
EDGAR codes for these filings, but must each obtain an individual EDGAR filing code.

9
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EDGAR codes may be obtained by filling out an online application form on Form ID, which can
be found at: http://www.edgarfiling.sec.gov/).

Note that a Company officer or director who is an insider at another public company may
already have an individual EDGAR code. Those individuals should not apply for anew EDGAR
code, but should use the same EDGAR codes for all individua filings.

IV.  Insider Trading Policy
A. General Considerations

Rule 10b-5 under the Exchange Act provides that anyone who possesses “ material
nonpublic information” regarding the Company must abstain from trading in, or recommending
on the basis of such information the securities concerned, for aslong as such inside information
remains undisclosed. Determining what information is“material” is often difficult, but the basic
test iswhether it isinformation a reasonable investor would consider important in determining
whether to purchase or sell securities.

Most public companies adopt an Insider Trading Policy that provides that trading by
insiders take place during certain pre-established “window periods,” and such trading is
prohibited during pre-established “blackout periods.” The Company will need to consider a
number of questionsin connection with designing its Insider Trading Policy, including the
following:

e Who will be subject to the policy? At aminimum, the policy should cover al officers
and directors of the Company, as well as any individuals below the executive level
who may have access to sensitive financial information prior to its public release
(e.g., finance and accounting staff). For new public companies with arelatively small
number of employees, it may be appropriate for the policy to cover all employees.
The policy should aso extend to trades made by close family members and others
sharing the household of covered persons. The Company may aso want to consider
whether its consultants should be covered by the policy.

e Who will be subject to pre-clearance rules? Many companies require that certain
senior executive “pre-clear” trades with a designated compliance officer. This
protects the senior executive from executing atrade during a period in which thereis
amaterial undisclosed transaction; the market (and regulators) may impute
knowledge of such transactions to all senior executives.

e What blackout period is appropriate? The extent of the blackout period varies by
industry, but is generally tied to the period in which insiders might be expected to
know the quarterly financial results. A typical blackout period might extend from the
first day of the last month of the quarter until two trading days after the public release
of the earnings information.
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B. Rule 10b5-1(c)

Rule 10b5-1(c) under the Exchange Act provides for a safe harbor defense against Rule
10b-5 liability for a person who trades in Company securities if such trades occur:

e Pursuant to awritten plan, or abinding contract or instruction, entered into at atime
when the insider was not aware of material nonpublic information; if properly done,
purchases and sales may continue under the plan, contract or instruction evenin
periods during which the insider is aware of material nonpublic information; or

e Pursuant to a“blind trust” where the insider has delegated all investment control to
another party.

Although Rule 10b5-1(c) plans are generally adopted by individuals working with their
own brokers, the Company will need to decide whether it will develop policies with respect to
Rule 10b5-1(c) plans adopted by its directors, officers or employees. In particular, although the
SEC rules permit sales to occur any time as long as the sales are otherwise in accordance with
the rule, many companies prefer to limit sales under such plans to regularly-scheduled window
periods. Many companies also require executives to suspend such plansin certain limited
circumstances (e.g., if the company is considering a major merger or acquisition transaction).

V. Other Governance Issuesfor the Board of Directors
A. Loansto Insiders

Under Section 13(k) of the Exchange Act, it is unlawful for any public reporting
company (including for this purpose any company that has filed a registration statement for its
IPO) to extend or maintain credit, or arrange for the extension or maintenance of credit, to any
director or executive officer of the Company. Therefore, the Board should determine if there are
any such outstanding loans (e.g., relocation loans, loans to purchase stock options, other personal
loans) to directors or executive officers, and ensure that they are satisfied before the filing of the
IPO registration statement.

Loans that were in effect prior to July 30, 2002, may remain outstanding, provided that
they have not been materially modified since that date. The definition of “material
modification,” is very broad, however. If the Company has pre-July 2002 |oans that have been
modified in any way since July 2002, please consult with us to determine if such modifications
were “material.”

B. Code of Ethics

Under applicable SEC and Nasdaq rules, a company must have a publicly-available code
of ethics applicable to all directors, officers and employees. At aminimum, the Code must
promote: (1) honest and ethical conduct; (2) full, fair, accurate, timely and understandable
corporate disclosure; compliance with applicable laws, rules and regulations; (3) prompt internal
reporting to appropriate persons of violations of the Code, and (4) accountability for adherence
to the Code.
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The principal decision for the Board on this issue is whether to go beyond the minimum
standards of the SEC and Nasdaq rules and adopt a broader code of business conduct for the
Company.

C. Anti-Takeover Defenses

A full discussion of anti-takeover defenses is beyond the scope of this memorandum.
However, it istypical for the Board to consider whether the Company will adopt some relatively
straightforward anti-takeover defenses in connection with its IPO.

The most common forms of anti-takeover defenses include:

* Reincorporating into Delaware. If the Company is not already incorporated in
Delaware, reincorporating into that state is frequently advisable in connection with an
IPO. Delaware law allows companies to eliminate stockholder actions by written
consent, to issue blank-check preferred stock, and to limit business combination
transactions with interested stockholders, &l of which are intended to reduce the
probability of ahostile takeover. In addition, Delaware has a well-developed body of
corporate law that helpsto clarify the Board's fiduciary obligationsin the event of a
takeover attempt.

Dividing the Board into two or three classes. Such “classified Boards’ are more
difficult to take over through a proxy contest, since only a portion of the directors are
elected at any given meeting. In addition, under Delaware law directors on classified
Boards can be removed by stockholders only for cause. Classified Boards have
become less popular with ingtitutional stockholdersin recent years, and the adoption
of aclassified Board in connection with an | PO is less common now than in the past.
Still, many companies adopt such Boards, both as a anti-takeover defense and asa
way to maintain continuity on the Board.

e Adopting a“poison pill” stockholder rights plan. Although the validity of such plans
has been repeatedly upheld by the Delaware courts, they have become unpopular with
institutional investorsin recent years. It isnow relatively uncommon for companies
to adopt such plansin connection with an | PO, athough these plans remain
something that companies should consider if an actual threat materializes.

D. Corporate Gover nance Guidelines

Although Corporate Governance Guidelines are not required for Nasdag-listed
companies, they are commonly used by larger public companies and required for NY SE-listed
companies. The Board should therefore consider whether the Company should voluntarily adopt
them. Guidelinestypicaly cover such issues as Board membership or independence criteria (if
the Company wants to adopt rules more stringent than the SEC rules or Nasdaq rules require),
Board evaluation procedures, minimum stock ownership requirements for directors and
executive officers, policies on how many public company Boards a director may concurrently
serve on and till remain on the Board of the Company, mandatory retirement ages or term limits
for directors, or CEO succession plans.
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VI.  Other Governance I ssuesfor Management
A. Internal Control Over Financial Reporting; Disclosure Controls

Onceit is public, management will have to include, in its Annual Report on Form 10-K,
an evaluation of the Company’sinternal control over financial reporting, and a determination as
to whether such controls are effective. The auditors will separately audit such internal controls,
and issue areport on whether it agrees with management's evaluation of the internal controls'
effectiveness. This requirement will not apply to new public companies until their second
Annual Report on Form 10-K. For example, if a calendar-year company completes a public
offering in 2007, it would not have to include the report in its 2007 Form 10-K, duein early
2008, but it would have to include the report in its 2007 Form 10-K, duein early 2009.

In preparation for going public, the Company will need to upgrade itsinternal controlsto
public company standards. Internal control requirements are extensive, and a full discussion of
these requirements is beyond the scope of this memorandum.

From a governance standpoint, the Company will need to develop “disclosure controls.”
Although there is overlap between the procedures designated “ disclosure controls’ and those
designated “internal control over financia reporting,” “disclosure controls” specifically refersto
procedures for drafting and reviewing periodic and other disclosures that public companies are
required to make. The CEO and the CFO are responsible for devel oping controls to ensure that
information required by the Company to be disclosed to the SEC is recorded, processed,
summarized and reported accurately and on atimely basis and that information is accumulated
and communicated to management as appropriate to allow timely decisions regarding such
required disclosure. The CEO and CFO officer certifications required with each periodic
(quarterly or annual report) will need to include specific certifications on the effectiveness of the
disclosure controls, beginning with the first periodic report filed after IPO effectiveness.

Many public companies create a Disclosure Committee, a management committee that
will typically include the CFO, the general counsel, senior operational officers, and an investor
relations officer. The function of the Disclosure Committee is to monitor the operation of the
disclosure controls to make sure they are operating effectively, and to review draft disclosures.

B. Press Releases and Other Disclosuresto the Investment Community

As a public company, the Company will be communicating to financial analysts,
institutional investors, and other members of the investment community on aregular basis.
Many companies embarking on an IPO will therefore engage the services of a outside public
relations firm and hire an experienced investor relations officer to handle such public disclosures.

The Company must follow the restrictions of SEC Regulation FD and avoid “selective
disclosure” of non-public information. Many public companies adopt a Corporate
Communications Policy, which designates certain officers (typically the CEO, the CFO and the
senior investor relations officer) to act as spokespersons for the Company’s disclosures.
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C. Document Retention Policy

Once the Company has filed a registration statement for its IPO, it will become subject to
the provisions of the Sarbanes-Oxley Act of 2002. Although Sarbanes-Oxley contains no
specific document retention requirements, many of the disclosure rules have implicit
requirements for good document retention policies. For example, the certifications on disclosure
controls and internal controls that the CEO and CFO will be required to make with respect to
periodic reports are required to be supported by “appropriate documentation.” Many companies
embarking on an 1PO use the opportunity to review and formalize their document retention
program and policies.

D. Crisis Management and Emergency Response

Many companies embarking on an PO expect to undergo substantial growth once they
become public. Informal methods of dealing with emergencies — including both operational
emergencies such as power failures and natural disasters as well aslegal and compliance ones,
such as shareholder lawsuits or regulatory investigations —may no longer suffice. In making the
decision to go public, the Company should also consider setting up aforma “crisis
management” or “emergency response” team, so that it will be able to respond more quickly to
such events.

E. Website Cleanup

The Company should review its website well in advance of filing its PO registration
statement to make sure historical information concerning the Company is properly identified and
segregated. Management should ensure that the Company’s website is “ scrubbed” to either
remove links to third party sources about the Company’s products or prospects, or segregate
them from the section of the Website in which the IPO documents will be posted. In particular,
the Company should remove any links to brokers' research reports on the Company or its
industry, or to news stories that go beyond factually reporting the Company’ s business and
financial developments. Inappropriately-placed links might cause the information to be
considered “incorporated by reference” into the Company’s | PO registration statement, which
would effectively make the Company a guarantor of the statements in those third-party sources.

Once the Company is public, it will be required to post or link periodic reports and
insider trading reports filed with the SEC to the Company’ s website. Management should ensure
that any needed enhancements to the website are completed before the | PO effective date.

VII.  Conclusion

The suggestions provided above attempt to briefly detail the primary corporate
governance decisions points to be made in connection with an IPO. They areintended only as
general guidelines and the Company may have specia issues or considerations.
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May 2007

MIGHTY OAK CORPORATION
CORPORATE GOVERNANCE COMPLIANCE CHECKLIST
PRE-IPO COMPANIES'

Requirement

Comment on Applicability of Rules to New Public Companies

BOARD OF DIRECTORS COMPLIANCE CHECKLIST

Tndependent Directors: The board must be comprised of a
majority of independent directors.* [Nasdag Rule 4350(c)(1)]

“There is a 12-month phase-in for this requirement for new public
companies. [Nasdag Rule 4350(a)(5)].

Exccutive Sessions: The board must have regularly convened (at
least twice a year) executive sessions of the independent directors,
[Nasdag Rule 4350(c)2)]

Code of Ethies: Board must adopt a Code of Ethics meefing
specified requirements applicable to alldirectors, officers and
employees. [Item 406 of Reg. S-K, Nasdag Rule 4350(n)].”

‘Company must disclose whether it has a code of ethics i its anmual
meeting proxy statement

Can file Code of Ethics with IPO registration statement or post to website

IS

Section 16 Compliance. Board must determine which officers
required to file ownership and transaction reports under Section 16
of the Securities Exchange Act. Directors should apply for
individual EDGAR filing codes, unless they already have them.

e | Form 3s for each director and exccutive officer must be on file prior to the

1PO effective date. The Company may wish to obtain powers of attorney.
from Section 16 filers to facilitate future filings

Insider Trading Policy. Board should adopt Insider Trading
Policy regulating trading in company securities by company
directors, officers and employees.
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Requirement

Comment on Applicability of Rules to New Public Companies

Requirement

Comment on Applicability of Rules to New Public Companies

Loan Restrictions. 1tis unlawul for any issuer, as defined in the
Sarbanes-Oxley Act of 2002, to extend or maintain credit, or to
arrange for the extension or maintenance of credit, to any director
or executive officer of the Company. [Exchange Act Section
130

"Any outstanding loans to directors or executive officers should be repaid
prior to the filing of the IPO registration statement.

WL AUDIT COMMITTEE COMPLIA!

CE CHECKLIST

1. Membership: The audit commitice must have three or more
‘members, all of whom must be independent directors. [Exchange
Act Section 10A(m), Nasdag Rule 4350(d)(2)(A)]

Note: There is a higher standard of “independence” on the audit
commite than the standard applicable 10 the board as described in
ttem L.1. above

Companies must have at least one independent director on the Audit
Committee at the time of IPO effectiveness, a majority of independent
‘members within 90 days and all independent members within one year of
IPO effectiveness.

3

Appointment and Oversight of Auditor:

e audit committee is directly responsible for the
appointment, compensation, retention and oversight of the
work of any accounting firm engaged to prepare or issue an
audit report or other audit, review or attest services for the
Company. [Exchange Act Section 10A(m)(2)]

‘The accounting firm must report directly to the audit
committee. [Exchange Act Section 10A(m)(2)]

« The audit committee is responsible for the resolution of
disagreements between management and the auditor regarding
I reporting. [Exchange Act Section 10A(m)(2)]

financs

2. Audit Committee Financial Expert:

Determine whether any member of the Audit Committee meets
the definition of "audit committee financial expert.” [liem
407(d)(5) of Reg. S-K]

All audit committee members must be able to read and
understand financial statements at the time of their
appointment. [Nasdag Rule 4350(d)(2)(A)]

Nasdag requires that at least one member of the audit
comittee have “past employment experience in finance or
accounting, requisite professional certification in accounting or
any other comparable experience or background which results
in the individual’s financial sophistication, including being or
having been a chief executive officer, chief financial officer or
other senior officer with financial oversight responsibil

{Nasdag Rule 4350(d)2)A)]
0 iy U

ki S

‘Companies must disclose, in Form 10-K or annual meeting proxy

statement, whether they have at least one audit committee financial

expert, or if not, why not; if Audit Committee has one or more financial

experts, at least one must be identified.

Some companies voluntarily add this information to their IPO registration
ement.

a.

‘Authority to Engage Advisors: The audit committee has authority
to engage independent counsel and other adviser etermines
ry to carry out its duties. [Exchange Act Section

2

s a

is n
10A(m:

. Pre-Approve Audit and Non-Audit Services: The audit commiltee

‘must pre-approve” audit and nonaudit services provided by the
independent auditors. [Rule 2-01(c)(7) of Regulation S-X:
Exchange Act Section 10A(i)]

>

‘Prohibited Non-Audit Services: Review non-audit services
currently provided by the independent auditor to determine
whether any of these services are prohibited under Section 201 of
Sarbanes and the SEC implementing rules.” [Exchange Act Section

10A(8)]

arporste Counsel i
i Heler Ehiman,
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Requirement

Comment on Applicability of Rules to New Public Companies

7. Reports from Auditors: The Company’s auditors must provide the
audit committee with timely reports regarding:

All

cal accounting policies and practices;

Al alternative treatments of financial information within
GAAP that have been discussed with management,
of the use of such an
treatments and the treatment preferred by the independent
auditor; and

« Other material written communications between me
independent auditor and management,
management letter and schedule of unadjusted dnfmmc [Rule]
207 of Reg. S-X; Sarbanes § 204]

"Applies 0 any audit completed on or after Company files its PO
registration statement

Report from CEO and CFO: The CEO and CFO are required (o
disclose 1o the audit commitiee on a quarterly basis (1) all
significant deficiencies in the design or operation of internal
controls that could adversely affect the Company’s ability to
record, process, summarize and report financial data; and (2) any
fraud, whether or not material, that involves management or other
employees who have a significant role in the Company’s internal
controls. [Exchange Act Rule 13a-14]

Officer certification requirements will begin with irst periodic report
filed after IPO effectiveness.

Whistleblower Procedures: Establish procedures for: (1) the
receipt, retention and treatment of complaints received by the
arding accounting, internal accounting controls or
«mllun& ‘matters; and (2) the confident onymous submission
by employees of the Company of concerns regarding questionable
accounting or auditing matiers. /Exchange Act Section 10A(m)(4)]

regar

0. Related-Party Transactions: Review and approve al elacd-party
transactions. * [Nasdag Rule 4350(h)]

‘Audit Committee should ratify existing related party (ransactions prior (o
filing of IPO registration statement.

i reserved Reprinted wilspermision fo attendecs of the 2007 anmual mecting
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Requirement

Comment on Applicability of Rules to New Public Companies

T1. Audit Committee Charter:

« Revise the audit committee charter to state the audit
committee's purpose of overseeing the Company's accounting
and financial reporting processes, and the audits of its financial
statements, and to include the following specific audit
committee responsibilities and authority:

ible non-audit

the pre-approval of all audit services and permit
services;

o the sole authority to appoint, determine funding for and oversee
the independent auditors;

o the responsibility to establish procedures for complaints; and

the authority 10 engage and determine funding for independent
counsel and other advisors. [Nasdag Rule 4350(d)(1)]

Recommend to the board the adoption of the amended audit
commitiee charter. [Nasdag Rule 4350(d)(1)]

Should be adopted before the IPO effective date.
Charter must be filed with proxy statement at least once every three years

Many companies voluntarily post Audit Commitiee Charter on their
websites

1. NOMINATING COMMITTEE COMPLIANCE CHECKLIST

Director Nominations: The nomination of dircctors must be
selected or recommended for the Board's selection by (a) a
majority of independent directors on the board or (b) by a
nominating committee comprised solely of independent directors.
[Nasdag Rule 4350(c)(4)(A)]

‘Company must disclose in its annual meeting proxy statement whether it
has an independent nominating committee, or if not, why not.
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Requirement

Comment on Applicability of Rules to New Public Companies

‘Membership: The Compensation Commitiee must have at least
two members, and all members must be independent directors. 1f
the compensation committee has at least three members, one non-

ndent, non-employee member may serve under a special and|
limited exception.”" [Nasdagq Rules 4350(c)(3)(A)ii).
A350(c)3)(BNii)]

New public companies should have fully independent Compensation
Comittee at time of PO effectiveness to comply with IRS and SEC
Section 16 requirements.

Non-Employee Directors: All membe
committee must qualify as “non-employ
3 of the Securities Exchange Act of 1934]

o the compensation
directors.” * (Rule 16b-

. Outside Directors: All members of the compensation committee
i

must qualify as “outs
[Internal Revenue Code of 1986]

¥ [Section 162(m) of the

Requirement Comment on Applicability of Rules to New Public Companies
2. Membership: The Nominating commitiee must have at least two_| Must have one independent member at time of TPO, majority of
‘members, and all members must be independent directors. If the | independent members within 90 days, and all independent members
‘nominating committee has at least three members, one non- ithin 12 months of IPO effective date (subject to applicable Nasdag
independent, non-employee member may serve under a special and | exemptions). If the company has no nominating committee, the Board
limited exception” [Nasdag Rule 4350(c)(4)(A)ii)] must adopt a resolution that the independent directors will select director
nominees, or recommend them for the Board's selection, consistent with
Nasdaq Rule 4350(c)(4). by the IPO closing date.
3. Director Standards: The Nominating Committee should ‘Company must disclose its policies in annual meeting proxy statement.
determine whether it will develop standards for new directors, and
whether standards will differ for directors nominated by
stockholders. [ltem 7(d)(2)(ii) of Schedule 14A]
4. Corporate Governance: Determine whether Nominating Governance committees and governance guidelines not specifically
Committee will also act as Corporate Governance Committee, | required by Nasdag; some companies adopting voluntarily.
and/or whether Company will adopt Corporate Governance
guidelines.
5. Nominating Committee Charter. Adopt or revise Nominating | Should be adopted prior to PO effective date,

Committee Charter consistent with post-IPO functions.

V. COMPENSATION COMMITTEE COMPLIANCE CHECKLIST

Officers” Compensation: The compensation of the Company’s
officers'” must be determined by (a) a majority of the independent
directors on the board or (b) a compensation commitiee consisting
solely of independent dircctors. The CEO may be present during
deliberations regarding other officers’ compensation, but may not
vote. The CEO must not be present during the deliberations
regarding his compensation. [Nasdag Rule 4350(c)3)(A)-(B)]

. Compensation Policies and Practices

Develop and periodically
review compensation policies and practices applicable to executive
officers, including the criteria upon which exccutive compensation
is based, the specific relationship of corporate performance to
executive compensation and the composition in terms of base
salary, deferred compensation and incentive or equity-based
compensation and other benefits. [ltem 8 of Schedule 14A; Item
402(k)(1) of Reg. SK]

B

. Compensation Committee Charter. Adopt or revise

Compensation Committee charter consistent with pos
functions

Should be adopted prior to IPO effective date.

2007 Hellr Ehvman LLP. All ight
arporate Counsel
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Requirement Comment on Applicability of Rules to New Public Companies Requirement Comment on Applicability of Rules to New Public Companies
7. Hold Annual Stockholder Meeting. This will allow the Company | Nasdaq requires its listed companies 10 have a stockholder meeting once
V. MANAGEMENT COMPLIANCE CHECKLIST o defer its first public company stockholder meeting until the | each calendar year.
following year. At the meeting, obtain stockholder approval for
1. Loan restrictions. 1t is unlawful for any issuer, as defined in the | Any outstanding foans to directors or executive officers should be repaid any option plans and other compensatory arrangements, including
Sarbanes-Oxley Act of 2002, to extend or maintain cre prior to the filing of the IPO registration statement. Section 280G parachutc arrangements, that haven't previously
arrange for the extension or maintenance of credit, to any director gotten stockholder approval. It is much easier o get stockholder
o executive officer of the Company. {Exchange Act Section approval while the Company is still private and doesn't have to
13(K]. comply with the federal proxy rules.
2. Section 16 compliance. Section 16 officers should obtain Form 3s for Section 16 insiders must be on file prior to the IPO effective 8. Upgrade Financial Reporting Procedures. Determine whether | For new public companies, management will need to include report on
individual EDGAR filing codes, unless they already have them. | date. The Company may wish to obtain powers of attoney from company will form Disclosure Comittee for preparing periodic | effectiveness of internal controls, and related auditor attestation, with
individual filers to facilitate future filings. filings, and who will be on it. Establish disclosure controls to annual report for first fiscal year ending on or after July 15, 2007.
permit timely filing of reports required by the SEC. Upgrade
3. Understand and observe SEC *Quiet Period" restrictions for | "Quiet Period” begins once decision (o file IPO registration statement has internal controls over financial reporting o public company
companies preparing for an IPO. Senior management should | been made. standards, >
approach public appearances with caution. Keep the issuance of
press releases to a minimum. Regularly released factual business | There is a safe harbor for communications made more than 30 days prior S SecuriiesiCorporate Law diie d,,wm Review comporate
information OK, but review with counsel. 10 the filing of a Registration Statement that do not refer to the offering. minute bool s issuances and option plan
issuances to make sure mcwmy steps have been taken to perfect
4. Website cleanup. Scrub website to remove links to third party | Should be done prior to the filing of the IPO registration statement state and federal exemptions.
sources, 10 avoid inadvertent incorporation into IPO prospectus;
5. Website enhancement. Arrange (0 have Company's periodic Should be done prior (0 the 1PO effective datc.
reports and insiders' Section 16 reports posted or linked o
Company website. Consider posting Code of Ethics and Audit, * This chart has boen preparsd for companies w0 Nasdaq National Market
Compensation and Nominating Commitiee charters as well
* Nasdaq Rule 4200(a)(15) defines an “independen director”™ her than of the Comp ¢ individual having a
6. Stock Plan Review. Review existing equity compensation plans | All pre-TPO grants should be approved by independent Compensation e hih b oo 15 o bt o G o4 e i e cxer o dependem uert i cang ot e espones of 3 Arecor
and determine if new plans need to be adopted, or existing plans | Committee or full Board prior to IPO effective date. o e 6w P o cosderd g
amended. Board and stockholder approval required. " o o s cnpoydy he Comprny ox byt o i o e Conany ho s s cploye i et e v ot g
service of up s inerim executive w

o has a Family Member who is or was cmployed by the Company or any parent or subsidiary of the

Compiny g he vk e yeus 4y xcnin o

st ot or o iy b o st sy pyrets o e Company oyt or sy o e Compny s of

100,000 during any twelve-month period during the past three fiscal years,other than compensation for board service, payments a
the Company’s sccurities, compensation paid to a Family Member who is 1 non-cxceeutive employee of the Corn
benefits under a tax-qualified retirement plan, or non.-discretionary compensation.

ent solely from investments in
o' piren o ubsidary o he Company.

t reserved. Reprinted with permission for attndees of the 2007 annual mecting
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* Adirector who s, or has a Family Member wh in,or  ny orpuization t which e Company made,
par X e cipient's

consolidated at year, or $200,000, is more. yuroranyoﬁhepuslmmzﬂ\cﬂyulsnerm'\npwymem»an\mg
Solely from interests in the Company's sary Charitable C progra

= Adirector who is employed us an executive officer of another enity where any of fcers of the Comps
such other entity, or if such relationship existed during the past three years; or

* Adirector who s, or has a Family Member who is, » iloyee of the Company's on the Company’s audit during the
past three years.

For adirector'sindependence, Nasdaq Rule 4200(a)(14) defines a *Family Member” to include a person's spouse, parents, children and siblings.

ence as the director.

* Under the SEC rules, a “code of ethics” must b reasonably designed to deter wrongdoing and promoe:
. fudi Lor interest between
Pl air, accurate. i

‘communications made by the Company:
+ Compl ith ap laws, rul
= The prompt the code of violations of the codes and
= Accountability for adherence to the code.

 or submits (0, the SEC and in other public

‘addition, the code must contin

Nasta rpies  cadeof ottt coplies it the SEC et
ement mechanism th
iyt oo by i 10 doermne vtatom

of "code of ethics.” The code must be publicly available.

“The term "officer” for purposes of Section 16 reporting incl . I financial offi 1 (or.if there
offices,the commole,any vice-presdent i cha aemnpnnmpalhu ness unit, division or funct h as sal finance), performs 4
policy-making fu » SEC Rule 16a-1(0.
fnition pendent” set forth
 The SEC ruk §
+ Onanengugementy-enggemen s o
 Pursuant o pre-approv: by ided
services; @ Iy basis of each such 16 audic
committce responsibilitis to management.
I more of its independent memb
committee a each of its scheduled meetings.
e SEC s profibi he Compn” y “audit client” at any di

engagement per
. Bookkeping andothr el tohe Conmpany' secouning ccords il stencns
Financial information systems design and implementation;
= Appraisal or i

S0

= Internal audit outsourcing services;
7 Mamgoment unctons:
© Do tsestment e o ivestmnt banking services: and.
= Legal services: an
= Expert rlormed for the purpo s interest in litigation or n a regulatory or administrative proceeding or
investigation
limited with respect to some of

m 404 of Regultion S-K.

©“Related party transaction” refers 0 transactions required to b disclosed under

? Ses thedeiionof independen diectr” et ot n ot (1) bove. Inaiion  the Nasdag rul
officer, employee or family me! at an “exceptional and

xcepton. Nosdag i

0"The Nasdaq rules use the term “officers” as defined in Section 16 of the Securities Exchange Act of 1934 and Rule 16a-1 thereunder.

1 Se the defnon of “idepedent divetr” et forthnendcts (1) above, o adion asingle whois not

moffier,eploye or fumilymrbr b serve forup o two years tional and limited
cepion Nete,however,that the Section 16 and Scton 163(m)cxemptons may be o unlese e et "non-cmployee” director and “outside.

resor Tequramnts outined el Nasda e S53013NC)]

" Under Rule 165-3 of the Securiies Exchunge Actof 1934, he receipt the Company of other grant, avard 4

(1 Company il excmt o g rf Ko o Seeton 16 oo v by comic S predslc o v o e o emplove

dirctors. A “non-employee discctor” is defined a  diector who:

1 ok cumendly an ffice o he Company o s the Company. ployed by the Company or & prent or subsidiay of the
mpany:

Dot no feceive compensaon,ether ity or ndirecl. fromthe Company o aretorsubsidary of the Company orsrvies rendered s consillant o in
any capacity other than as a director, except for an amount that for 10 Rule
404(a) of Reg. $-K; and

interest in any 3 Reg. SK.
" is required for reliance on the exemption in Section 162(m) of the Internal Revenue Code for remuneration
pay i | A - who:
= Is ot a current employee of the Company:
- dsnota pl po P (other a year;
= Has never ben an officer of the Company: and
. ther directly o indirect pa than as a i sion includes any
payment in exchange for gods or services.
-
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[Nasdaq]

MEMORANDUM e a“Pre-IPO Stock Plan Memo,” which summarizes various issues that should be
considered concerning the Company's stock plans and equity compensation
arrangements prior to the IPO.

To: Mighty Oak Corporation (the “Company”)
From: HellerEhrman LLP

Date: 2007

Re: Public Company Handbook

This memorandum is intended to be a useful guide to some of the more important legal
issues and requirements facing companies and their insiders. It is divided into four sections.

e Part | coversthe rules applicable to transactions in Company securities by
Company insiders (officers, directors and certain significant stockholders);

e Part |l coversthe Company’s periodic and current disclosure requirements;

e Part |1l covers significant corporate governance requirements for public
companies; and

e Part IV coversrestrictions on how disclosure by public companies must be
disseminated (Regulation FD).

Please note, however, that this memorandum is only an overview that briefly summarizes
anumber of complex legal issues. It is neither acomprehensive treatment of the issues
described, nor acomplete list of legal obligations of public companies or their insiders.
Furthermore, it is not intended to provide specific legal advice to any individual.

This Public Company Handbook may be used either by public companies or by privately-
held companies considering an IPO. For companies considering an |PO, Heller Ehrman has
prepared several other memos dealing with the I PO process, including:

e a“Going Public’ memo, which provides an overview of the IPO process,
summarizes the advantages and disadvantages of going public, and surveysthe
key corporate governance decisions the Company will have to make before
deciding to go public;

* a“Publicity” memo, which covers restrictions on public disclosures during the
offering period;

e a“Pre-IPO Corporate Governance Checklist,” which summarizes the specific
SEC and stock exchange requirements with respect to Board and Committee
composition; and

_2-
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I TRANSACTIONSIN COMPANY SECURITIESBY COMPANY INSIDERS
A. GENERALLY

Officers, directors, significant stockholders and other individuals affiliated with or ina
control relationship with a public company (“insiders’) are subject to a number of statutes,
regulations and legal principles that govern their obligations regarding, and in many
circumstances limit their ability to trade in, securities of the Company. Most of these rules
derive from two federal securities statutes and related regulations. The Securities Act of 1933
(the “ Securities Act”), requires that any sale of securities provide full disclosure about the
transaction in aregistration statement filed with the Securities and Exchange Commission (the
“SEC") unless the sale is exempt from such registration under the Securities Act itself or under a
rule adopted by the SEC. Rule 144 promulgated under the Securities Act imposes restrictions
and reporting requirements on sales of certain securities acquired outside of a public offering, or
held by designated insiders. Certain rules and regulations promulgated under Sections 10(b), 13
and 16 of the Securities Exchange Act of 1934 (the “Exchange Act”) impose restrictions on
trading by designated insiders and require reporting of securities transactions by those insiders.

Section | focuses on the following federal securities laws affecting transactionsin
securities of the Company by Company insiders:

e Thegeneral anti-fraud prohibitionsin connection with the sale of securities and
restrictions on insider trading found in Rule 10b-5 of the Exchange Act;

e Therestrictions on and reporting requirements applicable to public sales of
Company securities by certain insiders under Rule 144 of the Securities Act;

e Therestrictions on and reporting requirements applicable to securities
transactions by certain insiders under the “short-swing” trading rules of Section
16 of the Exchange Act; and

* Thereporting requirements imposed on certain significant stockholders by
Section 13 of the Exchange Act.

This Section also provides a brief overview of the application process for EDGAR 1D
codes for individual filers.

Although the term “insider” is used generically to mean officers, directors and significant
stockholders of the company, each of the securities laws discussed in this Section coversa
slightly different group of insiders, as well as slightly different types of transactions. Itis
important for each insider to review this Section carefully to understand which of the following
restrictions he or sheiis subject to.

-4
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B. INSIDER TRADING POLICY

Federal securitieslaws make it unlawful for any person to trade in a security on the basis
of “material nonpublic information” regarding the security or the issuer of the security. The
primary rule reflecting this principle is Exchange Act Rule 10b-5. Accordingly, if an insider has
knowledge of any material nonpublic information relating to the financial condition or business
of the Company, or concerning any important developments in which the Company isinvolved,
then, until areasonable time after all such information has been appropriately disclosed to the
public, the insider should not buy, sell or otherwise engage in any transaction with athird party
involving any of the Company’s securities.

Thereis no precise definition of material information, but information should be regarded
asmaterid if it islikely that it would be considered important to an investor in making an
investment decision regarding purchase or sale of the Company’s stock. Some types of
information likely to be considered material include: financial results and projections (especialy
to the extent the Company’ s own expectations regarding its future financial results differ from
analysts’ expectations), news of amerger or acquisition, gain or loss of amajor customer or
supplier, major product announcements, changesin senior management, achange in the
Company’s accountants or accounting policies, or any major problems or successes of the
business. Either positive or negative information may be material.

1 Company Responsibility Regarding Insider Trading Matters

Various provisions of the federal securities lawsimpose liability or potential liability
upon the Company in the event an employee or insider of the Company engagesin illegal insider
trading involving the Company’s securities. An employer or other person or entity that, directly
or indirectly, controls or has control over a person who participatesin illegal insider trading may
incur civil liability. A “controlling person” includes not only employer companies, but any
person with influence or control over another person, and could include those with managerial or
supervisory responsihilities, such as officers and directors of the Company. A controlling person
may be liable if the controlling person knew or recklessly disregarded facts that would lead a
reasonable person to believe that a person within its control (i.e., an employee) waslikely to
commit aviolation, and the controlling person failed to take appropriate steps to prevent the
violation. Other provisions of federal law may also impose civil and even criminal liability on
partiesinvolved inillegal insider trading.

2. Insider Trading Policy

Potential penalties to the Company may be mitigated if the Company can establish that it
had in place appropriate policies and procedures to prevent the occurrence of such illegal insider
trading. For this reason, the majority of public companies adopt an insider trading policy.

Thetypical insider trading policy will apply to directors, officers, and specified
employees and consultants of the Company, aswell as certain family members and others
sharing the household of such persons. The policy will explicitly prohibit anyone subject to it
from trading in Company securities at any time he or she possesses material nonpublic
information about the Company or its business.

-5
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Most insider trading policies will identify periods of time during which trading in the
Company’s securities may be permissible (“trading windows”), as well as periods of time during
which trading or other specified transactions in the Company’s securities are generally not
permissible (“blackout periods”). The beginning of the blackout period will vary for each
Company, and is often based on a determination about when information about the Company’s
financial position for that fiscal quarter or year islikely to beinternally available. The blackout
period usually extends for a brief period of time (typically two business days) following the date
of public disclosure of the Company’s financial results for the applicable fiscal quarter or year, to
give the public markets time to react to the new disclosures.

In addition to blackout periods, the policy will typically require insiders and other
designated individuals to “pre-clear” proposed transactions involving Company securities with
the Company’s Compliance Officer. If the Compliance Officer is unableto “clear” aproposed
transaction, then the insider must refrain from entering into the transaction at that time. Note that
although exercises of stock options under the Company’s stock option plans are not typically
restricted, these exercises are reportable by individuals subject to Section 16 reporting
requirements (see Section |.D below).

Most insider trading policies will also provide that the Company may impose a “ specia”
blackout period during what would otherwise be a trading window, usually because of
potentially material developments not yet disclosed to the public. Special blackouts may be
applicable to everyone, or only to directors, officers and selected employees who have, or are
presumed to have, access to the information. In the event of a special blackout period, those
affected must refrain from engaging in transactions involving the purchase or sale of the
Company's securities and must not disclose to others the fact of the trading suspension.

Note that the establishment of trading windows under an insider trading policy isnot a
safe harbor against insider trading liability. Aninsider may be subject to civil and criminal
liability, even for trades during a trading window, if the insider trades while in possession of
material nonpublic information about the Company or its business. It iseach insider’'s
responsibility to comply with the laws prohibiting insider trading.

-6
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3. Transactions by Family Members and Affiliated Entities

Thetypical insider trading policy will apply not only to officers, directors and specified
employees and consultants of the Company, but also to family members sharing a household
with such persons, aswell asto certain entities such as family trusts and partnerships or
corporations in which such persons may have an ownership interest or control relationship. Itis
each insider’ s responsibility to make sure that these persons and entities abide by the policy,
including the pre-clearance procedures described above. This may mean that an insider’s family
members or affiliated entities will be required to refrain from trading in Company securities at a
time when they might otherwise desire to do so.

4. Rule 10b5-1(c) Affirmative Defense for Prearranged Trading
Programs

Rule 10b5-1(c) of the Exchange Act provides an affirmative defense against insider
trading liability under federal securities laws for atransaction done pursuant to “blind trusts”
(generdlly, trusts or other arrangements in which investment control has been completely
delegated to athird party, such as an institutional or professional trustee) or pursuant to awritten
plan, or abinding contract or instruction, when such program was entered into by the insider in
good faith at atime when the insider was not aware of material nonpublic information, even
though the transaction in question may occur at atime when the insider is aware of material
nonpublic information.

Brokers offer avariety of structures that facilitate an insider’ sfitting sales of their
company’s securities within this affirmative defense. The most common type of “10b5-1(c)
program” is a pre-arranged trading program that provides for periodic sales of Company stock
under a specified formula. The arrangement may include a limit order, may specify the dates on
which sales are to occur or alternatively may delegate authority to athird party to determine such
dates, and may permit the arrangement to be terminated under certain circumstances. These
arrangements are generally structured as contracts between the individual insider and his or her
broker. Some insider trading policies may set additional limits on such programs.

C. RULE 144: SALESOF RESTRICTED AND CONTROL SECURITIES

1 Background

Under the Securities Act, all sales of securities must be made either pursuant to a
registration statement filed with the SEC or an exemption from registration. Rule 144 under the
Securities Act provides a safe harbor exemption for public resales of “restricted securities’ by
any person and for sales of any securities held by an “affiliate” of the issuer of the securities.
Rule 144 is a complex rule and involves a number of technica definitions. Company insiders
will need to comply with all applicable requirements of the Rule, as summarized below, before
making any public sale of Company securities.

2. Definitions

Rule 144 governs two types of securities: “restricted securities’ and so-called “control
securities.” “Restricted securities” are defined as securities acquired from the Company, or from
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an affiliate of the Company, in atransaction or chain of transactions “not involving any public
offering.” Most Company securities acquired prior to the Company’sinitial public offering will
be restricted securities. Securities acquired in certain types of transactions after theinitial public
offering —e.g., in a private transaction with the Company or another insider, or pursuant to
certain merger-type transactions — will also be restricted securities. “Control securities” are any
securities, other than restricted securities, held by an affiliate of the issuer. It isimportant to note
that even securities purchased in the open market through a broker will be subject to certain of
the requirements of Rule 144 if such shares are held by an &ffiliate of the Company.

An “affiliate” is defined as a person directly or indirectly controlling, controlled by or
under common control with the Company. All directors and executive officers of the Company
are affiliates of the Company. In addition, it is possible that persons performing functions
similar to executive officers also may be deemed to be affiliates. Furthermore, holders of a
significant amount of the Company’s stock (in some cases, as little as 5% of the outstanding
stock) could, under certain circumstances, be deemed to be affiliates. Insiders who are uncertain
about their status as a Rule 144 affiliate should contact the Compliance Officer prior to making
any transfers of Company securities.

3. Requirementsfor Sale of Securitiesunder Rule 144

There are five basic requirements that must be met in order to sell securities under Rule
144

(a) Current Public Information

Rule 144 is available only if the Company has been public at least 90 days and is current
initsfilings under the Exchange Act.

(b)  OneYear Holding Period

Thereisaone-year holding period requirement for the sale of restricted securities (but
not control securities). Generally, the holding period commences at the time at which
consideration is paid for the security, unless the securities are purchased using a promissory note
that is full recourse and secured by collateral other than the purchased shares. Rule 144 provides
for the “tacking” of holding periods in specified circumstances (such as gifts). Thus, arecipient
or donee of gifted stock may benefit from the holding period commencement date of the donor of
such stock, “tacking” the amount of time the stock was held by the donor to the amount of time
the stock is held by the donee, resulting in one aggregated holding period. However, if the donee
pays some consideration for the shares and is purchasing shares from an affiliate of the
Company, then such stock will likely be subject to a new holding period commencing on the date
of such payment of consideration.

(© Limitations on Amount of Sales

Total sales of restricted or control securities made under Rule 144 during any three-
month period are limited to the greater of: (i) 1% of the Common Stock outstanding as shown by
the most recent report or statement published by the Company; or (ii) the average weekly
reported volume of trading in the outstanding Common Stock reported on all securities
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exchanges and/or reported through an automated quotation system during the four calendar
weeks preceding the filing of the required notice of the sale under Rule 144 with the SEC.

Under certain circumstances, persons selling securities under Rule 144 will be required
to aggregate sales made by them directly with sales by other persons for purposes of these
volume limitations. For example, when two or more persons agree to act in concert for the
purpose of selling securities of the Company, sales by or for the account of such persons during
any three-month period will be aggregated for the purpose of applying these limitations. In
determining the number of shares that may be sold under Rule 144, sales by an affiliate's spouse,
by any of relatives and any relative of the spouse (in the event they live in the same home as the
affiliate), by trusts or certain estatesin which the affiliate or certain of his or her relatives have at
least a 10% beneficial interest or act as executor or trustee, and by corporations or partnershipsin
which the affiliate or certain of his or her relatives have a 10% beneficial interest, must be
aggregated and included as sales by the affiliate. There are also special aggregation rules
covering pledges and gifts of stock which provide that sales by the pledgee and donee will, in
certain circumstances, be aggregated with sales by the pledgor or donor.

(d) Manner of Sale

The sale of securities under Rule 144 may only be made through a broker or directly with
amarket maker. A broker may do no more than execute the order to sell the securities as an
agent and may receive no more than the usual and customary broker’s commission. Neither the
seller nor the broker may solicit or arrange for the solicitation of customers’ orders to buy the
securitiesin anticipation of or in connection with the transaction. A “market maker” includesa
specialist permitted to act as a dedler, adealer acting in the position of ablock positioner, and a
dealer who holds himself out as being willing to buy and sell the Company’s shares for his own
account on aregular and continuous basis.

(e Notice of Proposed Sale to the SEC

To be entitled to the safe harbor protection of Rule 144, the seller must mail to the SEC,
before or concurrently with either the placing of the sell order with the broker or the execution of
the sale with the market maker, three copies of aNotice of Proposed Sale (Form 144), at least
one of which must be manually signed. No Form 144 filing is required, however, if the amount
of securities to be sold during any three-month period is de minimis, i.e., the total sold does not
exceed 500 shares and the aggregate sale price does not exceed $10,000. Rule 144 requires that
the seller have a bona fide intention to sell the securities within a reasonable time after filing the
notice. If the seller does not in fact sell all securities covered by the Form 144 within three
months and still wants to sell the securities, he or she must file anew Form 144 with the SEC.
The media, including newspapers and websites covering financial and business news, routinely
report on which insiders of which companies are selling company stock by obtaining copies of
Form 144 filings.
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D. SECTION 16 AND “SHORT-SWING PROFITS’

1 Applicability of Section 16

Section 16 under the Exchange Act imposes certain public reporting requirements and
trading restrictions on the Company’ s directors, officers and 10% stockholders (“ Section 16
Insiders”). The Section 16 rules limit the term “officer” to those officers generally considered
“executive officers,” including the Company’s president, chief executive officer, chief financial
officer, principa accounting officer and vice presidentsin charge of a principal business unit,
division or function. However, any other officer or other person who performs a significant
policy-making function for the Company may also be considered an “officer” for Section 16
purposes. In addition, officers of subsidiaries of the Company can aso under certain
circumstances be considered Section 16 officers of the Company.

2. Trading Restrictions of Section 16(b)

Section 16(b) isintended to prevent the unfair use of corporate information by Section 16
Insiders. The restrictions and consequences of Section 16(b), however, apply whether or not
material nonpublic information isin fact used. Section 16(b) provides generally that if an insider
can be shown to have earned a profit from any purchase and sale, or any sale and purchase, of
any equity security of the Company occurring within any period of less than 6 months, this profit
isrecoverable by the Company. Thus, a Section 16 Insider who purchases and sells, or sellsand
then purchases, Company shares within any period of less than 6 months will be required to
forfeit any profits realized from these transactions. For example, a sale of common stock,
followed by a purchase of common stock at alower price within 6 months, would result in a
profit recoverable by the Company. When multiple transactions are involved, the “profit
realized” is generally calculated in amanner that resultsin the greatest amount of profit
recoverable. Certain plaintiffs’ law firms systematically review the reports required by
Section 16 described below and may bring lawsuits on behalf of the Company to recover such
profits, whether or not such actions are pursued by the Company.

Asthat the Company obtains the prior approval of the Board of Directors (or, if the
Committee meets certain independence standards, of its Compensation Committee; see Section
111.A.3 below) of options granted under the Company’ s applicable stock plans, then neither the
option grant nor the later exercise of the option granted under those plans will result in a
purchase transaction that could be matched with a sale of Company securities under
Section 16(b). In addition, the acquisition of shares of common stock under such stock plans
will also be exempt under Rule 16b-3. Purchases or sales by certain family members or related
entities also may be imputed to a Section 16 Insider for purposes of Section 16. See the
discussion of “beneficial ownership” below.

Section 16 Insiders of the Company should avoid entering into transactions that might
result in their being liable for Section 16(b) “short-swing” trading profits. Avoiding this liability
is one of the important reasons for the “ pre-clearance procedures” required under the Company’s
Insider Trading Policy.
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3. Prohibition on “ Short Sales”

Section 16(c) prohibits officers and directors from engaging in certain types of “short
sales” Specifically, Section 16(c) makesit unlawful for any officer or director, directly or
indirectly, to sell any equity security of the Company, subject to some very limited exceptions, if
the officer or director (1) does not own the security sold or (2) does own the security, but does
not deliver it against such sale within 20 days thereafter, or does not, within five days after such
sale, deposit it for delivery.

4. Reporting Requir ements of Section 16(a)

Section 16 is enforced through the reporting requirements of Section 16(a). Section 16(a)
requires every director, officer and 10% stockholder of the Company to report to the SEC, any
stock exchange on which the Company’s stock is traded and the Company itself each acquisition
and disposition of shares of the Company’s common stock. Transactions by Section 16 Insiders
that are required to be reported on Form 4 are required to be reported by the end of the second
business day following the date the transaction is executed. Most transactions by insiders
involving equity securities of the Company are required to be reported on this two-day basis.

(a) Beneficial Owner shi

The SEC has adopted two separate definitions of beneficial ownership. The first
definition, the “voting or investment power” test, is used to determine whether aperson’s
holdings may characterize that person as a greater than 10% stockholder. Thistest isthe same as
that used to calculate beneficial ownership for purposes of Section 13 of the Exchange Act, and
is described more fully in Section I.E.2. of this memorandum.

However, a second definition of beneficial ownership is applicable for reporting and
liability purposes under Section 16. According to this second definition, Section 16 Insiders are
only required to report transactions in securities that are beneficially owned by them. For these
purposes, officers, directors and stockholders are deemed beneficial owners of securitiesif they
have adirect or indirect “pecuniary interest” in the securities, which is generally defined as the
opportunity, directly or indirectly, to profit or sharein any profit derived from atransaction in
the Company’s securities. Section 16 Insiders are presumed to have a pecuniary interest in
certain specified securities, including: (1) any “derivative securities,” such as options, warrants
or convertible securities, which provide aright to acquire the Company’ s securities through their
exercise or conversion, whether the derivative securities are presently exercisable or not; (2)
Company securities held by the Section 16 Insider’simmediate family members who share the
same household; (3) under certain circumstances, Company securities held by atrust of which
the Section 16 Insider isthe trustee or settlor, or of which the Section 16 Insider or his or her
family members are beneficiaries; and (4) Company securities held by a general partnership or
limited partnership in which the Section 16 Insider is ageneral partner, or by acorporation in
which the Section 16 Insider has an ownership interest, but in each case only to the extent of his
or her proportionate interest in the securities held by the entity.

(b)  Report Forms

Section 16 provides specific forms for reporting holdings and transactions in securities.
-11-
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Each Section 16 Insider is responsible for the preparation and filing of his or her required reports
(although the Company may provide officers and directors with assistance in preparing and filing
these reports). There are three types of reporting forms: (i) theinitial Form 3 reporting holdings
of Company securities, to be filed within 10 days of becoming a Section 16 Insider; (ii) the
periodic Form 4 reporting of most transactionsin Company securities, to be filed within two
business days of the date the transaction is executed; and (iii) the annual Form 5 filing for
reporting any holdings or transactions that either were exempt from Form 4 reporting, or which
should have been reported earlier on a Form 3 or Form 4, to be filed within 45 days of the final
day of the Company’sfiscal year. All Section 16 filings must be made electronically via
EDGAR (see Section |.F below).

(©) General Reporting Requirements

Almost all transactions involving Company securities (including derivative securities) in
which a Section 16 Insider engages (including option grants, grants of restricted or bonus stock,
option exercises, open market and private purchases and sales, dispositions of stock or options to
the Company (including in option repricings), or dispositions or acquisitions of Company stock
inamerger or similar transaction involving the Company) will be required to be reported on a
Form 4 within two business days of the date the transaction is executed. There are two main
exceptionsto this rule: (1) bona fide gifts (which may be reported on Form 5 within 45 days after
the last day of the Company’s fiscal year end), and (2) purchases of Company stock under its
stock plans (which need not be reported at all, but affect end-of-period holdings reflected in
|ater-filed reports).

E. SECTION 13 INDIVIDUAL REPORTING REQUIREMENTS

Any person who acquires beneficial ownership of greater than 5% of an outstanding class
of equity securities of the Company is obligated under Section 13 of the Exchange Act to report
such beneficial ownership on one of two different schedules to the SEC and the Company.

1 Reporting Requirements

A person who becomes the holder of more than 5% of aclass of the Company’s equity
securities must generally file an initial report on Schedule 13D within 10 days after acquiring
such beneficial ownership. A person who is a 5% stockholder by virtue of shares acquired prior
to the Company’s PO is not required to file a Schedule 13D, but instead must file an initial
report on Schedule 13G within 45 days after the end of the calendar year in which the IPO
became effective.

A person must report subsequent changes in the facts set forth in the initial report by
filing an amended report. For the purposes of areport on Schedule 13D, an amendment must be
filed within 10 days after any material change occursin the facts disclosed in the initial report
until that person no longer beneficially owns more than 5% of the outstanding common stock.
Under Rule 13d-2, the increase or decrease in beneficial ownership of 1% or more of the
outstanding common stock is deemed to be material.
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For the purposes of areport on Schedule 13G, an amendment must be filed within 45
days after the end of any calendar year in which any changes in information reported in the
previous year have occurred. A final amendment to the report on Schedule 13G isfiled within
45 days after the end of the year during which that person ceases to own beneficially more than
5% of the class of securities. If aperson filing on Schedule 13G acquires additional shares
subsequent to the PO totaling more than 2% of the total outstanding shares of class of such
securities in any 12-month period, the person must file an amendment on Schedule 13D within
10 days of the triggering acquisition, and must report any subsequent changes on Schedule 13D,
subject to the rules and filing deadlines of Schedule 13D.

Certain 5% stockholders may be able to file areport on Schedule 13G in lieu of a 13D if
they qualify as“institutional investors’ or “passive investors’ under the relevant rules, and have
no intent to change or influence the control of the Company. Note that the “ passive investor”
category is not available to 5% stockholders who are directors or executive officers of the
Company.

Schedule 13D and 13G reports must be filed electronically viaEDGAR (see Section |.F
below) with a copy to the Company. No feeis required in connection with the filing of areport
on Schedule 13D or 13G.

2. Beneficial Owner ship

The reporting requirements of Sections 13(d) and 13(g) relate to the beneficial ownership
of common stock of the Company. For the purposes of Sections 13(d) and 13(g), a person isthe
beneficial owner of shares of common stock if that person, directly or indirectly, has or shares
the power to vote, or direct the voting of, or the power to dispose, or direct the disposition of, the
shares. In addition, such person is the beneficial owner of sharesin respect of which such power
can be obtained within 60 days, including through (1) the exercise of any option, warrant or
right, (2) the conversion of a security, (3) the revocation of atrust, discretionary account or
similar arrangement, or (4) the automatic termination of atrust, discretionary account or similar
arrangement. Moreover, aperson is the beneficial owner of sharesif the rights described in the
preceding sentence are acquired for the purpose of changing the control of the Company,
irrespective of whether that right can be utilized within 60 days.

Beneficial ownership may be acquired either individualy or asagroup. If two or more
persons agree to act together in acquiring or voting shares, a group is considered to have
acquired the shares of each member thereof as of the date of that agreement. If the group
satisfies the ownership conditions referred to above, the group must file areport.

Enjoying the Ride on the Track to Success

F. EDGAR FILING

All Section 16 and Section 13 reports must be filed electronically. Individuals requires
to file these reports must obtain their own EDGAR filing codes; they cannot use Company
EDGAR codes for thesefilings. If anindividual isan insider at more than one public company,
however (e.g., if aCompany director is an executive officer at another public company), the
insider may use the same EDGAR code for al these individual filings.

EDGAR codes may only be obtained online. The application for an EDGAR code,
known as Form 1D, can be found on the SEC's website at: http://www.edgarfiling.sec.gov/.

1. COMPANY DISCLOSURE REQUIREMENTS
A. PERIODIC DISCLOSURE: FORMS 10-K AND 10—Q1
1 Generally

The Annua Report on Form 10-K and the Quarterly Report on Form 10-Q are detailed
disclosure documents that public companies are required to file regularly under the Exchange
Act. Thesereports are a public company’s principal disclosure documents, and are widely read
by investors. In addition to financial statements, these reports must include details of the
business, its capitalization and recent transactions; a“ Management's Discussion and Analysis”
(MD&A) of the Company’s operating results; and information about executive compensation. A
description of the key filing and disclosure requirements follows.

2. Filing and Acceler ated Deadlines

Thefiling deadline for Form 10-K and Form 10-Q depends on whether the Company is
considered an accelerated filer, alarge accelerated filer, or anon-accelerated filer.

The Form 10-K filing deadline is 60 days after fiscal year end for large accelerated

filers, 75 days after fiscal year end for accelerated filers, and 90 days after fiscal year end for
non-accelerated filers.

The Form 10-Q filing deadline is 40 days after fiscal year end for accelerated filers
and larger accelerated filers, and 45 days after fiscal year end for non-accelerated filers.
An “accelerated filer” isacompany that meets all of the following requirements
¢ itspublicfloat is $75 million or more, measured as of the last business day of its
most recently completed second fiscal quarter;
« it has been subject to Exchange Act reporting requirements for at least 12 months;
o ithasfiled at least one Annua Report under the Exchange Act; and

* This memorandum assumes that the Company is a U.S. issuer filing periodic reports on Form 10-K and Form 10-
Q. The requirements for small business filers using Form 10-K SB and Form 10-QSB, and for foreign private issuers
and Canadian issuers using Form 20-F or Form 40-K, are similar, but not identical, to the requirements outlined
below.
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e itisnot eligible to use Forms 10-K SB and 10-QSB (the “small business filer”
forms).
“Public float” is the aggregate market value of a company’s outstanding common
equity, i.e., market capitalization, minus the value of common equity held by “ffiliates”
(generally, officers, directors, and certain large stockholders) of the Company.

A “large accelerated filer” is an accelerated filer that has a public float of $700
million or more, measured as of the last business day of its most recently completed second
fiscal quarter.

The Company must test whether it will become subject to the new deadlines once
each year, based on the public float at the end of the company’s second fiscal quarter. A
company whose public float is $75 million or more at the end of its second quarter, and
which meets the other requirements for being an accelerated filer, must file its Annual Report
for that year, and all subsequent reports, on the accelerated filer schedule. Similarly, a
company whose public float is $700 million or more must file using the large accelerated
filer deadline.

Generally speaking, once a company becomes an accelerated filer or alarge
accelerated filer, they retain those designations unless their public float falls below specified
levels. A large accelerated filer whose public float as of the end of its second fiscal quarter is
below $500 million becomes an accelerated filer beginning with that year's annual report,
and an accelerated filer whose public float as of the end of its second fiscal quarter is below
$50 million becomes a non-accelerated filer beginning with that year's annual report.

3. GAAP Compliance

Generally, all reporting of financial information in Annual and Quarterly Reports must be
in compliance with Generally Accepted Accounting Principles (GAAP). Many companies use
non-GAAP financial measures in evaluating and reporting their financial information. A
commonly used non-GAAP financial measure is called EBITDA (earnings before income taxes,
depreciation and amortization), but many other such measures arein use.

Under SEC Regulation G, any public disclosure of material information that includes a
non-GAAP financial measure must comply with certain specific requirements. In general, the
disclosure must be identified as non-GAAP, must be accompanied by a presentation of the most
directly comparable GAAP measure, and must include a reconciliation of the difference between
the measure used and the most directly comparable GAAP measure.

Companies using non-GAAP financial measuresin adocument filed with the SEC or an
earning release provided on Form 8-K (see Section 11.B. below) must aso explain why
management believes the non-GAAP financial measure is useful to investors, and any additional
purposes for which management uses the non-GAAP financial measure.

There are additional restrictions on the use of non-GAAP financial measuresin SEC
filings other than earnings releases in Form 8-K. In such filings, companies may not: (1) use
non-GAAP liquidity measures that exclude charges or liabilities that require, or will require, cash
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settlement, other than EBIT and EBITDA; (2) adjust anon-GAAP performance measure to
eliminate or smooth items identified as non-recurring, infrequent or unusual, when the nature of
the charge or gainis such that it is reasonably likely to recur within two years or there was a
similar charge or gain within two years; (3) present non-GAAP financial measures on the face of
the financial statements; (4) present non-GAAP financial measures on the face of any SEC-
required filing of “pro forma" statements; or (5) usetitles or descriptions for non-GAAP
financial measures that are confusingly similar to GAAP titles or descriptions.

4. Officer Certifications

The chief executive officer and chief financia officer are each required to make several
very specific certifications with respect to the accuracy and completeness of al annual and
quarterly reports. Certifications, which are qualified by the officer’s knowledge, must follow the
exact form specified. Separate certifications must be signed by each certifying officer.

There is a separate certification requirement under the federal criminal code for the same
two offers that appliesto all SEC filings that contain financial statement. The designated officers
must certify that the report “fully complies” with the requirements of Section 13(a) or 15(d) of
the Exchange Act, and that the information contained in the report “fairly presents, in all material
respects, the financial condition and results of operations of theissuer.” It isacrime punishable
by up to $1 million and up to 10 yearsin prison to give the certification knowing that it is fase,
and a crime punishable by up to $5 million and up to 20 yearsin prison to willfully give the
certification knowing that it is false.

The officer certifications must be filed as exhibits to the SEC filings to which they
related. These certifications may not be signed under a power of attorney.

5. Specific Disclosur e Requir ements
(@)  Quarterly Evaluations of Disclosure Controls

The Company must set up a system of controls and procedures to ensure that the
Company’s disclosure documents are accurate, timely and complete. Management must
evaluate, in each quarterly and annual report, whether its disclosure controls are operating
effectively. Failure to maintain adequate disclosure controlsis an independent violation of the
Exchange Act.

(b) Internal Control Reports

The Company is required to include, in its annual report, areport on and assessment
of the effectiveness of its “internal control over financial reporting.” The term “internal
control over financial reporting” is defined as a process designed by or under the supervision
of management to provide reasonable assurance regarding the reliability of financial
reporting, and includes those policies and procedures that: (1) pertain to the maintenance of
records that in reasonable detail accurately and fairly reflect the Company’s transactions and
asset dispositions; (2) provide reasonable assurance that transactions are recorded as
necessary to permit the preparation of financial statements in accordance with generally
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accepted accounting principles, and that the Company’s receipts and expenditures are made
only in accordance with appropriate management or board authorization; and (3) provide
reasonabl e assurance regarding prevention or timely detection of unauthorized acquisition,
use, or disposition of the Company’s assets.

Management’ s assessment must include a conclusion as to whether itsinternal control
over financial reporting is effective, using an established control framework, such as the one
developed by the Committee of Sponsoring Organizations of the Treadway Commission,
commonly known as the “COSO framework.” To assert that the internal control over
financial reporting is “ effective,” management must conclude that such internal control
provides reasonable assurance that misstatements (either individually or collectively) caused
by error or fraud in amounts that would be material to the financial statements would be
prevented or detected and corrected by employeesin the normal course. The annual report
that includes management’ s assessment of the effectiveness of internal control over financial
reporting must also include an auditor “ attestation,” which will both assess management’s
evaluation and provide the auditor’s own assessment of the effectiveness of such controls.

During the course of evaluating internal control over financial reporting, management
or the auditors may identify deficienciesin such control, some of which may be considered
“significant deficiencies’ or “material weaknesses.” Applicable auditing standards
categorize such deficiencies as follows: (1) acontrol deficiency exists when the design or
operation of acontrol does not allow management or employees, in the normal course of
performing their assigned functions, to prevent or correct misstatements on atimely basis; (2)
asignificant deficiency isa control deficiency, or acombination of control deficiencies, that
resultsin amore than remote likelihood (i.e., a reasonable probability) that a misstatement in
the Company’s annual or interim financial statements that is more than inconsequential will
not be prevented or detected; and (3) amaterial weakness is a significant deficiency, or a
combination of significant deficiencies, that results in a more than remote likelihood that a
material misstatement in the Company’s annual or interim financial statements will not be
prevented or detected. A finding of a“material weakness’ ininternal control over financial
reporting precludes a conclusion by that such internal control is effective.

Internal control reports are required currently for all domestic companies that are
accelerated filers and large accelerated filers. Non-accelerated filerswill not have to provide
amanagement evaluation until their first annual report filed for afiscal year ending on or
after December 15, 2007, and will not have to provide the related auditor attestation until
their first annual report filed for afiscal year ending on or after December 15, 2008. In
addition, IPO companies will not have to provide either the management report or the auditor
attestation until their second annual report as a public company.

(©) Off-Balance Sheet Arrangements and Contractual Liabilities
The Company must disclose information about the off-balance sheet arrangements that
are reasonably likely to have a current or future effect on the Company's financial condition or

results. The company must also provide specific tabular disclosure of its contractual obligations,
based on type of contracts and the due date for the obligations.
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(d)  Company Repurchases of Own Stock Including Certain
Employee Benefit Plan Repurchases

The Company must provide detailed disclosure regarding repurchases of their own
securities, including the total number of shares repurchased by the Company or certain affiliated
purchasers and the average price paid per share repurchased. Although disclosure of repurchases
required whether or not the repurchases are part of a publicly-announced repurchase program,
the Company must disclose the principal terms of such a program, the total number of shares
purchased as part of such a program, and the maximum number (or approximate dollar amount)
of shares that may yet be repurchased under such program. The rules also require disclosure of
certain repurchases made under employee stock plans.

(e Risk Factor Disclosure; Disclosure of Unresolved SEC Staff
Comments

The Company must include a discussion of Risk Factorsin its annual report and provide
any updates to the Risk Factorsin its quarterly reports. Accelerated filers and large accelerated
filers must also disclose in their annual reports whether they had material unresolved Staff
comments on prior Exchange Act reports which were issued more than 180 days prior to the end
of thefiscal year. Staff comments that have been resolved, including those that the Staff and the
issuer have agreed will be addressed in future Exchange Act reports, do not need to be disclosed.

B. CURRENT REPORTS ON FORM 8-K

Form 8-K is the standard form for reporting certain events on acurrent basis. The
following isasummary of the events that require the filing of a Form 8-K. Unless otherwise
noted, all mandatory filings are due within 4 business days of the triggering event.

1 Mandatory Filings

(a) ltem 1.01: Entry Into a Material Definitive Agreement requires disclosure
of entry into, or the material amendment of, an agreement that is material to the Company and is
not entered into in the ordinary course of business. The material agreement is required to be
filed as an exhibit, although the exhibit filing may be delayed until the quarterly or annual report
for the period during which the agreement was entered into.

Material agreements with directors and certain executive officers (the CEO, the CFO and
the next three most highly compensated executive officers), as well as material amendments to
agreements with those executive officers, are filed under Item 5.02 instead of Item 1.01 of Form
8K.

(b) Item 1.02: Termination of a Material Definitive Agreement requires
disclosure of atermination of amaterial definitive agreement other than by itsterms.

(© Item 1.03: Bankruptcy or Receivership requires disclosure if areceiver,
fiscal agent or similar officer has been appointed for the Company in a proceeding under the
Bankruptcy Act or any other similar state or federal proceeding in which a court has assumed
jurisdiction or supervision over substantially all the assets or the business of the Company.
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(d) Item 2.01: Completion of Acquisition or Disposition of Assets requires
disclosure if the Company or amajority-owned subsidiary completes the acquisition or
disposition of a significant amount of assets. An acquisition or disposition is“significant” if it
meets the requirements of Rule 1-02(w) of Regulation S-X. Note that Regulation S-X isa
technical accounting rule and the determination of whether an acquisition or disposition
transaction is “significant” is not the same as determining whether the transaction is “material.”
If atransaction is“significant,” pro formafinancia statementswill be required within 75 days of
the transaction, unless the transaction involves a“shell” company; see the discussion in Item 9
below. If an acquisition is“materia” but not “significant,” the agreement (but not pro forma
financia statements) will likely have to be disclosed as amaterial contract under Item 1.01.

(e Item 2.02: Results of Operations and Financial Condition requires
disclosure if the Company releases information about earnings or other financial results for a
completed annual or quarterly period. Although thereis no regulatory requirement to provide
regular earnings releases, many companies provide them for market reasons.

) Item 2.03: Creation of a Direct Financial Obligation or Obligation
under an Off-Balance Sheet Arrangement requires disclosure of the creation of amaterial
financial obligation that the Company is directly liable for, or that the Company is directly or
contingently liable for under an off-balance-sheet arrangement. A “direct financial obligation” is
along-term debt obligation, a capital |ease obligation, or an operating |ease obligation, or a
short-term debt obligation (less than one year) arising other than in the ordinary course of
business.

(9) Item 2.04: Triggering Eventsthat Accelerate or Increase a Direct
Einancial Obligation or Obligation under an Off-Balance Sheet Arrangement requires
disclosure of an event causing the increase or acceleration of adirect financial obligation, or an
event causing the Company’s contingent obligation under an off-balance-sheet arrangement to
become direct.

(h) Item 2.05: Costs Associated with Exit or Disposal Activities requires
disclosure when the Board of Directors, aBoard committee, or an authorized company officer
commits the Company to an exit or disposal plan or otherwise disposes of along-lived asset, or
terminates employees under a plan of termination.

@i Item 2.06: Material |mpairments requires disclosure when the Board of
Directors, a Board committee, or an authorized company officer concludes that a material charge
for impairment to one of more of the Company’s assets, including an impairment of securities or
goodwill, is required under GAAP. If the conclusion is reached in connection with the
preparation, review or audit of financial statements to be filed in a periodic report, the disclosure
may be made in the periodic report. Note that since many impairment decisions are made in
connection with the preparation of periodic reports, in practice the number of Form 8-Ksfiled
under thisitem islimited.

@) Item 3.01: Notice of Delisting of Failureto Satisfy a Continued Listing
Ruleor Standard; Transfer of Listing requires any company that is listed on a national
securities exchange such as Nasdaq to report when: (1) it receives a notice from the exchange
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that maintainsits principal listing that the Company or a class of its listed securities does not
satisfy arule or standard for continued listing; or that the exchange has taken al steps necessary
to delist such securities; (2) it has notified its exchange that it is aware of any material
noncompliance with arule or standard for continued listing; (3) it receives a public reprimand
letter from its exchange or association in lieu of delisting; and (4) the Board, a Board committee,
or an authorized company officer has taken definitive action to delist the securities (including a
delisting caused by atransfer alisting to another exchange).

(k) Item 3.02: Recent Sales of Unregistered Securities requires disclosure if
the amount of unregistered securities sold since the last periodic report exceeded, in the
aggregate, 1% of the Company’s outstanding securities of that class. Sales of unregistered
securities below this threshold must be reported in the next periodic report.

[0} Item 3.03: Material Modification to Rights of Security Holders
requires disclosure of material modifications to the rights of stockholders or any class of the
Company’s securities.

(m)  Item 4.01: Changesin Certifying Accountant requires disclosure of the
resignation, dismissal or engagement of an independent accountant.

(n) Item 4.02: Non-Reliance on Previously-Issued Financial Statements or
aRelated Audit Report or Interim Review requires disclosure when: (1) the Company’s Board
of Directors, a Board committee, or an authorized officer concludes that any previously-issued
financial statements should no longer be relied upon because of an error in the financial
statements; or (2) the Company is advised by, or receives notice from, itsindependent accountant
that disclosure should be made or action should be taken to prevent future reliance on a
previously issued audit report or completed interim review. In addition, if the Company is
making the disclosure based on notice from its independent accountant, the Company must
provide a copy of the Form 8-K disclosure to the independent accountant no later than the day
the Form 8-K isfiled, and must subsequently amend its Form 8-K to include the accountant’s
response, within two business days of receiving the letter.

(0) Item 5.01: Changesin Control requires disclosure when, to the
knowledge of the Board, achange in control of the Company has occurred.

(p)  Item 5.02: Departureof Directors, Principal Officersor Named
Executive Officers; Election of Directors; Appointment of Principal Officersrequires
disclosure whenever: (1) adirector resigns, retires or refuses to stand for re-election, whether or
not such action is connected with a dispute between the director and the Company; (2) a director
isremoved, whether or not for cause; (3) adirector is appointed to the Board, other than by a
stockholder vote at a stockholder meeting convened for that purpose; (4) a principal officer
(CEO, president, CFO, principa accounting officer or principal operating officer) is appointed;
or (5) aprincipal officer or named executive officer retires, resigns or is terminated from that
position. Thefiling date for an officer appointment may be deferred until the date the
appointment isfirst publicly announced. In addition, if adirector resigns or refuses to stand for
re-election due to a disagreement with the Company, or is removed for cause, disclosure must
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include the date of the triggering event, any positions held by the director on any committee, and
abrief description of the circumstances surrounding the resignation, refusal to stand for re-
election, or removal. If the director furnishes the Company with any written correspondence
concerning such circumstances, the Company must file the correspondence as an exhibit to the
Form 8-K. The Company must provide a copy of the Form 8-K disclosure to the director no
later than the day the Form 8-K isfiled, and must subsequently amend its Form 8-K to include
the director’ s response, if any, within two business days of receiving the letter.

Material agreements with directors and certain executive officers (the CEO, the CFO and
the next three most highly compensated executive officers), as well as material amendments to
agreements with those executive officers, are filed under Item 5.02 instead of Item 1.01 of Form
8-K.

()  Item 5.03: Amendmentsto Articles of Incorporation or Bylaws;
Changein Fiscal Year requiresdisclosureif: (1) the Company has made any amendment to its
Avrticles of Incorporation or Bylaws, if the Company did not propose the amendment in a
previously filed proxy statement or information statement; or (2) the Company decides to change
its fiscal year by means other than a submission to a vote of the stockholders.

r) Item 5.04: Temporary Suspension of Trading under Employee Benefit
Plans requires disclosure of an impending pension plan blackout period under Regulation BTR
(See Section 111.B.8 below) on the same day the issuer notifiesits insiders of the blackout period.

(s) Item 5.05: Amendmentsto Code of Ethics, or Waiver of Provision of
Code of Ethics requires disclosure of waivers or substantive amendments to the Code of Ethics
affecting the principal executive officer, principal financial officer, principal accounting officer
or controllers. Alternatively, acompany may post notifications of such waivers or amendments
on itswebsite, aslong as it has disclosed its intention to do so in a previously-filed Form 10-K
and posts the information within 4 business days. Note that, for Nasdaq listed companies,
waivers of the code of ethics granted to directors or executive officers must be reported on Form
8-K (i.e, thereis no website posting alternative for thisitem for Nasdaq companies).

t) Item 5.06: Changein Shell Company Status requires a shell company
that completes a transaction in which it ceases to be a shell company to report the material terms
of that transaction.

2. Voluntary Filings

(d)  Item 7.01: Regulation FD Disclosure coversinformation that the
Company elects to disclose for Regulation FD purposes; see Section IV below for amore
complete discussion of Regulation FD. The timing of the Form 8-K must conform with
Regulation FD guidelines (generaly, no later than disclosure of the information by management
for intentional disclosures, or within 24 hours for inadvertent disclosures).

(b) Item 8.01: Other Events coversinformation on events with respect to
which information is not otherwise called for by the rules, but that the Company electsto
disclose. Sincethisisavoluntary filing, thereis no specific time deadline.
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3. Financial Statements and Exhibits

Item 9.01 coversfinancial statements, pro forma financial information and exhibits, if
any, filed as part of the Form 8-K. Financial statement required to be filed in connection with
certain business combinations must be filed not later than 71 calendar days after the date that the
initial report was filed on Form 8-K announcing the transaction. If company filesa Form 8-K on
Item 2.01 (acquisitions) or Item 5.01 (change of control) and the transaction involves a shell
company merger, the Company must include Form 10 level information with the original Form
8-K, due 4 business days after the transaction.

C. WEBSITE POSTING REQUIREMENTS
1 Periodic Reports

Companies classified as accelerated filers or large accelerated filers must disclose in their
Form 10-K whether they are making their periodic reports available free of charge on their
websites “as soon as reasonably practicable” (i.e., on the same day, if possible). Companies may
make their reports available by providing alink to their reports on the SEC'sEDGAR site or a
third-party free site, or by actually posting the reports (e.g., in PDF format). A company that
chooses to comply by posting alink to the SEC's EDGAR site or athird-party site should
provide alink directly to that company’s filings, not just alink to the EDGAR or third-party
home page. A company that posts actual reports should ensure that the filings are available on
its website for at least 12 months.

2. Section 16 Reports

The Company must post the Section 16 reports (Forms 3, 4 and 5) filed by itsinsiders on
its website by the end of the business day after the filing date. The Company may comply with
this requirement by providing alink to the list of the Company’sfilings on the SEC's website, by
posting the Section 16 reportsindividually, or by linking to athird-party site (aslong asit
provides alink to the entire report, including Part 11). Note that the Company must post the
Section 16 reports using a separate link from the one used for the SEC periodic reports discussed
in Section I1.C.1 above.

3. Other Posting Requir ements

SEC and Nasdaq rules require each public reporting company to make its Code of Ethics,
if it has one, publicly available. SEC rules provide that a company may comply with this
requirement by filing its Code of Ethics with its Annual Report, posting it on its website, or
including an undertaking in the Annua Report to provide a copy of the Code of Ethics without
charge to any stockholder upon request. Nasdaq rules do not specify the manner in which a
company must make its Code publicly available, but presumably any method that satisfies the
SEC ruleswould also comply with the Nasdaq requirement.

SEC rules require the Company to make the charters of its Audit, Compensation and
Nominating Committees publicly available, either by posting these charters on its website
(noting the website location in its annual report or annual meeting proxy statement) or by filing
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these charters with its annual meeting proxy statement at least once every three years, or in any
year in which acharter has been materially amended.

The federal proxy rules require the Company to either to disclosein its proxy statement
its procedures for stockholder communications with directors, and any policy with respect to
director attendance at annual meetings, or provide the website address where stockhol der
communication procedures and director attendance policies appear.

D. ANNUAL MEETING / PROXY STATEMENT REQUIREMENTS

The corporate laws of most states, and the listing standards of the Nasdag Stock Market,
require companies to hold annual meetings of stockholders. The federal proxy rules require
certain very specific disclosures with respect to proposal's concerning the election of directors,
the amendment or adoption of stock option plans and other equity compensation plans, and the
ratification of auditors. In addition, the proxy rules require detailed disclosures about the
composition and functioning of the Company’s Board, a discussion of its director nomination
process, its procedures for stockholder communications with directors, and any policy with
respect to director attendance at annual meetings.

The annual meeting proxy statement is also the document which provides the most
detailed disclosure about executive compensation. The SEC recently adopted new disclosure
rules which will significantly increase the amount of information the Company will have to
provide about executive compensation, beginning with fiscal years ending on or after December
15, 2006.

I1l.  CORPORATE GOVERNANCE REQUIREMENTS
A. BOARD AND BOARD COMMITTEE REQUIREMENTS

1 SEC Rules Regarding Audit Committee Standards

SEC rules set forth certain minimum standards for Audit Committees, which are
embodied in the Nasdaq listing standards:

e Each member of the Audit Committee must be independent, according to specified
criteria

e The Audit Committee must be directly responsible for the appointment, compensation,
retention and oversight of the Company’s auditors.

e TheAudit Committee must establish procedures for the receipt, retention and treatment
of complaints regarding accounting, accounting controls or auditing matters, including
procedures for the confidential anonymous submission by employees of concerns
regarding questionable auditing matters.
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e TheAudit Committee must have the authority to engage independent counsel and other
advisors, asit deems necessary.

e The Company must provide appropriate funding for the Audit Committee.

There are two basic criteriafor determining independence:

* No outside payments: Audit Committee members are barred from accepting any
consulting, advisory or other compensatory fees, either directly or indirectly (e.g., via
payments to relatives), other than in the member’ s capacity as Board or committee
member. Payments to an organization in which a director was a partner, manager or
principal would be prohibited compensatory payments under this standard. Asaresult,
lawyers, accountants or investment bankers whose firms are engaged by the Company
will generally not be eligible for Audit Committee service.

e Sock ownership: Audit Committee members may not be “ affiliates” of the Company,
other than viatheir Board membership. SEC rules establish a safe harbor at 10%
ownership (i.e., adirector will not be deemed an affiliate by virtue of stock ownership if
he or she owns |ess than 10% of the outstanding shares). Companies must determine, on
acase by case basis, whether a director who owns 10% or more of the Company’s
outstanding sharesis an “ affiliate” of the Company.

2. Audit Committee Financial Expert Disclosure

In addition to establishing minimum standards for Audit Committee members, SEC rules
require that each company disclosein its Annual Report whether the Company has at |east one
“audit committee financial expert” serving on the Audit Committee, along with the name of that
person and whether that person isindependent of management; if the Company’s Board has no
audit committee financial expert, the Company must disclose why it does not. An “audit
committee financial expert” isaperson who has al of the following attributes: (1) an
understanding of GAAP and financial statements; (2) the ability to assess the general application
of GAAP in connection with accounting for estimates, accrual's and reserves; (3) experience
preparing, auditing, analyzing or evaluating financial statements that present a breadth and level
of complexity that are generally comparable to the Company’s, or experience actively
supervising one or more persons engaged in such activities; (4) an understanding of internal
controls and procedures for financial reporting; and (5) an understanding of audit committee
functions.

3. Nasdaq Rules Affecting Boards
(a) Audit Committees
Each listed company must have an Audit Committee of at |east three members, all of
whom must be independent directors, subject to certain limited exceptions. Audit Committee

members must satisfy the Nasdaq director independence rules as well as the Audit Committee
independence standard set forth in the SEC rules. In addition to the Audit Committee functions

-24-
©2007 Heller Ehrman LLP. Al right reserved. Reprinted with permission for attendees of the 2007 annual meeting
of the Association of Corporate Counsel. _This sample memorandun is provided for information purposes and

should not be construed as legal advice. For more information about Heller Ehrman, visit www.hellerehrman.com.

89 of 159



ACC's 2007 ANNUAL MEETING

mandated by the SEC rules, the Audit Committee, or another independent committee of the
Board, must approve all related-party transactions.

All Audit Committee members must be financially “literate” at the time of
appointment to the Audit Committee, and at least one member must be financially
“sophisticated” under existing Nasdag-defined criteria. Thereis no requirement that any
member of the Audit Committee meets the SEC definition of “audit committee financial
expert,” although as noted above SEC rules require companies to disclose whether or not
their Audit Committees have amember who meets that definition. One director who is not
independent under the Nasdag standards but who meets the SEC independence standards
may serve on the Audit Committee pursuant to a special exception. A director serving on the
Audit Committee under this exception may serve for amaximum of two years, and may not
chair the Audit Committee.

(b) Director Independence

The Board must affirmatively determineif adirector is“independent.” Under the
Nasdaq corporate governance rules, a director may not be considered “independent” if:

o thedirector is employed by the Company or any parent or subsidiary of the Company
or who was so employed during the past three years (not including service of up to 12
months as an interim executive officer);

o thedirector has accepted, or has a family member (generally, spouse, parents,
children and siblings, whether by blood, marriage or adoption, or sharing residence)
who has accepted, any payments from the Company or any parent past or subsidiary
of the Company in excess of $100,000 in any 12-month period during the three years,
other than certain permitted payments (compensation for Board or committee service,
payments arising solely from investments in the Company’s securities, benefits under
atax-qualified retirement plan, or non-discretionary compensation, or permissible
loans);

o thedirector has afamily member who is, or during the past three years was,
employed by the Company or a parent or subsidiary of the Company as an executive
officer;

e thedirector is, or has afamily member who is, apartner in, or controlling stockholder
or executive officer of, any organization to which the Company made, or from which
the Company received, payments for property or services that exceed 5% of the
recipient’s consolidated gross revenues for that year, or $200,000, whichever is more,
inthe current fiscal year or any of the prior three fiscal years;

o thedirector is, or has afamily member who is, employed as an executive officer of

another entity at any time during the past three years where any of the Company’'s
executive officers serve on the compensation committee of the other entity; or
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« thedirector is, or has afamily member who is, acurrent partner of the Company’s
outside auditor, or was a partner or employee of the Company's outside auditor and
worked on the Company's audit during the past three years.

Audit Committee members are also subject to the heightened independence standards set
forth in the SEC rules described above.

(©) Other Nasdag Rules Affecting Boards

Companies listed on Nasdaq are also required to have: (1) amajority of independent
directors on the Board; (2) regularly-convened executive sessions of the independent
directors (at least twice ayear); and (3) a Compensation Committee and a Nominating
Committee composed entirely of independent directors, subject to certain limited exceptions.
Alternatively, compensation and nominating decisions may be approved by amgjority of the
independent directors.

Specia phase-in rules apply to companies listing on Nasdaq for the first time
following an IPO. Such companies must have at least one independent director on each
committee at the time of 1PO effectiveness, amajority of independent directors on each
committee within 90 days of effectiveness, and completely independent committees (subject
to limited exceptions available to all Nasdag companies) within 12 months of effectiveness.
Furthermore, acompany listing in connection with its |PO will have 12 months from
effectiveness to comply with the majority independent board requirement.

4. Other Rules Affecting Compensation Committees

In addition to the independence standards established by Nasdaq, certain provisions
of Internal Revenue Code Section 162(m) and Section 16 of the Exchange Act are also
relevant to the composition of the Compensation Committee.

Internal Revenue Code Section 162(m) (the $1 million cap on executive
compensation) requires that, to ensure the deductibility of certain compensation paid to
executive officers, the compensation must be approved by a compensation committee
composed of at least two directors who: (1) are not current employees of the Company; (2)
are not former employees of the Company receiving compensation during the tax year for
prior services; (3) have never been officers of the Company; and (4) do not receive any
remuneration in exchange for goods or services from the Company in any capacity other than
as director.

The Section 16 rules provide that certain transactions between an insider and the
Company will be exempt from Section 16(b) short-swing trading liability if the transaction is
pre-approved by a compensation committee composed of at least two “non-employee
directors,” which means directors who: (1) are not officers or employees of the Company; (2)
do not receive compensation from the Company in any capacity other than as director in
excess of $120,000; and (3) do not possess an interest in any transaction, or are not engaged
in any business relationship, that would require disclosure in the Company’s proxy statement
as arelated-party transaction.
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B. OTHER CORPORATE GOVERNANCE REQUIREMENTS
1 Auditor Independence Rules

Public reporting companies are required to have audited financial statements prepared by
an “independent” auditor. Auditors must comply with certain rules to be considered
“independent” with respect to a particular audit client.

(a) Prohibited Services

Auditors are prohibited from providing certain non-audit services to their audit clients,
namely the following: (1) bookkeeping services; (2) financial information systems design and
implementation; (3) appraisal or valuation services; (4) actuarial services; (5) internal audit
outsourcing; (6) management functions; (7) human resources functions; (8) broker-dealer,
investment adviser or investment banking services; (9) legal services; (10) certain expert services
in connection with legal, administrative or regulatory proceedings; and (11) tax services that
would require an auditor to act as an advocate for the audit client or otherwise impair auditor
independence (e.g., representing an audit client in Tax Court).

(b)  Audit Committee Pre-Approval

A company’s Audit Committee must pre-approve al audit and permitted non-audit
services provided by the auditor to the Company. Pre-approval of permitted non-audit services
may be delegated in certain circumstances and subject to certain conditions.

(©) Auditor Rotation Requirements

The lead partner and the concurring partner at the audit firm cannot provide audit services
to the same company for more than five consecutive years, and cannot return to audit services for
that company for an additional five years. Certain other partners on the audit engagement team
may not serve for more than seven consecutive years, and cannot return to audit services for an
additional two years.

(d) Fees; Redtrictions on Audit Partner Compensation

Each company must disclose, in its annual proxy statement, fees paid to the principal
accountant in certain defined categories. Audit partners are prohibited from receiving
compensation from their firms during the audit engagement period that is based on the
performance or, or procurement of, non-audit services.

(e) Restrictions on Prior Employment
An accounting firm is prohibited from auditing a company’s financial statementsif

certain members of management of that company had been members of the accounting firm's
audit team within one year of the commencement of the audit.
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() Auditor Reportsto Audit Committee

The auditors must report on critical accounting policies and alternative accounting
treatments to the Audit Committee.

2. “Improper Influence” on Conduct of Audits

Rule 13b2-2 of the Exchange Act specificaly prohibits officers and directors, and
persons acting under their direction, from coercing, manipulating, misleading or fraudulently
influencing an auditor engaged in the performance of an audit if the person knew or should have
known that such action, if successful, would render the Company’ s financial statements
materially misleading. Note that the definition of “officer” for purposes of these rulesislikely to
apply to more than the “ executive officers” required to file Section 16 reports, and includes some
corporate officers (such as the corporate secretary and certain vice presidents) who may not have
any real management responsibility.

SEC rules also extend to anyone acting “under the direction” of an officer or director,
whether or not they are directly supervised by that officer or director. Such persons might
include not only the Company’s employees, but also customers, vendors or creditors who, under
the direction of an officer or director, provide false or misleading information to an auditor, or
who enter into undisclosed “side agreements” that enable the Company to mislead the auditor.
Under appropriate circumstances, the scope of the rule might also include other partners or
employees of the accounting firm, attorneys, securities professionals or other advisers who, for
example, pressure an auditor to limit the scope of an audit.

The rule prohibits conduct designed to improperly influence an auditor “engaged in the
performance of an audit.” The SEC has given this term a broad reading, encompassing not only
the professional engagement period, including any negotiations for retention of the auditor, but
also actions subsequent to the engagement period, if the auditor is called upon to make decisions
regarding a previously-released audit report. For example, the rules prohibit attempts to coerce a
prior auditor to release a consent to the use of a prior-year audit. The rules also prohibit attempts
to influence an auditor’s review of interim financial statements as well as audits.

The rule prohibits attempts to influence an auditor to take an action, or fail to take an
action, that might render the financial statements misleading. Examples of such inappropriate
auditor actions or inactions including issuing or reissuing areport on the financial statements
when the auditor knows there has been a materia violation of GAAP; not performing audit,
review or other procedures required by generally accepted auditing standards; not withdrawing a
previously issued audit report when circumstances warrant such withdrawal; or not
communicating appropriate matters to the Company’s Audit Committee.

3. Code of Ethics

The Company must disclose in its Annual Report whether it has a Code of Ethics that
appliesto its principal executive officer, its principal financia officer, its principa accounting
officer or controller, or persons performing similar functions, that met certain minimum
standards, or if not, why not. A “Code of Ethics” means a set of standards reasonably designed
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to deter wrong-doing and to promote: (1) honest and ethical conduct; (2) full, fair, accurate,
timely and understandable corporate disclosure; compliance with applicable laws, rules and
regulations; (3) prompt internal reporting to appropriate persons of violations of the Code, and
(4) accountability for adherence to the Code.

The Company must make its Code of Ethics publicly available, by either (1) filing the
Code of Ethics with its Annual Report, (2) posting it on its website (disclosing that fact in its
Annual Report), or (3) making it available without charge to any stockholder upon request (by
undertaking in its Annua Report). If the Code of Ethicsrequired by the rulesis part of alarger
code, only the sections required by the rules needs to be made publicly available.

Nasdaq requires each listed company to adopt a code of conduct applicable to all officers,
directors and employees. Although the Nasdaq rules refers to a“ code of conduct,” the definition
tracks the SEC definition of “code of ethics” outlined above.

Waivers or substantive amendments to the Code of Ethics must be approved by the
Board and reported on Form 8-K within four business days.

4. “Whistle-Blower” Protections For Employees Who Provide Evidence
Of Fraud

It isunlawful for a public company, or any officer, employee or other agent of the
company, to discharge, demote, suspend, threaten, harass or in any other manner discriminate, in
any term or condition of employment, against an employee who lawfully provides information or
assistsin afraud-related investigation or proceeding involving violations of: (1) federal criminal
law involving securities fraud, mail fraud, bank fraud, or wire, radio and television fraud; (2)
SEC rules or regulations; or (3) federal law relating to fraud against stockholders.

To be protected, the employee must provide the fraud-related information or investigative
assistance to afederal regulatory agency, amember of Congress, or a person at the Company
with supervisory or similar authority over the employee. It isimportant to note that it is not only
unlawful for the employer company to take the prohibited actions against the whistle-blowing
employee, but also makes it unlawful for individual officers, employees or other agents of the
Company supervising the enployee or otherwise involved in handling the matter within the
Company to take such action. This means that a non-officer employee with some supervisory or
administrative authority over another employee could be liable for mishandling a complaint
voiced by the other employee.

Remedies for violating these whistle-blower provisions include compensatory damages,
such as reinstatement of the employee to his or her former position at the seniority level the
employee would have had in the absence of the unlawful retaliation, back pay plusinterest, and
special damages such aslitigation costs, attorney fees and expert witness costs.

Whether the claim is resolved by the Secretary of Labor or by afederal district court, the
employee need only demonstrate that the whistle-blowing activities were a contributing factor to
the unfavorable employment action taken and that the whistle-blower “reasonably believes’ that
aviolation of federal law has occurred. To rebut the claim, the employer must show clear and
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convincing evidence (a higher evidentiary hurdle) that the unfavorable employment action would
have occurred in the absence of the employee's protected behavior.

In addition to creating liability for retaliation against employee informants in securities
fraud cases, federal law also creates liability for both public and private employers who retaliate
or otherwise interfere with the lawful employment or livelihood of any person who provides
truthful information to alaw enforcement officer with regard to the commission or possible
commission of any federal offense.

In addition to being able to secure relief under federal law, an employee who believes he
or she has been discriminated against as aresult of whistle-blowing activities aso has the right to
seek relief under other applicable laws or regulations.

5. Attorney Conduct Rules

The attorney conduct rules affect most corporate attorneys practicing in the U.S., whether
practicing in law firms or in-house, with a few limited exceptions outlined below. Under these
rules, an attorney who receives evidence of a“material violation” of the federal securities laws or
certain corporate laws will generally be required to report this evidence to a company’s chief
legal officer, who must investigate the report and take remedial action if necessary. Therules
also require the attorney to follow up on the complaint, and report “up the ladder” to the Board if
the original report to acompany’s chief legal officer is not adequately responded to.
Alternatively, the Board can designate a special committee, the Qualified Legal Compliance
Committee, to receive attorney reports of material violations and conduct investigations.

6. Stockholder Approval of Equity Compensation Plans

Nasdaq rules require stockholder approval for the adoption and material amendments of
equity compensation plans, subject to afew limited exceptions. In addition, the NY SE broker
voting rules (which apply to most brokers, and therefore impact companies listed on Nasdaq as
well asthe NY SE) require that brokers receive instruction from beneficial owners before voting
on proxy statement proposal's concerning equity compensation plans.

Nasdag-listed companies are required to obtain stockholder approval for all stock option
plans, stock purchase plans, or other equity compensation arrangements (including individual
compensation arrangements) established or materially amended after June 30, 2003, under which
shares may be acquired by officers, directors, employees or consultants, except for certain direct
purchase stock plans or dividend reinvestment plans, plans that meet the requirements of Section
401(k) or 423 of the Internal Revenue Code, or plans assumed in connection with a merger or
acquisition meeting certain conditions. Stockholder approval is not required for “inducement
grants’ to new employees or directors of the company, as long as the Company issues a press
release disclosing the material terms of the award.

7. Prohibition of L oans to Executive Officers and Directors

It isunlawful for a public company or acompany which has filed a registration statement
for an IPO to loan or otherwise arrange for the extension of credit in the form of a personal loan
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to or for any executive officer or director of that issuer. This meansthat public companies are
prohibited from making loans to their executive officers and directors, including loans to
purchase company stock, to purchase real estate or assist with relocation expenses, to assist with
personal tax liabilities, or otherwise. Loans and other arrangements of credit in existence as of
July 30, 2002 may remain outstanding, as long as they are not materially modified or their terms
extended on or after that date.

8. Regulation BTR

Under Regulation BTR, it is unlawful for officers subject to Section 16 of the Exchange
Act and directors of public companies to purchase, sell or otherwise acquire or transfer any
compensatory equity security of the Company during a“pension plan blackout period.” An
insider who engages in a prohibited transaction during a pension plan blackout period will be
required to forfeit to the Company any profit on the transaction and may face SEC enforcement
actions, other civil penalties and potentially even criminal penalties. Companies and plan
administrators are required to notify insiders of plan blackouts within four business days after the
issuer receives notice from the plan administrator as required under Department of Labor
regulations, provided that in any event the insiders receive notice at |east 15 calendar days before
the beginning of the blackout period.

IV. REGULATIONFD

Regulation FD (“Fair Disclosure”) restricts the selective disclosure of information that is
materia and that has not previously been publicly disclosed. Regulation FD providesthat, if a
“senior official” of apublic company intentionally discloses material nonpublic information to
securities market professionals or holders of the company’s securities who might trade on the
information, it must provide simultaneous public disclosure of that information. The definition
of “senior official” includes the company’s executive officers and directors, investor relations
officers, public relations officers and other employees who regularly interact with the investment
community, and individuals acting at the direction of those persons.

Regulation FD does not provide a bright-line test for what is material. Asnoted abovein
Section |.B, material information is any information that a reasonable investor would consider
important in deciding to buy, hold or sell Company securities.

Disclosures of material nonpublic information may not be made to securities industry
professionals, such as brokers, investment advisers, sell-side analysts, buy-side analysts,
investment companies and hedge funds, and to certain persons associated with such entities. In
addition, a company may not make sel ective disclosure to any security holder of the company
where it is reasonably foreseeable that the security holder would buy or sell the company’s
securities based on the information.

Regulation FD does not restrict ordinary-course business communications with

customers, suppliers, strategic partners and government regulators. Nor does Regulation FD
apply to disclosures made to the media.
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Enjoying the Ride on the Track to Success

In addition, Regulation FD specifically exempts the following types of disclosures from
itsrestrictions:

e Disclosuresto “temporary insiders’ who owe the company aduty of trust and
confidence (e.g., an attorney, investment banker or accountant)

o Disclosures to recipients who expressly agree, either orally or in writing, to keep the
information confidential (e.g., in the context of a private financing or business
combination)

« Disclosuresto rating agencies for the purpose of developing a publicly available
credit rating

e Most disclosures in connection with publicly-registered stock offerings (since these
disclosures are already regulated under the Securities Act of 1933)

An agreement to keep material nonpublic information confidential may be made after
theinformation is disclosed. This means that acompany that mistakenly discloses material
nonpublic information to a person covered by Regulation FD may avoid the required public
disclosure if the recipient agrees not to disclose or trade on the basis of the information.

Intentional vs. Unintentional Disclosures: Disclosures that violate Regulation FD may
be made intentionally or unintentionaly. A disclosureis “intentional” for purposes of
Regulation FD if the company or person acting on behalf of the company either knows or is
recklessin not knowing that the information he or she discloses is both material and nonpublic.
If acompany intentionally discloses material nonpublic information to a person or group covered
by Regulation FD, it must provide simultaneous public disclosure of that information. If
material nonpublic information is unintentionally disclosed to such a group, the company must
publicly disclose the information promptly after the unintentional disclosure. “Promptly” means
within 24 hours or, if |ater, the beginning of the next day’s trading on the New Y ork Stock
Exchange.

Public Disclosure Requirement: The company can meet the public disclosure obligation
of Regulation FD by reporting the Item on Form 8-K, or by any other method (or combination of
methods) that is “reasonably designed to provide broad, non-exclusionary distribution of
information to the public.” A company may use these methods in addition to, or in lieu of, a
Form 8-K. For example, acompany may publicly disclose information by issuing a press
release, and posting that press release on its website. Note, however, that posting information on
awebsite alone, not in conjunction with another method of public dissemination, is not sufficient
to meet the public disclosure requirement of Regulation FD.

Communications with Analysts: Regulation FD does not prevent companies from
disclosing non-material information to analysts. However, given the difficulty of determining
what information is “material,” companies that communicate information to analysts or investors
in non-public settings, or in one-on-one meetings, take on a high degree of risk of violating
Regulation FD. Company executives in such situations must be knowledgeable about what
information has been publicly disclosed, and what undisclosed information is likely to be
considered material. In order to avoid inadvertent selective disclosure of material nonpublic
information, it is good practice to designate alimited number of persons to make disclosures or
field inquires from individuals covered by Regulation FD.
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Interaction of Regulation FD with Form 8-K Rules: Asthe result of changes to the Form
8-K rulesimplemented after the adoption of Regulation FD, some items that would be
considered “material” for purposes of Regulation FD (e.g., earnings information) are now
independently required to be disclosed on Form 8-K. The same Form 8-K may be used to fulfill
multiple requirements. For example, aForm 8-K for the signing of amaterial contract may be
used to fulfill both the Form 8-K filing requirement and the Regulation FD public disclosure
requirement. Filers should indicate on the form whether the Form 8-K is being used for multiple
filing requirements. It isimportant to remember, however, that the time deadlines for
compliance with Regulation FD are not changed by the Form 8-K rules. This means, for
example, that if acompany wants to discuss amaterial contract with its analystsimmediately
after signing, and the company wants to use Form 8-K as its means of public disclosure for
Regulation FD, it must file the Form 8-K prior to its analyst discussion, even though the SEC
Form 8-K filing rules would otherwise allow four business days for the filing.
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Alert

Latham & Watkins
Tax Department

Welcome to 2007: Equity Plan and Executive
Compensation Matters For Your Immediate

Consideration

The Beat Goes On

As we all know, executive compensation
was a very hot topic in 2006:

* The Securities and Exchange
Commission (SEC) released the most
changes to executive

This Client Alert
address three
important topics
worthy of your
consideration as

you head into your
Spring Compensation
Committee meetings
and work on your
2007 proxies and
stockholder meetings:

* Adopting an
Equity Award
Grant Policy;

Reviewing
162(m) Plans and
Compliance; and

Reviewing the
Impact of Related
Persons Disclosure
Rules

and director compensation disclosure
rules in its history;

Options backdating and timing
questions plagued many public
companies and led to officer
resignations, restatements of financial
results and shareholder litigation;
Clients wrestled with the
implementation of accounting
requirements under Statement of
Financial Accounting Standards

No. 123 (revised 2004) Share Based
Payments (FAS 123R) as well as the
nonqualified deferred compensation
rules under Section 409A of the
Internal Revenue Code (Code); and
The press provided us with an
endless stream of salacious stories on
perquisites, severance packages and
various other alleged compensation
excesses on a daily basis.

Continuing that theme, 2007 is off to a
very fast and busy start, with more of
the same, plus:

* The focus that executive

compensation will receive as
companies file their 2007 proxies;

« The possibility of new Section 162(m)
and Section 409A legislation;
« The anticipated arrival of final Section
409A regulations and the likely need
finally to amend plans to comply in
form with Section 409A and to fix
discounted options by December 31,
2007;
The SEC’s issuance of favorable
guidance on Zions Bancorporation’s
market-based approach to valuing
options and equity for FAS 123R
purposes and, of course;
The inevitable surprises that every
year seems to bring.

The purpose of this Client Alert is not
to reprise the developments of 2006

or to address 2007 emerging issues

in depth. We have already given you
our thoughts on the SEC's new proxy
disclosure rules in our 2006 Client Alerts
and in our two sets of General Counsel
Forums on the rules and issues, and

we now are working with many of you
as you prepare your CD&As and new
compensation tables. We intend to focus
on other 2007 issues as they emerge

in future Client Alerts and Benefit
Updates. (For a detailed discussion and
analysis of the new SEC disclosure rules
see Latham & Watkins Client Alerts

No. 538 and 558.)' The purpose of this
Client Alert is to call your attention to
three important topics that are worthy
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of your consideration as you head into
your Spring C ion Committ

date if the grant has been approved

meetings and work on your 2007 proxies
and stockholder meetings.

Consider Adopting an Equity
Award Grant Policy

The new Compensation Discussion
and Analysis (CD&A) mandated by the
SEC executive compensation disclosure
rules requires a discussion of various

equity grant practices. F e, the

in with all corporate
governance requirements and if the
grant is communicated to recipients
within a relatively short time period
after the approval. It is clear that many
companies will need to change their
equity grant practices to meet these
new requirements and in order to avoid
future accounting problems, even if
they were spared restatements or other
changes with respect to grants made
under APB 25.

recent and still ongoing stock option
timing investigations have focused
attention on grant practices at hundreds
of public companies. In addition to the
accounting, income tax and disclosure
consequences related to grant date
determinations, these investigations
have highlighted the importance

of following applicable state laws,
company organizational documents and
plan documents when making equity
compensation awards and setting the
terms of such awards. It is clear that
companies cannot afford to overlook any
of these matters when granting options,
restricted stock, RSUs, SARs and other
equity awards,

Improper delegations of authority,
failure to properly date actions by
unanimous written consent and delayed
recipient notification of awards are some
examples of lax plan administration that
can have unintended consequences,
especially under the accounting,
measurement date rules of FAS 123R,
which are now in effect and which are
much more rigorous than the prior rules
under APB 25. In this regard, FASB Staff
Position 123R-2 and recent speeches by
SEC accounting staff members make

it clear that administrative delays and
inattention to corporate formalities,
which ultimately have largely been
forgiven under APB 25 if not associated
with backdated options, will not be
overlooked in the future and that a

date of grant will only be accepted

as the accounting measurement

2 Number 565 | February 5, 2007

A . in order for to
avoid the many painful consequences
that can arise from improper or
unclear grant procedures, we strongly
recommend that all clients review their
current equity grant practices and
consider adopting written policies that
can be reviewed, audited and updated
periodically. Although the contents

of grant policies will vary among
companies, the following are some key
guidelines:

« Compensation Committees should
review and assert control over equity
programs;

« Companies should never backdate

equity grants;

Companies should not grant

“discounted options" except in

extraordinary circumstances and only

after thorough analysis of all issues,
especially with respect to Sections
409A and 162(m) of the Code;

Companies should regularize and

consider limiting the number of equity

grant dates, especially for new hire
grants;

« Companies should establish a regular

grant schedule well in advance of

anticipated grants;

Companies should consider making

grants only during open trading

windows;

If grants are made during closed

windows or blackout periods,

companies should fully consider

the impact that any material non-

public information could have
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on the value of the grants, SEC
disclosure requirements and optics
considerations; and

Companies should only make
unscheduled grants in unusual
circumstances, and with special care.

Consideration should also be given to
adopting the following practices and
procedures in order to implement grant
policies:

* To the maximum extent possible,
grants should be made only at in-
person or telephonic meetings;
The use of Actions by Unanimous
Written Consent should be minimized;
Delegations of grant authority to
non-Board committees should be
minimized to the extent practical;
1f delegations are used, they must
conform to state law, by-law and plan
requirements, and sub-delegations
should be prohibited;
Two-member committees are much
to b
when it comes to establishing grant
meeting and actions;
Alist of grantees and terms of
proposed grants should be reviewed
and finalized in advance of meetings;
All paper, including minutes, Form
4s, Form 8-Ks, and grant agreements,
should be prepared and processed
promptly following meetings;
Human resources and other
administrative personnel should be
trained on the applicable legal and
regulatory requirements;
It may be appropriate to designate
someone to oversee equity award
compliance, and have that individual
report directly to the Compensation
Committee;
Internal controls and reviews should
be established with the involvement
of legal and accounting personnel;
and
« Equity grants should be audited
periodically to insure compliance with
policies and procedures.
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Companies should also review their
equity plan provisions that specify how
“fair market value” is determined for
purposes of setting the exercise price of
options, the purchase price of stock and
the strike or base price of other awards.
Many plans provide that fair market
value will be determined as of the close
of business on the day prior to the grant
date, or based on average prices on the
date of grant or the prior date. In order
to avoid additional proxy statement
disclosure under the new SEC rules,
should consider
their plans to provide that fair market
value will be determined as of the close
of business on the date of grant.

Review Section 162(m) Plans
and Compliance

Section 162(m) of the Code generally
limits a publicly held corporation’s
deductions for compensation paid

to its chief executive officer and its
next four most highly compensated
officers to $1 million per year for each
individual. *Qualified performance-
based compensation” (QPBC) which
is paid pursuant to plans which have
been approved by shareholders and
pay compensation only upon the
achievement of objective performance
targets set by a committee of two or
more “outside directors” is exempt
from this $1 million limit. However,
QPBC plan treatment can be lost if the
company does not adhere to the rigorous
statutory requirements.

In recent years, the IRS has increased
its focus on Section 162(m) compliance
during audits and has indicated that

its agents are discovering numerous
instances of non-compliance with these
requirements. The following is a list

of the most important Section 162(m)
issues companies should review when
determining award payments for 2006
(and prior years) and establishing
performance targets for 2007 and future
years.
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Check Shareholder Re-Approval
Requirements

In general, shareholders must approve
QPBC performance goals at least every
five years. Although this requirement
is not applicable to stock options and
SARs with an exercise price at least
equal to 100 percent of grant date fair
market value, other forms of intended
QPBC such as cash bonuses, long-term
incentive compensation and restricted
stock or other equity awards will
generally not qualify as QPBC unless
the plan’s performance goals are re-
approved. If a plan’s goals were last
approved in 2002, it is likely that they
need to be submitted to shareholders for
re-approval in 2007.

current or former officers and, generally,
who do not receive remuneration

other than director compensation from
the corporation, unless it qualifies as
“de minimis" (that is, insignificant)
remuneration. Public companies should
carefully review the status of the
directors who administer these plans
every year to make certain all committee
members either qualify as “outside
directors” or that any non-qualifying
directors recuse themselves or abstain
from voting on QPBC awards.

Review Plan Administration and
Document Compliance

To qualify as QPBC, compensation
must be paid based solely on the
attainment of one or more pre-

Check for iring Tr

Periods

Compensation plans that are in effect
before a corporation becomes publicly
held may be subject to special transition
rules that defer the application of
Section 162(m) for a period of time after
the public company goes public. The
length of the transition period depends
on how the corporation becomes
publicly held, and the adoption of
material plan amendments can shorten
the transition period. For corporations
that become publicly held through an
IPO, the transition period expires at

the first meeting of the corporation’s
shareholders at which directors are to be
elected that occurs after the close of the
third calendar year following the year
of the IPO. This means that companies
that went public by way of an IPO in
2003 need to submit their plans for
shareholder approval and otherwise
comply with Section 162(m) in 2007 if
they want QPBC treatment.

Review “Outside Director” Status
Qualifications

To qualify as QPBC, compensation
must be awarded and administered by
a committee of two or more “outside
directors” who are not employees or
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objective
targets based upon goals approved

by the company's shareholders. Such
targets are only “objective” if a third
party having knowledge of the relevant
facts could determine at the end of

the performance period whether the
goals have been met. The terms of
QPBC awards must also preclude
discretion to increase the amount of the
compensation that would otherwise be
payable (although discretion to decrease
is permissible). Failure to satisfy any

of these requirements is fatal to QPBC
treatment. Compliance with each of
these requirements should be reviewed
and carefully documented when
Compensation Committees determine
the amount of 2006 awards and set their
2007 award targets.

Don't Forget the Impact
of the Related Persons
Disclosure Rules

In addition to director and executive

the new SEC rules include changes to
“related persons” proxy disclosures

and expand the scope of transactions
covered by these rules. The new rules
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require disclosure of a company's
applicable policies and procedures for
the review and approval (or ratification)
of transactions involving related persons.
Companies must also describe:

(i) transactions that were not subject

to review and approval (or ratification)
under company policies and (i) any
circumstances in which such policies
and procedures were not followed.
Public companies should carefully
review current policies and practices
and consider adopting written policies
for related person transactions if none is
currently in place.

Most important to note is that under the
amended rules, compensation arising
solely from an employment relationship
is not required to be reported as a
related person transaction if the related
person is not an immediate family
member and the compensation is
reported under Item 402 of Regulation
S-K Executive Compensation (which
covers Named Executive Officers
(NEOs) and directors)

In addition, if the person in question is
an executive officer who is not an NEO,
such employment-related compensation
is not required to be reported if (i) the
compensation would have been reported
under Item 402 if the executive officer
were an NEO and (ii) such compensation
was approved, or recommended to

the company’s Board of Directors

for approval, by the Compensation
Committee. Accordingly, we strongly
recommend that our clients seek
Compensation Committee approval of

employment agreements) with all
executive officers—not just NEOs—(and
ratification of existing arrangements)
if it has not already been done. Clients
should also consider amending the
Compensation Committee's charter to
include a requirement for such review
and approval as a matter course,
Failure to approve such compensation
can result in incomplete proxy related
persons disclosure and the possibility
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of a company’s later having to disclose
all compensation payable to an
executive officer as if that person were
an NEO-not a happy prospect for most
companies.

Endnote

! The Client Alerts can be found at http:/www.
Iw.com/resource/Publications/_pdf/pub1747_
1.pdf and hitp://www.Iw.com/resource/
Publications/_pdf/pub1643_1 pdf. The SEC
rules can be found at hitp://www.sec.gov/

33-8732a.pdf and hitp:
sec.gov/rules/final/2006/33-8765.pdf.
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MEMORANDUM*
To: Mighty Oak Corporation
From: Heller Ehrman LLP
Date: 2007
Subject: Stock Plan Issues related to the Initial Public Offering of

Mighty Oak Corporation (the “Company”)

In connection with the Company’s proposed initial public offering (the “1PO"),
the following is a summary of certain decisions that will need to be made with respect to
the structuring of the Company’s employee and director equity compensation plans asit
transitions to being a public company.

As background, in addition to approval by its Board of Directors (or a Board
committee), a public company isrequired in amost al circumstances to obtain
shareholder approval of new or materially anended equity compensation plans. In
addition, public company equity plans are subject to a different set of legal and tax
requirements than are private company plans.

The material terms of the Company’s equity compensation plans are required to
be disclosed in the Form S-1 Registration Statement filed in connection with the IPO.
Accordingly, review and finalization of plan structure, as well as Board and shareholder
approval, should be completed as early in the |PO process as possible.

This memorandum summarizes the primary compensation plan structuring points
that the Company should consider. Reaching decisions on the issues listed below will
enable the Company, its accountants and its outside counsel to finalize the plan
documentation process.

 Thisformisintended to illustrate the kinds of stock plan issues a company will need to addressin
connection with going public. For specific advice concerning plan design and compensation strategies,
please consult with a member of our Compensation & Benefits Group.
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I Primary Equity Compensation Plan Matters

The Company currently has the following equity compensation plansin place,
with the corresponding share numbers applicable to each:

Shares Available
Total Shares for Issuance as of
Plan Reserved

The Company proposes to [adopt a new equity compensation plan that will be]
[amend the Plan] described above and use that plan ag] its primary plan
following the IPO (such plan, the “IPO Plan”).

The following are a series of questions related to structuring the |PO Plan:

1. Types of Awards. The Company’s PO Plan [is] [will be] structured to
permit the issuance of most common types of equity awards (including stock options,
restricted stock awards, restricted stock units, stock appreciation rights, phantom stock,
performance units and other similar types of awards.

The IPO Plan might also authorize payment of performance-based cash
bonuses where the performance criteriaand certain other aspects of the bonus
arrangement require shareholder approval.

Should the plan also provide for cash bonuses? Yes No

2. Number of Shares Reserved for |ssuance. Specify the number of shares
of Common Stock that the Company wants to have available for issuance to employees
under its IPO Plan: (Generally, this number should be enough to operate the plan without
having to go back to its shareholders for approval of more shares for two to three years.)

3. Evergreen Provision. In addition to aset number of sharesinitially
reserved under the plan, specify whether the Company wants to include in the IPO Plan
an evergreen provision that will annually replenish the number of shares available for
issuance under the plan. (Generally, an evergreen provision is structured so that each
year the pool of shares in the plan increases by the lesser of (&) a set number or (b) some
percentage (e.g., 3-4%) of the Company’s total outstanding shares of stock as of a

-2-
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particular date each year (e.g., the last day of the prior fiscal year or the day prior to the
Company’s annual stockholders' meeting). Also, the evergreen provision often will
continue for some number of years |ess than the entire life of the plan (e.g., 3-5 years).

Indicate whether the Company wants to include an evergreen in the IPO
Plan:

Yes No
If Yes, please specify: the set number (as described above)

percentage of outstanding stock
number of years of life of evergreen

4. Section 162(m) Share Limit. Applicable tax rules require that a plan
specify the maximum number of shares subject to equity awards that may be issued to
any one employee during a specified period of time. Generally, companies set this
maximum number on a calendar year basis (although the Company could choose a
different period). The annual maximum is an arbitrary number; it should be at least large
enough to allow the Company to replace its CEO/President if necessary and might
include alarger number that is permissible in connection with a person'’s hiring than
would apply to the person in any year after they are hired.

Please specify the annual maximum number of shares desired (including
whether multiple maximums will apply):

If the plan also provides for cash bonuses, specify the maximum annual
dollar anount that may be paid to a participant: $.

5. Performance Criteria. To ensure full deductibility of certain equity
awards (e.g., restricted stock awards) paid to top Company executives, the Company
would need to grant such awards subject to satisfaction of pre-specified performance
goals, which goal's need to be disclosed to the shareholders in connection with their
approval of the plan under which the awards are granted. The Company following isa
list of performance goals that the Company might include in the IPO Plan in order to
obtain shareholder approval thereof:

e cashflow;

e earnings (including gross margin, earnings before interest and
taxes, earnings before taxes, and net earnings);

earnings per share;

growth in earnings or earnings per share;

stock price;

return on equity or average shareholders equity;

-3
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total shareholder return;

return on capital;

return on assets or net assets;

return on investment;

revenue;

income or net income;

operating income or net operating income;

operating profit or net operating profit;

operating margin;

return on operating revenue;

market share;

contract awards or backlog;

overhead or other expense reduction;

growth in shareholder value relative to the moving average of the
S&P 500 Index or a peer group index;

credit rating;

strategic plan development and implementation (including
individual performance objectivesthat relate to achievement of the
Company's or any business unit's strategic plan);
improvement in workforce diversity, and

any other similar criteria

6. Change of Control Provisions. The Company will need to decide what
will happen to outstanding options and other awards in the event the Company is
acquired by athird-party acquiror following the IPO. The starting point for this
determination is the change of control provision in the Company’s existing stock plan.
The Company's Plan provides that upon a change of control of the
Company,

Indicate whether any amendment to the change of control provisionsisdesired: _

7. Repricing. Does the Company want the |PO Plan to permit repricing of
options without the need for obtaining shareholder approval?  Yes No

1. Employee Stock Purchase Plan

An Employee Stock Purchase Plan (“ ESPP") program allows employees to
purchase shares of the Company’s stock on a periodic basis at a discount to fair market
value on atax-favorable basis. In recent years, atypical ESPP allowed employees to
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purchase shares through payrol| deductions at a discount to the market stock value equal
to 15% of the lesser of the purchase date value or the grant date value (with the grant date
typically preceding the purchase date by six to 24 months and the period between the two
dates referred to as the program'’s “lookback” period).

Under FAS 123R, rights granted under ESPPs will result in the Company’s
recognizing compensation expense for financial statement purposes unless the program
has no lookback period and provides for a discount of no more than 5% on the purchase
date.

If the Company will have an ESPP commencing at the time of the | PO, then the
following are structural points that should be considered:

1 Separate Plan. The ESPP program may be a stand-al one stock plan (for
which separate shareholder approval is obtained) or it could be part of the Company’'s
primary equity compensation plan. In the latter case, the shares used to fund ESPP share
issuances would be drawn from the pool of sharesin the primary plan, whereas with a
stand-alone ESPP a separate pool of shares would be segregated solely for issuance under
the ESPP.

Will the ESPPbe:  Separate Plan  or Combined with Primary Plan

If the ESPP will be a separate plan, specify number of shares reserved for
issuance under ESPP:

If the ESPP will have an evergreen provision, please specify:
Fixed number in evergreen formula:
Percentage of outstanding in evergreen formula:
2. Structure of ESPP.
Discount applicable to ESPP (not greater than 15%):
Lookback Period (not greater than 27 months):

3. Definition of Compensation. The ESPP must define “compensation” for
purposes of specifying the source of plan contributions. Many plans define compensation
narrowly to include regular straight time gross earnings and exclude payments for
overtime, shift premium, incentive compensation, bonuses and other payments.
Commissions can be either included or excluded from the definition of compensation.
Some plans structure the definition more broadly (e.g., to include all W-2 cash
compensation). Please specify the desired definition of “compensation” under the
Company's ESPP:
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4. Maximum Per centage for Deductions. Each participant must decide
what percentage of his or her compensation to have withheld each payroll period through

the ESPP. Planstypically set an upper limit of 10-20% of compensation. The primary
consideration for the Company in setting this limit is to manage the plan so as not to run
out of shares during an offering period.

Specify the maximum percentage the Company’ s employees may have
deducted:

5. Purchase Period Share Maximum. Applicable tax rules require that the
ESPP specify the maximum number of shares that may be purchased during each period.
This limit could be specified either as a set number of shares or adollar value that in any
event cannot exceed $25,000 per year. We generally recommend that the ESPP provide
for amaximum number of shares that may be purchased in any one offering period as a
way of avoiding depletion of plan sharesin the event the Company's stock price drops.
Typically, this maximum number of sharesis set at 2,000-3,000 shares per six-month
period.

Specify the maximum number of shares that may be purchased during any
one six-month offering/purchase period:

6. Limitations on Deduction Changes. An ESPP generally limitsthe
number of changes that a participant can make to his or her rate of contributions to the
plan in order to minimize the Company’s administrative burden (a participant can always
withdraw from the plan and can change contribution rates with respect to future offering
periods). ESPPs most commonly allow a participant to make only one decrease to the
plan during an offering period, although some will alow one decrease and one increase.

Specify the structure that the Company’ s ESPP should have with respect
to changes to contribution rates:

I1l. Directors Compensation Program

Directors compensation programs have undergone significant changes in recent
years. A variety of compensation arrangements exist for independent public company
directors, including:

Formula Stock Option or Restricted Stock Grant Programs

Annual Fees, including in connection with Committee participation,
payablein cash or restricted stock

Meeting Fees, payable in cash or restricted stock

Reimbursement of Expensesincurred in connection with Board duties

6
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If the Company will grant annual equity awards, please specify:
Type of Award (option, restricted stock, stock unit):
Number of Shares subject to Awards:

Award upon Board Appointment:

Annual Award:

Other Grant Triggers (e.g., committee appointment or membership,
specia award to non-executive Chairperson):

Vesting Schedule applicable to Award(s):

Will the shares subject to awards described above be drawn from the IPO
Plan or from stand-alone directors plan?

If from a stand-alone directors plan, how many shares will be
reserved for issuance under such plan?

If from the IPO Plan, should the above award structure be reflected
in the IPO Plan document, or done on an ad-hoc basis outside the
written IPO Plan document?

If the Company will pay an annual retainer, specify amount: $

Will the retainer be paid in cash or shares, and at the choice of the
Company or theindividual director?

If the Company will pay meeting fees, specify:

Board Meeting Attendance Amount: $

Committee Meeting Attendance Amount: $
Telephone Board or Committee Meeting Amount: $

Additional Amounts for Board or Committee Chair: $
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Will fees be paid in cash or stock, and at whose choice?

IV.  Compensation Committee

Applicable securities and tax laws, as well as exchange rules, require that public
company Boards have independent compensation committees to oversee and make
decisions regarding compensation matters affecting executive officers. If the Board does
not already have a compensation committee, it should designate one prior to the |PO.

Specify the members of the compensation committee (all of whom should
be “independent” under all applicable rules):

What Board entity will determine directors’ compensation (the full Board,
the nominating/governance committee or the compensation
committee)?

Will the compensation committee delegate to alower-level committee
responsibilities for making periodic equity awards to non-officer
employees? If so, specify the committee name and its
membership:

Wheat is the annual maximum number of shares that such
committee may grant to employees?

What is the per-employee maximum number of shares during any
one-year period that such committee may grant?

V. Conclusion

The suggestions provided above attempt to briefly detail the primary decisions
points to be made in connection with structuring the Company’s equity compensation
programsin connection with an IPO. They are intended only as general guidelines and
the Company may have special issues or considerations that dictate different structures
for its stock plans. Aswith all matters relating to equity compensation, the Company
should have its accountants involved in all aspects of the plan structuring.
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SAMPLE
INSIDER TRADING AND DISCLOSURE POLICY

This document sets forth the Policy regarding trading in the stock and other
securities of (the “Company™) and, where applicable, the disclosure of
such transactions. All references to the “Company” in the document include any
subsidiaries of .

Applicability

This Policy appliesto all officers and employees of the Company, all members of
the Company’s Board of Directors, and any consultants, advisors and contractors to the
Company that the Company designates, as well as members of the immediate families
and households of these persons. The Policy also applies to family trusts (or similar
entities) controlled by or benefiting individuals subject to the Policy.

General Statement

Nonpublic information relating to the Company or its business is the property of
the Company. The Company prohibits the unauthorized disclosure of any such
nonpublic information acquired in the work-place or otherwise as aresult of an
individual’s employment or other relationship with the Company, as well as the misuse
of any material nonpublic information about the Company or its businessin securities
trading.

Insider Trading Compliance Officer

The Company has designated the Company's General Counsel, currently Gary
Hirsch, asits current Insider Trading Compliance Officer. Please direct your questions as
to any of the matters discussed in this Policy to Mr. Hirsch, who can be reached at (212)
543-7735 or viaemail at @ .com.

General Policies

The following are the general rules of the Company’s Insider Trading Policy that
apply to all Company officers, employees, directors and consultants. Itisvery
important that you understand and follow these rules. If you violate them, you may be
subject to disciplinary action by the Company (including termination of your
employment for cause). Y ou could also bein violation of applicable securities laws (and
subject to civil and criminal penalties, including fines and imprisonment). Notethat itis
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your individual responsibility to comply with the laws against insider trading. This
Policy isintended to assist you in complying with these laws, but you must always
exercise appropriate judgment in connection with any trade in the Company’ s stock.

Theterms “immediate family,” “material information” and “nonpublic
information” are defined below.

Officers, directors and other personnel designated by the Company from time to
time are subject to certain additional policies and restrictions. See “Additional Policies
and Restrictions Applicable to Officers, Directors and Others Specified by the Company”
on page 6. Theterms “black-out period” and “trading window” are defined in the
Additional Policies section.

1 Don't trade whilein possession of material nonpublic information.
From time to time you may come into possession of material nonpublic information asa
result of your relationship with the Company. Y ou may not buy, sell or tradein any
stock of the Company or other securities involving the Company’s stock at any time
while you possess material nonpublic information concerning the Company (whether
during a“black-out period,” if applicable, or at any other time). Y ou must wait to trade
until newly released material information has been public for at least one full trading day
(atrading day is aday on which the stock market is open).

2. Pre-clear tradesinvolving Company stock. |f you are unsure about
whether information you possess would qualify as material nonpublic information and
whether you therefore should refrain from trading in the Company’s stock, you should
pre-clear any transactions involving Company stock that you intend to engage in with the
General Counsel.

3. Don't give nonpublic information to others. Don't give nonpublic
information concerning the Company (commonly referred to as “tipping”) to any other
person, including family members, and don’t make recommendations or express opinions
about trading in the Company’s stock under any circumstances.

4. Don't discuss Company infor mation with the press, analysts or other
per sons outside of the Company. Announcements of Company information are
regulated by Company policy (separate from this Policy) and may only be made by
persons specifically authorized by the Company to make such announcements. Laws and
regulations govern the nature and timing of such announcements to outsiders or the
public and unauthorized disclosure could result in substantial liability for you, the
Company and its management. |f you receive inquiries by any third party about the
Company’s financial information, you should notify the Chief Financial Officer
immediately. |f you receive inquiries about other Company nnformation, you should
notify the General Counsel immediately.
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5. Don't participatein Internet “ chat rooms’ in which the Company is
discussed. You may not participate in on-line dialogues (or similar activities) involving
the Company, its business or its stock.

6. Don’t use nonpublic information to tradein other companies’ stock.
Don't trade in the stock of the Company’ s customers, vendors, suppliers, users of the
Company’s services or other business partners (collectively, “Business Partners”) when
you have nonpublic information concerning these entities that you obtained in the course
of your relationship with the Company and that would give you an advantage in trading.
The basis of the Company’s businessis “trust” and “confidentiaity.” All prohibitions
relating to trading of the Company’ s stock have equal applicability to trading in stock of
the Company’ s Business Partners and companies that they may be dealing with.

7. Don’t engage in speculative transactions involving the Company’s
stock. Don't engage in any transactions that suggest you are speculating in the
Company’s stock (that is, that you are trying to profit in short-term movements, either
increases or decreases, in the stock price). You may not engage in any short sale, “sale
against the box” or any equivalent transaction involving the Company’s stock (or the
stock of any of the Company’s Business Partnersin any of the situations described
above). A short saleinvolves selling shares that you do not own at a specified price with
the expectation that the price will go down so you can buy the shares at a lower price
before you have to deliver them. A sale against the box is a hedging device in which the
seller owns the shares in question but can cover his sale with other shares bought during
the price decline while holding shares aready owned “in the box" for long-term gain.
Either of these transactions puts you in a position of conflict against your interestsasa
Company employee.

Note that many hedging transactions, such as “cashless’ collars, forward sales,
equity swaps and other similar or related arrangements may indirectly involve a short
sale. The Company discourages you from engaging in such transactions and requires that
any such transaction be carefully reviewed by the General Counsel prior to the time you
enter into it. The General Counsel will assess the proposed transaction and, in light of
the facts and circumstances, make a determination as to whether the proposed transaction
may be completed or would violate this Policy. In addition, if you aretrading in
Company stock pursuant to a“blind trust” or a Rule 10b5-1(c) trading program (see
“Exceptions for Blind Trusts and Pre-Arranged Trading Programs” below), there may be
additional restrictions on your ability to engage in a hedging transaction.

In addition, the Company recommends that you not margin or pledge your
Company stock to secure aloan to you and that you not purchase Company stock “on
margin” (that is, borrow funds to purchase stock, including in connection with exercising
any Company stock options).
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8. Make sureyour family membersand per sons controlling family trusts
(and similar entities) do not violate this Policy. For purposes of this Policy, any
transactions involving Company stock in which members of your immediate family
engage, or by family trusts, partnerships, foundations and similar entities over which
you or members of your immediate family have control, or whose assets are held for the
benefit of you or your immediate family, are the same astransactions by you. You are
responsible for making sure that such persons and entities do not engage in any
transaction that would violate this Policy if you engaged in the transaction directly.

(Certain family trusts and other entities of this type having an independent,
professional trustee who makes investment decisions on behalf of the entity, and with
whom you do not share Company information, may be eligible for an exemption from
thisrule. Please contact the General Counsel if you have questions regarding this
exception. Y ou should assume that this exception is not available unless you have first
obtained the approval of the General Counsel.)

Exceptionsto the General Policies
The following exceptions to the general insider trading policies apply:

1 Exceptions for Purchases Under Employee Stock Option and Stock
Purchase Plans

The exer cise (without a sale) of stock options under the Company’ s stock option
plans and the purchase of shares under the Company’s employee stock purchase plan are
exempt from this Policy, since the other party to the transaction is the Company itself and
the price does not vary with the market but is fixed by the terms of the option agreement
or the plan.

But, any subsequent sale of shares acquired under a Company stock planis
subject to this Policy.

2. Exceptionsfor Blind Trustsand Pre-Arranged Trading Programs

Rule 10b5-1(c) of the Securities Exchange Act of 1934 provides an affirmative
defense against insider trading liability under federal securities laws for atransaction
done pursuant to “blind trusts’ (generally, trusts or other arrangementsin which
investment control has been completely delegated to athird party, such as an institutional
or professional trustee) or pursuant to awritten plan, or abinding contract or instruction,
entered into in good faith at atime when the insider was not aware of material nonpublic
information, even though the transaction in question may occur at atime when the person
isaware of material nonpublic information. The Company may, in appropriate
circumstances, permit transactions pursuant to a blind trust or a pre-arranged trading
program that complies with Rule 10b5-1 to take place during periods in which the
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individual entering into the transaction may have material nonpublic information or
during black-out periods.

The trading prohibitions described in this Policy will not apply to transactionsin
the Company’ s securities made by an employee, officer or director of the Company under
ablind trust or other arrangement or plan to trade securities under Rule 10b5-1 of the
Securities Exchange Act of 1934 (a“Plan”) that has been submitted to the Company’s
General Counsel and acknowledged by the Company in accordance with this policy.

Employees, officers and directors of the Company who are interested in adopting
such a Plan should refer to the guidelines (the “ Plan Guidelines’) as adopted from time to
time by Company's Board of Directors or acommittee of the Board, which describe the
substantive provisions recommended for Plans related to the Company’ s securities.

No Plan may become effective until the participant (i) has delivered acomplete
copy to the General Counsel and (i) received the General Counsel’s written
acknowledgement of the Plan. In the case of a Plan entered into by an executive officer
or director, the General Counsel is required to secure the approval of at least one non-
employee member of the Company’s Board of Directors before delivering the
acknowledgment.

Application of Policy After Employment Ter minates

If your employment terminates at atime when you have or think you may have
material nonpublic information about the Company or its Business Partners, the
prohibition on trading on such information continues until such information is absorbed
by the market following public announcement of it by the Company or another
authorized party, or until such time as the information is no longer material. If you have
questions as to whether you possess material nonpublic information after you have left
the employ of the Company, you should direct questions to the General Counsel at (212)
543-7735 or viaemail at @ .com.

Potential Criminal and Civil Liability and/or Disciplinary Action

The penalties for “insider trading” include civil fines of up to three times the profit
gained or |oss avoided, and criminal fines of up to $1,000,000 and up to ten yearsin jail
for each violation. You can also beliable for improper transactions by any person to
whom you have disclosed nonpublic information or made recommendations on the basis
of such information as to trading in the Company’s securities (“tippee liability”). You
may beliable for improper transactions by any person to whom you have inadvertently
disclosed nonpublic information aswell. The SEC has imposed large penalties even
when the disclosing person did not profit from the trading. The SEC, the stock
exchanges and the National Association of Securities Dealers (‘“NASD”) use
sophisticated electronic surveillance techniques to uncover insider trading. Employees of

-5.
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the Company who violate this Policy shall also be subject to disciplinary action by the
Company, which may include ineligibility for future participation in the Company’s
equity incentive plans or termination of employment for cause.

Definitions used in this Policy

1 Immediate Family. The following persons are considered members of
your “immediate family”: your spouse, parents, grandparents, children, grandchildren

and siblings, including any such relationship that arises through marriage or by adoption.

It also includes members of your household, whether or not they are related to you.

2. Material Information. Itisnot possible to define all categories of
“material” information, but information should be regarded as material if it islikely that
it would be considered important to an investor in making an investment decision
regarding a purchase or a sale of the Company’s stock.

While it may be difficult to determine whether particular information is material or

not, there are some categories of information that are particularly sensitive and that
should almost always be considered material. Examplesinclude: salesfigures, financia
results and projections (especially to the extent the Company’ s own expectations

regarding its future financial results differ from anaysts' expectations), news of a merger

or acquisition, gain or loss of amajor customer or supplier, major product or service
announcements, changes in senior management, a change in the Company’ s accountants
or accounting policies, or any major problems or successes of the business. Either
positive or negative information may be material. If you have any questions regarding
whether information you possess is material or not, you should contact the General
Counsel.

3. Nonpublic Information. Information about the Company is considered to
be “nonpublic” if it is known within the Company but not yet disclosed to the general
public. The Company generally disclosesinformation to the public either via press
release or in the regular quarterly and annual reports that the Company is required to file
with the SEC. Information is considered “public” only after it has been publicly
available, through press release or otherwise, for at least twenty-four hours. If you have
any questions regarding whether any information you possess is nonpublic or has been
publicly disclosed, you should contact the General Counsel.

Questions

Please direct questions you have regarding this Policy and any transactionsin
Company securities to the General Counsel at (212) 543-7735 or viaemall at
@ .com.
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Additional Policies and Restrictions Applicable to Officers,
Directorsand Others Specified by the Company

Thefollowing additional policies and restrictions (the “ Additional Policies’) apply
to executive officers, directors and certain other officers, employees and consultants of
the Company, as designated from time to time by the General Counsel or the Company’s
Board of Directors. If you violate these rules, you may be subject to disciplinary action
by the Company (including termination of your employment for cause). In addition, you
could be in violation of applicable securitieslaws (and subject to civil and criminal
penalties, including fines and imprisonment). Note that it is your individual
responsibility to comply with the laws against insider trading. This Policy isintended to
assist you in complying with these laws, but you must always exercise appropriate
judgment in connection with any trade in the Company’s stock.

Persons subject to these Additional Policies are also subject to the general policies
described in the preceding section (with the more restrictive policy applying in any case
where thereis a conflict).

The terms “immediate family,” “materia information” and “nonpublic
information” were defined above. The terms “black-out period” and “trading window”
are defined at the end of this Additional Policies section.

1. Don’t trade during black-out periods. The Company prohibitsall
executive officers, members of the Board of Directors, and certain other officers,
employees and consultants designated by the Company from trading during black-out
periods (whether regularly scheduled black-out periods, or special black-out periods
implemented from time to time). It isyour responsibility to know when the Company’s
quarterly black-out periods begin (you will be notified when they end). If you are
informed that the Company has implemented a special black-out period, you may not
disclose the fact that trading has been suspended to anyone, including other Company
employees (who may themselves not be subject to the black-out), family members (other
than those subject to this Policy who would be prohibited from trading because you are),
friends or brokers. Y ou should treat the imposition of a special black-out period as
material nonpublic information.

Remember to cancel any “limit” orders or other pending trading orders you have
in place during a black-out period (unless the orders were made pursuant to an approved
Rule 10b5-1(c) trading program).

You are subject to the black-out periodsif you arelisted on Attachment A to
thisPolicy. Thislist may be changed from time to time to add or remove persons as
appropriate. If you are added to the list of persons subject to the Company’ s black-out
periods, you will be notified by the General Counsel.
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2. You must pre-clear all tradesinvolving the Company’sstock. All
executive officers, members of the Board of Directors, and certain other officers,
employees and consultants designated by the Company, must refrain from trading in
the Company’s stock, even during an open trading window, unless they first comply
with the Company’ s pre-clearance procedures. For the purposes of this paragraph,
trading in the Company's stock includes al pledges and encumbrances, all short sales, al
gifts, and al transfers to affiliates of stockholder. To pre-clear atransaction, you must
get the approval of the General Counsel before you enter into the transaction. In pre-
clearing atrade, and in addition to reviewing the substance of the proposed trade, the
General Counsel may consider whether it will be possible for both the individual and the
Company to comply with any applicable public reporting requirements. Y ou should
contact the General Counsel at least 3 days before you intend to engage in any
transaction to allow enough time for pre-clearance procedures.

You are required to pre-clear all transactions involving Company stock if you are
listed on Attachment B to this Policy. If you are added to the list of persons subject to
the Company’s mandatory pre-clearance policy, you will be notified by the General
Counsel.

3. You must pre-clear any margin transactionsinvolving Company stock.

If you are listed on Attachment B, you may not enter into any margin transaction
involving Company stock unless you have first pre-cleared it with the General Counsel.
The General Counsel will review proposed margin transactionsin light of guidelines
(including public reporting guidelines) that he or she from time to time establishes with
input from the Board of Directors, if appropriate.

4. You must pre-clear hedging or derivativestransactionsinvolving
Company stock. The Company discourages persons listed on Attachment B from
engaging in hedging or derivative transactions, such as “cashless’ collars, forward
contracts, equity swaps or other similar or related transactions. If you wish to engagein
such atransaction, you must pre-clear it with the General Counsel, who will review the
proposed transaction in light of guidelines (including public reporting guidelines) that he
or she from time to time establishes, with input as appropriate from the Board of
Directors and outside legal counsel.

5. Observe the Section 16 liability rules applicable to officersand Board
membersand 10% stockholders. Certain officers of the Company, members of the
Company'’s Board of Directors and 10% stockholders must also conduct their
transactions in Company stock in a manner designed to comply with the “short-swing”
trading rules of Section 16(b) of the Securities Exchange Act of 1934. The practical
effect of these provisionsisthat officers and directors who purchase and sell, or sell and
purchase, Company securities within a six-month period must disgorge al profits to the
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Company whether or not they had any nonpublic information at the time of the
transactions.

If you are subject to Section 16, you are listed on Attachment C to this Policy.

6. Comply with public securitieslaw reporting requirements. Federa
securities laws require that officers, directors, large stockholders and affiliates of the
Company publicly report transactions in Company stock (on Forms 3, 4 and 5 under
Section 16, Form 144 with respect to restricted and control securities, and, in certain
cases, Schedules 13D and 13G). The Company takes these reporting requirements very
seriously and requires that all persons subject to public reporting of Company stock
transactions adhere to the rules applicable to these forms. Where issues arise asto
whether reporting is technically required (particularly issues that turn on facts specific to
the transaction and the individuals involved, or on unsettled issues of law), the Company
encourages its insiders to choose to comply with the spirit and not the letter of the law —
in other words, to err on the side of fully and promptly reporting the transaction even if
not technically required to do so.

7. Comply with trading restrictionsimposed in connection with pension
plan blackout periods. Federal securities|aws prohibit Section 16 officers and directors
of public companies from trading in company securities during a“pension plan blackout
period.” The Company is required to provide you with advance notice of apension plan
blackout period. If you receive such anotice, you must refrain from engaging in most
transactions involving Company securities (including exer cising stock options,
notwithstanding the provisions contained in “ Exemptions for Purchases Under Employee
Stock Option and Stock Purchase Plans” above) until the pension plan blackout period
has terminated. If you engage in a prohibited transaction during a pension plan blackout
period, you will be required to turn over profits on the transaction (which may include
amountsin excess of actual economic profits you realize on the transaction) to the
Company.

In addition, where the Company is required to report transactions by individuals,
the Company expects full and timely cooperation by the individual.

Exceptions for Emergency, Hardship or Other Special Circumstances.

In order to respond to emergency, hardship or other special circumstances,
exceptions to the prohibition against trading during black-out periods will require the
approval of the General Counsel and the Chief Executive Officer.

Application of Policy After Employment Ter minates
If you are subject to the black-out periodsimposed by this Policy and your
employment terminates during a black-out period (or if you otherwise leave whilein

N
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possession of material nonpublic information), you will continue to be subject to the INSIDER TRADING POLICY
Policy, and specifically to the ongoing prohibition against trading, until the black-out ACKNOWLEDGMENT
period ends (or otherwise until the close of the first full trading day following public
announcement of the material nonpublic information). | certify that | have read, understand and agree to comply with the
Insider Trading and Disclosure Policy. | agreethat | will be subject to sanctions imposed
Definitions by the Company, in its discretion, for violation of the Policy, and that the Company may
give stop-transfer and other instructions to the Company’s transfer agent against the
-1 Black-Out Period. During the end of each fiscal quarter and until public transfer of Company securities as necessary to ensure compliance with the Policy. |
disclosure of the financial results for that quarter, persons subject to this Policy may acknowledge that one of the sanctions to which | may be subject as aresult of violating
possess material nonpublic information about the expected financial resuits for the the Company’s policy is termination of my employment including termination for cause.

quarter. Evenif you don't actually possess any such information, any trades by you
during that period may give the appearance that you are trading on inside information.

Accordingly, the Company has designated a regularly scheduled quarterly “black-out Date: Signature:
period” on trading beginning with the fifteenth day of the last month of each quarter and
ending at the close of the first full trading day (day on which the stock market is open) Printed Name:

after disclosure of the quarter’s financial results.

In addition to the regularly-scheduled black-out periods, the Company may from
time to time designate other periods of time as a special black-out period (for example, if
there is some development with the Company’ s business that merits a suspension of
trading by Company personnel). The Company may not widely announce the
commencement of a special black-out period, as that information can itself be sensitive
information. For thisreason, it is extremely important that you adhere to the pre-
clearance procedures outlined in this Policy to ensure that you do not trade during any
specia black-out period.

2. Trading Window. The period outside a black-out period isreferred to as
the “trading window.” Trading windows that occur between the regularly-scheduled

quarterly black-out periods can be “closed” by the imposition of aspecial black-out
period if there are developments meriting a suspension of trading by Company personnel.

-10- -11-

106 of 159



ACC's 2007 ANNUAL MEETING Enjoying the Ride on the Track to Success

ATTACHMENT A ATTACHMENT B
PERSONS SUBJECT TO BLACK-OUT PERIODS OTHERSDESIGNATED BY THE COMPANY
OF INSIDER TRADING POLICY ASSUBJECT TO THE PRE-CLEARANCE PROCEDURES
ASOF ,200__ OF THE INSIDER TRADING POLICY
ASOF ,200__

See Section 1 under Additional Policiesand Restrictions Applicable to Officers,
Directorsand Others Specified by the Company . » o o .
See Sections 2, 3and 4 under Additional Policies and Restrictions Applicableto

(note that a person may be listed on multiple attachments) Officers,
Directorsand Others Specified by the Company

(note that a person may be listed on multiple attachments)
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ATTACHMENT C

PERSONS SUBJECT TO SECTION 16
ASOF , 2004

See Section 5 under Additional Policies and Restrictions Applicable to Officers,
Directorsand Others Specified by the Company

(note that a person may be listed on multiple attachments)

%)

Enjoying the Ride on the Track to Success

INSIDER TRADING AND DISCLOSURE COMPLIANCE PROGRAM

In order to take an active role in the prevention of insider trading and reporting
violations by its officers, directors, employees, consultants and other related individuals,
(the “Company”) has adopted the policies and procedures described in this
Compliance Program.

I Adoption of Insider Trading Policy.

The Company has adopted the Insider Trading and Disclosure
Policy (the “ Policy”).

Il. Designation of Certain Persons.

A.  Section 16 Individuals. The Board of Directors has determined those
personswho are “executive officers” and who are thus, along with the members of the
Board of Directors (collectively, the “Section 16 Individuals”), subject to the reporting
and liability provisions of Section 16 of the Securities Exchange Act of 1934, as
amended (the “1934 Act”) and the related rules and regulations. As of
the persons subject to Section 16 are those listed on Attachment C to the Policy. The
Board of Directorswill from time to time as appropriate anend such determination to
reflect the election of new officers or directors, any change in function of current officers,
and the resignation or departure of current officers or directors.

B. Other Persons. The Company has determined that those persons listed on
Attachment A to the Policy are subject to the black-out periods imposed by the Policy. In
addition, the Company has also determined that those persons listed on Attachment B
(note that a person may be listed on multiple attachments) are subject to the pre-clearance
requirements of the Policy (and further described in Section V.A. below), in that the
Company believes that, in the normal course of their duties, such persons have, or are
likely to have, regular access to material nonpublic information. Attachment A and
Attachment B may each be amended from timeto time. Under specia circumstances,
certain persons not listed on these Attachments may come to have access to material
nonpublic information for aperiod of time. During such period, such persons will also
be subject to the pre-clearance procedures, or may be added to the list of persons subject
to the black-out periods.

I1l.  Oversight of Policy. The Company’s Board of Directors or acommittee of the
Board of Directors shall oversee the implementation and enforcement of the Policy.

IV.  Appointment of Compliance Officer.

The Company has appointed the Company's General Counsel, currently asthe
Company’s Insider Trading Compliance Officer (the “ Compliance Officer”). In order to
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ensure compliance with the Policy and in particular Section V.E. below, the Compliance
Officer is authorized to designate one or more persons to assist in administering this
Policy.

V. Duties of Compliance Officer.

The duties of the Compliance Officer include, but are not be limited to, the
following:

A. Pre-clearing all transactions involving the Company’s stock by the persons
listed on Attachment B to the Policy, in order to determine compliance with the Policy,
insider trading laws, Section 16 of the Exchange Act, Rule 144 promulgated under the
Securities Act of 1933 and other applicable securities laws, as adopted and amended from
timeto time.

B. Assisting in the preparation and filing of Section 16 reports (Forms 3, 4 and
5) for all Section 16 Individuals, and other applicable reports (whether filed by the
Company or the individual), including providing memoranda and other appropriate
materials to its officers and directors regarding compliance with Section 16, its related
rules and other applicable disclosure rules.

C. Serving as the designated recipient at the Company of copies of reports
filed with the SEC by Section 16 Individuals under Section 16 of the Exchange Act and
other reports required by applicable disclosure rules.

D. Mailing monthly, or if appropriate more frequent, remindersto al
Section 16 Individuals and other individuals subject to disclosure rules regarding their
obligations to report or to assist the Company in complying with its reporting obligations.

E. Establishing procedures designed to ensure that the Company will beina
position to comply with any securities law disclosure rules, either currently in force or
that may be adopted in the future, that apply to the Company and relate to insider
transactions involving Company stock. The procedures may include requiring an insider
to notify the Compliance Officer sufficiently in advance of engaging in atransaction both
to allow pre-clearance of the transaction for purposes of the Policy and to prepare any
reports the Company is required to file, and requiring an insider to make available to the
Company all information necessary for the Company to comply with applicable
disclosurerules.

F. Performing periodic cross-checks of available materials, which may include
Forms 3, 4 and 5, Form 144, officers and directors questionnaires and reports received
from the Company’s stock administrator and transfer agent, to determine trading activity
by officers, directors and others who have, or may have, access to material nonpublic
information.

Enjoying the Ride on the Track to Success

G.  Circulating the Policy (or asummary of the Policy) to all employees and
consultants of the Company, on an appropriate periodic basis, and providing the Policy
and other appropriate materials to new employees and consultants, and otherwise
ensuring that appropriate education of affected individualsis accomplished.

H.  Obtaining a signed acknowledgment of receipt of the Policy from
individuals subject to it on an annual basis.

I Providing periodic reports on ongoing compliance matters, including any
disciplinary actions, regarding the Policy to the Audit Committee, or the full Board of
Directors if requested, on a quarterly basis and otherwise assisting the Company’s Audit
Committee and Board of Directors in implementation of the Policy and this Compliance
Program.
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SAMPLE regarding financial statement disclosures, accounting, internal accounting controls, auditing

matters or violations of the Code of Ethics. In conducting any investigation, the Audit

Whistleblower Policy Comml_ttee shall use reasonable efforts to protect the confidentiality and anonymity of the
complainant.

Purpose 5. The Company does not permit retaliation of any kind against enployees for complaints

The purpose of the Company’s whistleblower policy is to establish procedures for the submitted hereunder that are madein good faith.

submission of complaints or concerns regarding financial statement disclosures, accounting,
internal accounting controls, auditing matters or violations of the Company’s Code of Ethics.

o

. The Audit Committee will retain as a part of its records any such complaints or concerns for
aperiod of at least 7 years.

Sarbanes-Oxley Requirements

Section 301 of the Sarbanes-Oxley Act requires the Audit Committee to establish procedures for: Audit Committee Member Contact Information:
(a) the receipt, retention, and treatment of complaints received by the Company regarding
accounting, internal accounting controls, or auditing matters; and (b) confidential, anonymous
employee submissions of concerns regarding questionable accounting or auditing matters.

Procedures
In order to comply with Section 301, the Audit Committee has adopted the following procedures:
1. The Company will promptly forward to the Audit Committee any complaints that it has

received regarding financial statement disclosures, accounting, internal accounting controls
or auditing matters.

N

. Any employee of the Company may submit, on a confidential and anonymous basisif the
employee so desires, any concerns regarding financial statement disclosures, accounting,
internal accounting controls, auditing matters or violations of the Company's Code of Ethics.
All such concerns will be set forth in writing in a sealed envelope labeled with alegend such
as “ Submitted pursuant to the Whistleblower Policy” and sent to the
Company's Audit Committee at the addresses set forth below. In addition, any person with
such concerns may report their concerns on a confidential or anonymous basis to the Audit
Committee of the Company by calling the independent, toll-free Ethics Line established by
the Company for that purpose at (800) . If an employee would like to discuss
any matter with the Audit Committee, the employee should indicate this in the submission
and include a telephone number at which he or she can be reached, should the Audit
Committee deem such communication is appropriate.

w

. Following the receipt of any complaints submitted hereunder, the Company's Audit
Committee will investigate each matter so reported and take corrective and disciplinary
actions, if appropriate, which may include, alone or in combination: awarning or |etter of
reprimand; demotion, loss of amerit increase, bonus or stock options; suspension without
pay; or termination of employment.

IS

. The Company's Audit Committee may enlist employees of the company and/or outside legal,
accounting or other advisors, as appropriate, to conduct any investigation of complaints
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"The decision
whether to give
guidance and
how much to give
is an intensely
individual one.
The only
universal truths
are (1) every
public company
should have a
policy on guidance
and (2) that policy
should be the
subject of careful
thought. "
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Giving Good Guidance
Company Should Know

Every public company must decide
‘whether and to what extent to give the
market guidance about future operating
results. Questions from the buy side

will begin at the IPO “road show” and
will likely continue on every quarterly
earnings call and at investor meetings
and conferences between earnings calls.
The decision whether to give guidance
and how much guidance to give is an
intensely individual one. Each company
should have a policy on guidance that
suits its individual personality, and there
is no one-size-fits-all solution in this
area. The only universal truths are that
(1) every public company should have

a policy on guidance and (2) that policy
should be the subject of careful thought.

The purpose of this Client Alert is to
explore the issues that every CEO, CFO
and audit committee member should
consider before formulating a guidance
policy. We will also offer some practical
guidelines to consider in formulating an
appropriate guidance policy.

A Review of the Basics

Public companies are not required

by any stock exchange or SEC
regulation to provide investors with
projections of future operating results."
However, investors and analysts can
be demanding, and many public
companies elect to provide the market

— What Every Public

for the future. The decision to give
guidance can spring from a desire

to share good news with investors

to help the market get to a higher
valuation for the company's stock or

it can spring from a desire to correct
analysts' overly optimistic earnings
expectations. Whatever the motivation,
the legal landscape should be carefully
understood before management

takes the plunge. It is possible to give
guidance in a deliberate and careful
way without incurring undue liability.
It is also possible to make important
mistakes that can have real financial
consequences.

Primary Liability Provisions

There are a number of provisions in the
federal securities laws that can create
liability for forward-looking statements.
In the context of a public offering,
Section 11 and Section 12 of the
Securities Act of 1933 impose liability
on issuers, their officers and directors,
and underwriters for misstatements of
material fact or omissions of material
facts necessary to make the statements
made not misleading. In addition, Rule
10b-5 under the Securities Exchange
Act of 1934 imposes liability in a similar
manner, although the burden of proof
on a plaintiff suing under Rule 10b-5 is
higher.” Rule 10b-5 applies to statements
made in the context of securities
offerings as well as to periodic reports

with guidance about their

and d d with
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analysts and investors. Because of the
potential for liability, it behooves those
giving guidance to speak carefully,
completely and deliberately to mitigate
the risk of unpleasant litigation.

SEC Safe Harbors

The Private Securities Litigation Reform
Act of 1995 (PSLRA) enacted safe harbor
provisions in both the Securities and

the Acts for forward-looki

Enjoying the Ride on the Track to Success

some courts have declined to allow the
protections of the safe harbor where risk
disclosures did not change over time
and/or did not identify the risks that
ultimately caused the prediction not to
come to pass.” The essential importance
of the safe harbor and the bespeaks
caution doctrine, then, is that well
crafted disclosure can serve as a shield
against future challenges, even where

g
statements’ that are (1) identified as
such and are (2) accompanied by
“meaningful cautionary statements
identifying important factors that could
cause actual results to differ materially
from those in the forward looking
statement.” These safe harbors also
provide protection where the plaintiff
fails to prove that the statement was
made with actual knowledge that the
statement was false or misleading.*
Even before the PSLRA, the SEC rules
provided safe harbors for forward-
looking statements relating to financial
statement projections and plans and
objectives for future operations made
in documents filed with the SEC unless
it was shown that the statements were
made or reaffirmed without a reasonable
basis or were disclosed other than in
good faith.”

The Case Law

The federal courts, applying the safe
harbor provisions of the PSLRA and,
even before that, the more restrictive,
judicially-created “bespeaks caution”
doctrine, have held that forward-looking
statements accompanied by appropriate
cautionary language do not give rise to
liability under the federal securities laws
because the predictive statement read
in context with the risk disclosure is not
misleading as a matter of law.* However,
despite the broad protections of the
PSLRA's safe harbor, the cases suggest
that boilerplate cautionary language
may not be sufficient and that risk
disclosure that is carefully tailored to

fit the circumstances will maximize the
protections the statute provides.” Thus,
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good faith i of future results
do not materialize.

Duty to Update

Although the PSLRA explicitly states
that “nothing in this section shall impose
upon any person a duty to update a
forward-looking statement,” some
courts have suggested that a duty to
update may apply if events transpire
that cause a company’s prior disclosure
to be materially inaccurate, even though
that prior disclosure was accurate when
made.” There is no requirement that

a public company immediately make
public all material facts that come into
its possession on a real-time basis,” but
where a public company's affirmative
and definitive prior statement becomes
clearly and materially false, that
company should consider issuing

a clarifying/correcting/updating
statement.

What does all this mean in real life?

For one example, it means you can
answer the question “Are you in merger
negotiations with XYZ, Inc.?" with a “no
comment” and not be obligated to later
update that statement if you enter into
merger negotiations.” However, if your
answer to the first question was “This
company will never enter into merger
negotiations with XYZ, Inc.," then

you may want to consider an updating
disclosure once merger negotiations
begin in earnest. In other words, once
you make the decision to speak on a
particular topic - expected earnings for
the year, for example — you may not be
able to stop talking about it as the facts
change
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Considering whether to update earnings
guidance is particularly complicated
and depends very much on the facts
and circumstances at hand. The first
fact to consider is what was said in

the first place. Let's take, for example,
a company that issues guidance only
once per year, in the first quarter,
projecting earnings for the full year
then in progress. In order to answer the
question whether it needs to update its
guidance every quarter as more facts
become available and its thinking about
the likely outcome for the full year
moves around, we must first ask what
was said when the guidance was first
issued. Did the company specifically
say that it would not be updating the
full-year guidance every quarter?

Did the company say it would only
update guidance if a material corporate
transaction occurs?

The next series of questions focuses
on the facts that have transpired since
the original guidance was issued. s it
obvious that the original guidance no
longer holds because of well-understood
changes in industry trends or an
intervening acquisition or disposition?
Did the original guidance include a
clear explanation of the assumptions on
which it was based? Is it clear that those
assumptions have not come to pass?

Has the Wall Street analyst community
revised its estimate of full-year earnings
down to a level that the company
believes it can deliver?

Still other questions focus on the unique
facts of the company's circumstances. Is
the company’s business such that it is
difficult to know how the year will turn
out until the last bottle of New Year's
champagne has been poured? Will the
company realistically be able to avoid
questions from analysts about whether
they still believe in the earlier guidance?
All these considerations will come into

relevant to the decision is the investor
relations department's desire to avoid
unpleasant surprises among corporate
constituents. An important further
complication, which we will discuss
below, is whether the company is selling
or purchasing its own securities.

Regulation FD

Regulation FD's prohibition on
“selective disclosure” of material
nonpublic information must also be
taken into account in any discussion of
whether to give or update guidance.”
Regulation FD was enacted, in part,

to eliminate the practice of providing
insight into management's expectations
of future operating results to the select
and privileged few and not to the
many. Regulation FD and subsequent
enforcement actions have effectively
eliminated the historical practice

of privately “walking” analysts’
earnings estimates up or down to avoid
unpleasant surprises at quarter-end

or year-end. Guiding analysts about
future earnings is still permissible under
Regulation FD, so long as the analysts
and the general public learn the same
thing at the same time.

Updating or confirming prior guidance is
treated the same way under Regulation
FD - it's all fine so long as the public
gets the information at the same time
as the analysts do. In other words, the
* Are you still comfortable with your
guidance for this year?” question is right
in the center of FD's bull's eye. That is
not a question that can be answered in
anything other than a Regulation FD-
qualified form. In adopting Regulation
FD, the SEC stated that an officer who
provides direct or indirect guidance to
an analyst regarding earnings forecasts
“takes on a high degree of risk under
Regulation FD." Those who have
ignored o tried to skirt Regulation FD's
n “selective .

play in ing the legal
and deciding whether to confirm or
update prior guidance. Also very
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have paid a high price.”
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Putting it all Together-Some
Basic Decisions

Many companies will sort through the
overlapping webs of safe harbors, case
law and liability provisions and conclude
that earnings guidance is simply not
worth the headaches. Other companies
will conclude that the market needs
help in setting earnings expectations
and will take the guidance plunge. The
remainder of this Client Alert is aimed at
providing some practical suggestions on
how to survive as a giver of guidance.

How Far to Go

The most basic decision is whether to
give guidance on a quarter-by-quarter
basis or on a year-by-year basis. The
next question is how far forward to
project results. There is no one-size-
fits-all answer here. Some businesses
are stable and predictable. For them,
predicting earnings on a quarter-by-
quarter basis may be an option. Many
energy companies, for example, have
presold the majority of their output
multiple years into the future. A
company with a predi earnings

Enjoying the Ride on the Track to Success

‘What to Say

Directly related to the decision how far
forward to look when guiding investors
is the decision what to say about the
periods in question. Guidance takes
many forms, not just earnings per
share for the year. Some companies
will guide investor expectations by
giving a range of anticipated earnings
per share or simply by saying that

they are “comfortable with the Wall
Street analysts’ consensus” regarding
earnings per share for the year.” Many
companies provide the market with
forecasts of an Adjusted Net Income or
Adjusted EBITDA metric that excludes
non-recurring, non-cash and/or unusual
items

These adjusted measures of operating
performance are easier to predict
accurately since they are unaffected by
many of the income statement items that
impact earnings per share. Of course,
these non-GAAP financial measures
will need to comply with Regulation G."
Other companies stop their numerical
guidance at the revenue line, projecting
only a targeted revenue growth in
terms. R 1\

stream is in a very different position
than a company with unpredictable
operating results.

Businesses with lumpy revenue streams

or that experience seasonality or

weather issues may not feel they can

make quarterly projections prudently. In

a March 2006 survey, the percentage of
d

g giving
only annual earnings guidance
increased to 43 percent from 28 percent
in a similar study conducted in 2005,
and the percentage providing only
quarterly guidance decreased to 13
percent from 28 percent over the same
time period. Even the most stable
businesses typically elect not to provide
earnings guidance beyond the year

in progress, although there are some
businesses that project future results for
longer periods.
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guidance may be supplemented with

a comment about profit margins — "We
expect to see an improvement in profit
margins as we do not expect anticipated
revenue increases to be accompanied
by a corresponding increase in our
fixed costs” — or not. Still another form
of guidance involves non-financial
measures — “We expect to open 25

new company-owned stores this year"
or “We currently expect to complete
construction of the facility in the fourth
quarter of 2008." There is no limit to
the forms that guidance can take. What
is appropriate for one company in one
industry may be totally inappropriate
for another company, even another
company in the same industry.
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Some Helpful Guidelines

Scope

Each company's decision on what to
say and how far to go needs to be made
in light of the nature of its industry

and the circumstances of its business.
Careful thought should be given to

the trade off that going further down
the income statement entails ~ more
precise information will please analysts
in the short run but it can create
sharper liability issues in the long

run. Much more agility is needed to
predict earnings successfully per share
rather than revenues, Adjusted Net
Income or Adjusted EBITDA or another
“normalized” measure of performance
that is less likely to be impacted by
surprises on the business front or in the
accounting literature. We recommend
that you only give guidance on a metric
that you feel comfortable you can
accurately predict.

Bespeaking Caution

All good guidance should be
accompanied by dynamic, carefully
tailored cautionary statements.

These “disclaimers” must temper the
predictions of a rosy future with a
balanced discussion of what could go
‘wrong. The risk disclosure should also
be appropriately updated with each
publication - don't just use the same
old boilerplate from prior years. "Risk
factor” disclosure can be very helpful
in this regard. It is also very helpful

to supplement the risk factors with
disclosure about the basic assumptions
that underly the projections. A 10
percent increase in earnings that

is premised on cutting redundant
overhead costs is not the same as a 10
percent increase that is premised on a
substantial increase in market share.
The point of the cautionary language is
to explain what goes into the sausage so
investors can make their own intelligent
decisions about the likelihood of the
projected outcome actually being
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realized. Good cautionary disclosure can
be an effective insurance policy against
future liability if the guidance turns out
to be incorrect

The Delivery

It is best if guidance (and the related
cautionary disclosures) are given in

a controlled environment. The most
popular forum is the year-end or
quarter-end earnings call. The script
for these events is usually the subject
of a greater degree of internal control
than any casual encounter, and earnings
calls are always Regulation FD-qualified
events since the public is invited to
dial in and listen and the audiotape is
typically available on the company’s
Web site for a period of time after the
call. Many companies prefer to give
guidance orally on their earnings calls
and do not produce a written version

of their statements for the related
earnings press release. For a CFO

who is comfortable sticking tightly to

a prepared script, this is a perfectly
acceptable choice. For others, putting it
down in writing in the earnings release
may be a wise internal control.”

In any event, the earnings release or
call should include carefully tailored
“disclaimer” language and the actual
guidance statements should be carefully
vetted and scripted."

Anticipating Questions

There are at least three good reasons

to anticipate analysts questions

about guidance. First, there are some
questions you will want to answer and if
the answer has not been scripted, it may
not come out with all of the nuance that
is appropriate. Second, there are some
questions you will not want to answer.

It helps to have worked out in advance
which questions you are prepared to
answer and which questions merit only
a "no comment” response. Finally,
Regulation FD frowns on answering
follow-up questions in private calls or
meetings where the public does not
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have access, so the earnings call script
will effectively limit what can be talked
about in private meetings in between
earnings calls. Answering questions
that were asked on the earnings call or
providing additional detail on topics that
have been covered at an appropriate
level of materiality on the earnings call
will generally be acceptable. Venturing
into territories that were not covered

on the public-access earnings call

in subsequent private meetings can
raise selective disclosure issues under
Regulation FD."

Updating or Confirming Prior
Guidance

Given the many variables and events
that affect businesses today, it can
sometimes be more of a surprise when a
company meets the guidance it provided
at an earlier time than when it does not.
However, when management begins

to lose confidence in the company’s
ability to produce results that will be
in-line with prior guidance, the decision
whether to make a public statement

to that effect is entirely dependent on
context - all facts and circumstances
must be considered. Did you say you
would confirm your annual guidance
every quarter? Did you say that you
‘would not? Is it obvious from the facts
that the prior guidance is no longer
reliable (due to an important acquisition,
disposition or industry development)?

If you expect that you are going to
exceed modestly your prior guidance, it
is probably safe to keep that to yourself

Enjoying the Ride on the Track to Success

Special Considerations

Securities Offerings

As discussed above, the pendancy of

a securities offering creates special
issues for guidance givers. It is rare to
find written guidance in a prospectus

or offering memorandum and most
earnings releases are “furnished” on
Form 8-K rather than “filed” and hence
are not incorporated by reference into
the offering documents. So guidance is
rarely part of the landscape for purposes
of Section 11 of the Securities Act.”
However, there remains an important
question whether the prior guidance
can be considered part of the offering
for Section 12 and Rule 10b-5 purposes.
The answer depends on the facts

and circumstances. Where the prior
guidance was given only orally at an
earnings call many months previously,
it may be possible to argue successfully
that it is not part of the liability file for
Section 12 purposes if no reference is
made to the prior guidance in the selling
process. That fact pattern could occur,
for example, in a block trade context
where there is no road show. However,
where actual results are expected to be
materially lower than the prior guidance,
most companies elect to stay out of the
market until they can properly adjust
investor expectations by amending or
updating their prior guidance * Even
where they are able to conclude that
there is no legal duty to do so, investor
relations considerations usually prevail.
Itis easy to see how a new investor who

and surprise the i
community.” If you are reasonably sure
that you are going to miss the mark

by a material amount, the pressure to
manage expectations may force an out-
of-sequence guidance update so as to
avoid a steep drop in the stock when the

purchased securities at a time when the
prior guidance indicated earnings per
share for the year in the $1.05 to $1.10
range might feel wronged if shortly
after his or her purchase the company
reports earnings per share of $0.90.

In the context of a securities offering,

results are announced.
Managing expectations to maintain
credibility and avoid unpleasant
surprises is the goal here.
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becomes even
more important. Investors who get
what they expected generally don't
sue issuers. Disappointed investors
sometimes do
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Share Repurchase Programs
Like pending offerings or strategic

public or new guidance is given, that
potentially material information will be

share require
careful attention to guidance practices
since the potential for liability under
Rule 10b-5 exists equally in both
contexts.” However, there are some

if insiders
sold shares before new guidance was
issued, regulators and plaintifs could
take the position that the transactions
constituted improper insider trading.*
A

important Few purchasers
in an offering will be disappointed if
the company’s guidance turns out to
have been unduly conservative and
earnings come in higher than projected.
Shareholders who sold stock back to the
company following gloomy projections,
on the other hand, may feel aggrieved if
subsequent actual earnings are strong.
Thus, overly conservative guidance
could be just as problematic as overly
optimistic guidance, especially when
the guidance is given during, or before
commencing, a share repurchase
program

The key to avoiding liability is careful
forethought to the timing of guidance
and share repurchases. For example,
consider limiting share repurchases to
time periods that closely follow guidance
announcements. The more closely

in time the repurchases follow the
guidance, the less likely that intervening
events may have undermined the
guidance. And, for companies with

if events ine the
accuracy of earlier public guidance,

it may be wise to suspend executive
purchases and sales of stock in order
to avoid allegations of improper insider
trading.

Mergers, Acquisitions and
Tender Offers

Companies often provide guidance
about the effects of significant
corporate transactions - “We expect
this transaction to be accretive to

our earnings next year.” These
statements are subject to all of the
concerns in this Client Alert generally,
including Rule 10b-5 and, if there is

a registration statement to be filed for
the transaction or to issue securities
to finance the transaction, Section

11 as well. In addition, they need to
be considered in the context of the
incremental statutory liability imposed
by the proxy and tender offer rules.

particularly active share repurcha
programs, consider delegating decision-
making authority to a third party or to a
corporate officer who is walled off from
the company’s internal financial and
operational projections.”

Insider Sales

It is also important to note that a
decision not to update guidance
may restrict the ability of executives
and other insiders to sell shares. If
the company learns facts causing
management to conclude that prior
guidance may no longer be accurate,
both the underlying facts and
management’s conclusion could later
be found to be material information.
And, at least until those facts are made
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Finally, Regulation M-A may require
ing these
to be filed with the SEC. In business
combination transactions, companies
must also closely monitor public
statements of their financial advisors,
information agents and proxy solicitors
that might be attributed to the company
for compliance with Regulation FD
and the other issues discussed in this
Client Alert. Statements made during
these transactions may influence
voting decisions, tender decisions and
purchase and sale decisions by both the
company's and the target's shareholders,
which increases the number of potential
claimants. The many additional
variables to be taken into account in
giving guidance in these circumstances,
including the combined results of two
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companies and synergies, make giving
guidance in the context of merger
transactions very complex.

Some Conclusions

Be Deliberate

The decision whether and to what
extent to give guidance should be made
in a deliberate manner and should be
the subject of careful internal control,
including discussion with counsel.

Each company's situation is unique

~ there is no one-size-fits-all solution

in this area. Plan ahead about how

and when guidance will be given and
script the statements carefully. Make
sure to explain the critical assumptions
underlying projected results so investors
can evaluate your projections fairly.

Get a Policy and Stick to it
Consistency can be very helpful, both
from an investor relations perspective
and from a liability perspective.”

Tell investors how and when you

will be giving them guidance so they
know what to expect. For example,

tell investors that your policy is to

give guidance once a year in March
concurrently with your year-end
earnings release, covering expectations
for the year in process and don't update
your guidance during the course

of the year except in extraordinary
circumstances, such as an offering or an
acquisition or disposition. In between
planned updates, you can deflect
investor questions by explaining that it
is your policy not to comment on prior
guidance out of cycle.

Be Vigilant With Respect to

Updates

Even if your policy is not to comment

on your guidance except once per year,

don't follow it blindly. Particularly in

the context of securities offerings, sales

by insiders and/or share repurchase

programs, be sure that you are

managing market expectations to avoid
surprises. C that
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might cause you to want to update can
oceur very quickly and at inopportune
times, and companies need to be able

to act quickly in this era of immediate

information flow. All of the key players
should coordinate and communicate so
informed judgments can be made as to
what to say to the market and when.

Involve Your Counsel

Viewed with hindsight, overly optimistic
guidance can result in financial cost

to the company and its directors and
officers. Legal counsel should be part

of the quality control and risk/reward
evaluation process. It is not always true
that the investor relations department
wants more projected information and
lawyers want less. In practice, giving
good guidance can only be done by
balancing the benefits to the company
and the associated risks and counsel can
assist in this balancing act.

Set forth below are 10 “rules of thumb"
that will help you give good guidance
without taking on inordinate liability. If
you have any further questions about
this Client Alert, feel free to contact
Steven B. Stokdyk at +1 (213) 891-7421,
Kirk A. Davenport at +1 (212) 906-1284,
Richard Owens at +1 (212) 906-1396 or
Jared Delgin at +1 (213) 891-7423.

10 Rules for Giving Good
Guidance

1. Designate a single executive officer
or a limited number of executive
officers to communicate with
analysts and investors about future
plans and prospects.

2. Adopt an appropriate and
consistent guidance policy and
follow it.

3. Do not rely on boilerplate. Explain
the assumptions underlying
forward-looking statements and
disclose the risks that anticipated
results may not be realized - the
cautionary statements should match
the guidan:
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4. Have prepared remarks reviewed
by counsel and stick to the script.

5. Remember Regulation FD: Disclose
guidance and other material
information only in public forums.

6. Do not be afraid to say “no
comment” in response to questions
or to deflect uncomfortable
questions by restating your
guidance policy.

7. Do not comment on or redistribute
analysts' reports, and only review
advance copies of analysts’ reports
for factual errors.

8. Remember Regulation G: Include
appropriate disclosure for non-
GAAP financial information where
required.

Continually evaluate whether
changed circumstances argue for
an update of prior disclosures.

10. Be particularly sensitive to Rules
1 through 9 in the context of
an offering of securities, share
repurchase program or acquisition
transaction, or when insiders are
selling stock.

Endnotes
! This Client Alert does not address the SEC's
encouragement to include forward-looking
information in the Management's Discussion

and Analysis sections of filings under the
Securities Exchange Act. In our experience,
this information rarely includes earnings
guidance. See Commission Statement about
Management's Discussion and Analysis

of Financial Condition and Results of
Operations, Release Nos. 33-8056, 34-45321,
67 Fed. Reg. 3,746 (Jan. 22, 2002)

Rule 10b-5 generally requires a plaintitf

to prove that the defendant made a false
statement or an omission of a material fact,
with “scienter,” in connection with the
purchase or sale of a security, upon which
the plaintiff justifiably relied, and which
proximately caused the plaintiff's economic
loss. The courts have generally defined
"scienter" in this context as an intent to
defraud or a reckless disregard for the truth.

“ These statements include, among other

things, projections of revenues, income,
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eamings, capital expenditures, dividends,
capital structure or other financial items, plans
and objectives for future operations, products
or services and related assumptions. 15 U.S.C.
§ 772-2()(1).

* Sections 27A of the Securities Act and 21E

of the Exchange Act. These provisions do

not apply in the context of an initial public
offering, a tender offer or going private
transaction, and are available only in a private
action for damages and not in a proceeding
initiated by the SEC.

Rule 175 under the Securities Act and

Rule 3b-6 under the Exchange Act. These
provisions apply to SEC filings, including
in the context of an initial public offering, a
tender offer or a going private transaction.

See, e.g., Harris v. Ivax, 182 F.2d 799, 803
(11th Cir. 1999); see also Rombach v. Chang,
555 F.3d 164, 173 (2d Cir. 2004); Miller v.
Champion Enterprises, 346 F.3d 660 (6th Cir.
2003). The *bespeaks caution” doctrine was
adopted in some fashion by almost every
circuit court that addressed the issue prior to
the PSLRA and remains a viable doctrine in
cases where the Safe Harbor does not apply.
See, e.g., Grossman v. Novell, 120 F.3d 1112,
1120 (10th Cir. 1997); In re Worlds of Wonder
Sec. Litig., 35 F.3d 1407 (9th Cir. 1994); Polin
v. Conductron Corp., 552 F.2d 797, 806 n.28
(Bth Cir), cert. denied, 434 US. 857 (1977);
Sinay v. Lamson & Sessions Co., 948 E2d
1037, 1040 (6th Cir. 1991); Rubinstein v.
Collins, 20 F.3d 160, 166-68 (5th Cir. 1994);
Kaufman v. Trump's Castle Funding (In re
Donald J. Trump Casino Sec. Litig.), 7 F3d
357, 371-73 (3d Cir. 1993), cert. denied, 510
USS. 1178 (1994); I. Meyer Pincus & Assocs.
v. Oppenheimer & Co., 936 F.2d 759, 763 (2d.
Cir. 1991); and Romani v. Shearson Lehman
Hutton, 929 F.2d 875, 879 (Ist Cir. 1991)

Under the safe harbor, there is no liability
absent proof that the speaker had “actual
Kknowledge" that the projection or forecast in
question could not come to pass, and even
then, state of mind is irrelevant unless the
requisite cautionary disclosures are missing
or inadequate. Under the bespeaks caution
doctrine, or in circumstances where the safe
harbor does not apply, however, cautionary

Latham & Watkins | Client Alert

language may not provide protection
against statements that are not genuinely
believed when made or for which there is
1o reasonable basis for belief or where the
speaker is aware of undisclosed facts that
undermine the accuracy of the statements
when made.

© Asher v. Baxter International, Inc., 377 F3d
727 (7th Cir. 2004), cert. denied, 544 U.S. 920
(2005).

“ A duty to update must be distinguished
from the duty to correct. The duty to correct
applies when a statement that was believed
to be correct when made turns out to have
been incorrect when made. Some courts
have suggested that a duty to update may
exist when a statement that was correct
and believed to be correct when made later
tums out to be materially incorrect due to
subsequent events. See, e.g., In re Time
Warner Sec. Litig), 9 F.3d 259, 267 (2d
Cir. 1993), superseded by statute on other
grounds, Private Securities Litigation Reform
Act of 1995, 15 US.C. § 78u-4.

** The NYSE and Nasdaq rules for listed
companies contain requirements for prompt
disclosure of material information, but these
requirements have not been interpreted to
apply to internal projections or forecasts of
future operating results.

" Basic Inc. v. Levinson, 485 U.S. 224, 239 n.17
(USS. 1988).

" Selective Disclosure and Insider Trading, SEC
Release Nos. 33-7881, 34-43154, 1C-24599
(Aug. 15, 2000)

" In the Matter of Schering-Plough Corporation
and Richard J. Kogan, Admin, Proc. No.
3-11249, Exchange Act Rel. No, 34-48461
(September 9, 2003) (Administrative Order
holding company’s CEO responsible for
Regulation FD violations occurring at private
meetings with analysts during which the CEO
used “a combination of spoken language,
tone, emphasis, and demeanor” to convey
negative, non-public material information.
The company was fined a $1,000,000 civil
fine. The CEO paid $50,000 personally.) Note,
however, that a subsequent enforcement
action against Siebel calls into question
the applicability of Regulation FD to vague
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general comments and indicates that
individual statements will be evaluated in
the context of the total mix of information
provided. SEC v. Siebel Systems, Inc., 384 F.
Supp.2d 694 (S.D.N.Y. 2005).

'* National Investor Relations Institute (NIRI)

News Release dated April 6, 2006 (survey of
654 corporate members).

'* It is worth noting that blessing an analyst's

estimate or the street consensus can be
viewed as “adopting” it under the case law,
which can have the same legal consequences
as if the company had issued the guidance
itself. This casual approach to guidance
usually does not offer an opportunity to
include appropriate cautionary disclosure and
should generally be avoided. Elkind v. Liggett
& Myers, Inc., 635 F.2d 156, 163 (2d Cir. 1980)
(company may be exposed to liability if it
placed its “imprimatur, expressly or impliedly,
on the analysts' projections” contributing to
the dissemination of material representations
in the marketplace); In re Burlington Coat
Factory Sec. Litig,, 114 F3d 1410 (3d Cir.
1997) (“We see no reason why adopting an
analyst's forecast by reference should insulate
an officer from liability where making the
same forecast would not.").

Regulation G requires public companies
that disclose or release non-GAAP financial
measures to include, in that disclosure or
release, a presentation of the most directly
comparable GAAP financial measure and

a reconciliation of the disclosed non-GAAP
financial measure to the most directly
comparable GAAP financial measure.

' The Sarbanes-Oxley Act requires companies

to maintain disclosure controls and
procedures, and this requirement applies to
all information disclosed, including guidance
We also note that the NYSE rules require
Audit Committees of listed companies to
review and discuss earnings press releases,
and financial information and earnings
guidance provided to analysts. As a result,
companies should also carefully evaluate their
internal processes for preparing and providing
guidance.

' Oral forward-looking statements should be
accompanied by an oral statement that the
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cautionary disclosures are contained in a
readily available written document. Similarly,
statements regarding non-GAAP financial
measures should identify where the required
disclosures can be found.

" Courts have recognized that information
disclosed by a company may not be material,
even though a skilled analyst may be able to
piece such information together with other
information into a “mosaic” which reveals
material nonpublic information.

Remember that context is everything. If you
are repurchasing your own shares or are
involved in a going private transaction, the
fact that your current guidance is materially
low may be problematic. In the context of

a securities offering, the opposite is true:
materially high guidance is the worry there.

Section 11 only applies to guidance if it is
included in, or incorporated in, the prospectus
for a public offering, which is highly unusual.
In the rare circumstances where it is included,
companies should consider the SEC rules
applicable to projections (Item 10(b) of
Regulation S-K and Item 10(d) of Regulation
S-B).

Companies should also carefully consider

the consequences of providing or updating
guidance in road show meetings that is not
also made publicly, and the impact on the
offering of saying “no comment” in response
to questions about previous guidance.

Compliance with Rule 10b-18 creates a
limited “safe harbor” for share repurchase
programs. However, that safe harbor only
protects issuers from liability for market
manipulation under Sections 9(a)(2) and 10(b)
of the Exchange Act. It does not shield against
liability for materially false statements and
omissions or insider trading.
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* Rule 10b5-1(c)(2) allows companies to avoid
insider trading liability for share repurchase
programs when the decision-making authority
is delegated subject to “reasonable policies
and procedures” designed to prevent the
decision-maker from becoming aware of
‘material, non-public information. Pursuant to
this provision, some companies have adopted
Rule 10b5-1 plans for such purchases and
insiders have adopted them for sales.

* Indeed, this theory underpins the insider

trading charges filed in December 2005 by
the United States Attorney’s Office in Denver
against Joseph Nacchio, the former CEO

of Qwest Communications. The indictment
against Nacchio alleges, among other things,
that Nacchio sold approximately $100 million
in Qwest stock during the first six months of
2001 after learning that Qwest was unlikely to
meet its guidance. For now, the government's
theory remains untested, but the case against
Nacchio is scheduled to go to trial in March
2007

The adopting release to Regulation FD states
that the “existence of an appropriate policy,

and the issuer’s general adherence to it, may
often be relevant to determining the issuer's

intent with regard to a selective disclosure.”

65 Fed. Reg. at 51726, fn n. 90,
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UNDERWRITING AGREEMENT
[Redlined comments from I ssuer's Counsel]

COMPANY
L Shares of Common Stock

Undenwriting Agreement

UNDERWRITER
AsRepresentatives of the
severd Underwriters listed
in Schedule 1 hereto

/o UNDERWRITER

UNDERWRITER' S ADDRESS

Ladies and Gentlemen:

COMPANY aSTATE corporation (the * Company”), proposesto issue and sel to the several Underwriters
listed in Schedule 1 hereto (the *Underwriters’), for whom ).
an aggregate of [ sharesof common stock, par value $0.01 per share (*Common Stock”), of the

Company and, a the option of the Underwriters, p to an additional [______] shares of Common Stock of the
Compeny,a the stookhldersnamed in Schedue I hereo the*Seffing Sockholders) propose 0 e 10 the
egate of [ ] shares of C T L ] sharesto
bosid by the Company and the Slling Stockholders s called me undawnnm ‘Shares’ and the aggregate of
additional shares to be sold by the Company i herein called the *Option Shares”. The Undenwritten
Sheres and the Option Shares are herein referred to as the Shares”. The shares of Common Stock of the Company
after tothesaeof referred o as the * Stock”

“The Company hereby L
the Shares, asfollows

Registration Statement. The Cony filed with Exchange
‘Commission (the * Commission") under the Securities Act of 1933, as amended, and the rules and reguiations of the
‘Commission thereunder (collectively, the * Securities Act”), a registration statement (File No. [
icludi sspectus, relating asamended a thetime it becomes
effective, induding the information, if any, deemed pursuant to Rule 430A under the Securities Act to be part of the
regisiration siatement a he fime o s efectiveness (*Rule 430 Information"), isrefered to herein as he
*Regitration Siatement’; and 5usad heren theterm - Prlminary Prospectus’ mes each rogecusindudadin
such (ax ot
Commission pursuant to RuIeAZA(a) under
Sement 2 he e o tetfechehesthat omits Rule 430A Informaion nd thotam- Pros:eaus meansthe
prospectusin the form first used to confirm salesof the Shares. If the Company hasfiled an abbreviated registration
‘statement pursuant to Rule 462(b) under the Securities Act (the * Rule 462 Registration Statement”), then an
reference herein to the term * Registration Statement” shall be deemed to include such Rule 462 Registration
Statement. Capitalized terms used but not defined herein shall have the meanings given to such terms n the
Registration Statement and the Prospectus.

Purchassl he Sheresty the Undenuriters. (3) The Company o the dling
Sockhuldasagree everly and ot iy, 1o several L in
this Agreement, and each Underwr orth
herein and subject to the: ‘orciions i foth herein, agrees, severally and not jointly, to purchase from me Company

NY\10135708
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and each of the Selling Stockholders the respective number of Underwritten Shares set forth opposite such
Underwriter's namein Schedule 1 hereto a a price per share of S{___] (the *Purchase Price’).

In adkdition, the Company agrees to issue and seil the Opti L
i this Agreement, and the Underwriters, forth
herein and subject forth herein, shall to purchase, severally and not jointly, from
the Company the Option Shares at the Purchase Price.

eny Onticn Sereseretobe purceselthe ks of Opon Shrestobe putesedy oxh

Undeurie of Option

o of Unlrion Sheves s such Undenwriter in

‘Schedule 1 hereto (or such number increased as set forth in Section 11 hereof) bears to the aggregete number of

Undenwritten Shares being purchased from the Company by the several Undenwriters, subject, however, to such
frctional make.

Thel Option Sharesat any or from time
o timein part, on or before the thirieth day following the date of this Agreemen, by writen notice from the
Representativesto the Company. Such notice shall set forth
option is being exercised and tmdaemd timewhen the Option Shares are to beddwsred and paid for which may
defined) but shall not be earlie than the Closing Date
e T e v o day (as hereinafter defined) after the date of such notice (unless such time and
Section 11 hereof). Any such notice shall be given at least
two Business Days prior to the date and time of delivery specified therein.

©  TheCampary an thet makea
hi tasin of the.

Rep(aenlalvslsa’v\ sable, and mmauy 10 offer the Shares on the terms set forth in the Prospectus. The Company

and theU offer and sell Shares o or through

any aﬂmaeoi ‘an Underwriter and that any such affiliate may offer and sell Shares purchesed by it to or through any
Underwriter.

() Payment for the Shares shall be made by wire transfer in immediately available funds to the
cooount spifid by the Compery 1 he Represtaives nd by te AtaneyirFac s efned blow.with
regard to payment in the case of the Underwritt uw
COUNSEL time, on [___], 2005, o a such othe time or place on the sameor such aer et o e tren e
fifth business day thereafter, may

wiiting, or,in the case of the Option Shares, a thetime and uy

thewritten notice of the Undenwriters’ electionto Option Shares. T

for the Underwritten Shares is referred to herein asthe * Closing Date® and the time and date for such payment for
the Option Shares,if other than the Closing Date, are herein referred to asthe * Additional Closing Date”.

Payment for the Sh: the Closing Date or the Additional Closing Date, asthe case
may be, shall inst delivery i the several Undenwriters
of h registered in such names and in such denominations as
the Representatives shall request in writing not later than two full business days prior to the Closing Date or the
Additional Closing Date, be, with any transfer the sale of
Shares duly paid by the Company or the Sel the Shares
will specti ecficeof UNDERWRITCR o5

by
forth above not later than 1:00 P.M., New Y ork City time, on the business day prior to the Closing Date or the
Additional Closing Date, asthe case may

the Company. The Company h

3.
Underwriter and the Selling Stockholders that:

(8 Preliminary Prospectus. No order preventing or suspending the use of any Preliminary
Prospectus has been issued by the Commission, and each Preliminary Prospectus, a the time of filing thereof,

NY\10135708
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complied in al material respects with the Securities Act and did not contain any untrue statement of amaterial fact
or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in
thelight of the circumstances under which they were made, not misieading; provided that the Company makes no

warranty with respect to any in conformity
with informetion relating to any Undewiter furnished to the Company in writing by such Underwriter through the
Representatives expresdly for usein any Preliminary Prospectus.

® and Prospectus. Tl effective

w the Commission. No order suspmdmg the effectiveness of the Registration Statement has been issued by the
initiated or, to the Company, threatened

by the Commission; asof Statement and any amendment thereto, the

Registration Statement complied and will comply in all meterial respectswith the Securities Act, and did not and
will not contain any untrue statement of amaterial fact or omit to tate amaterial fact reqired to be stated therein or
necessary in order to make the statements therein not misleading; and as of the appliceble filing dete of the
Prospectus and any amendment o supplemen thereto and s of the Closing Dateand,t the extent t occrs s of

dditional Closing Date, ot contain any of amaterial fact or omit to tate a
meterial fact required to be stated therein or necessary in order to ek the statements therein, in thellight of the
circumstances under which they were made, not misleding; the Compeny

and warranty with respect to any

relting t ny Urckrrier fumshed o the Copeny in wriing by s Urderiter thraugh e Raaraemalvas
expressy for usein St ‘amendment or supplement thereto.

(0, Firencil Setements. T firncil setomentsn the et s therctoof the Compeny and
in terial

pte X
‘amended, and the rules and regulations of the Commission thereunder (collectively, the * Exchange Act’), as
cpplicabl,ad precen fily hefinrcial postionof e Compeny el subscliesa of the detes dicted and

the results of thei such finencial statements
e b prepercd i conformity epted basis
throughout thereby, in g Statement present
fairl; to the other financial

Statement and orpery and s abSiares nd

presnstaly reinformaton o hersy; nd the e frma el mformam and the related notes thereto
indludedin

b o, pivt suchpro

forma fif nformati set forthin Statement and spect

(d)  NoMaterial Adverse Change. Since the date of the most recent financial statements of the
Company included in the Registration Statement and the Prospectus, i) there has not been any change in the capital
stock or long-term debt of the Company or any of its subsiciaries, or any dividend or distribution of any kind
declared, set asice for payment, paid or made by the Company on any class of capital stock, or any material adverse
change, or any development which could reaspnably be expected to result in amaterial adverse change, in or
affecting the business, properties, management, financial position, stockholders' ecpity, reilts of operations or
prospectsof the Company and its subsidiaries taken as awhole; (ii) neither the Company nor any of its subsidiaries
hes entered into any transaction or agreement that is material to the Company and its subsidiaries taken asawhole
o incurred any liability or obligation, direct or contingent, that is material to the Company and its subsidiaries taken
asawhole; and (i) neither the Company nor any of any lossor

businesswhich ismaterial to the Company and its subsidiares teken as awhole from fire, explosion, flood or other
calamity, whether or not covered by insurance, or from any labor disturbance or dispute or any action, order or
decree of any court or arbitrator or governmental or regulatory authority, except in each case as otherwise disclosed
in the Registration Statement and the Prospectus.

( Organization and Good Sanding. The Company and each of its subsiciaries have been duly
organized and are validly existing and in good standing under the laws of their respective jurisdictions of
organizetion, are duly qualified to do business and are in good standing in each juristliction in which their respective
ownership or lease of property o the conduct of their respective businesses requires such qualification, and have al

NY\10135708
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power and anmmy necessary to own or hold their to conduct hich they
reegager o or authority would not, individually or
properties, management, financial position,
sorkbolders eqity, results of operationsor prospects of the Company and its subsidiaries taken asawhole (a

“Mateial Advrse Effect). The Compary does ot o or contvol, irectly o ndircly,ay orporaion,
association or other entity other in Exhibit 21 to

® talization. The Cory

hexing“Captizaen; 4 e usinding e of capta So0kof the Company (incucing the Shares o be sld by

the Selling andvalidy paidand

arenot subject to any pre-emptive or similar rights; except Exprﬁy rospect
wiithout limitation, pr warrants or or

instruments convertibleinto or exchangezblefor, any shares of capital Stock or other eqity interestin the Company or

any o its subsidiaries, or any contract, commitment, agreement, umasandng or arrangement of any kind reting tothe:

issuence of any capital stock of the Company or any

any such rights warrants or options: the capital tock of o Compery conformein i maara respectsto the description

thereof contained in the Registration Siaaman and the Prospectus: and ail the outstanding shares of capit stock or

ot ety sl Compeny andvaidy issued, arefully paid

mﬂeaﬁaewmmm\ymmmywmmw free and clear of any lien, charge,

security interest, g or tranfer or any other dlaim of any third party.
(@  Conversionof Preferred Sock. The shares of Common Stock of the Company to be issued upon
the Series 1 . par value $0.01 per share, have been duly authorized and,

‘when issued, will bevalidly issued, fully-paid and non-assesseble, and not be
subject to any pre-emptive or similar rights.

) D “The Company hasfull power and authority to execute and defiver
hi ad andal for the due and

proper by it of
contemplated hereby hes been duly and vaidly taken.

or and itof

() Underwriting Agreement. This Agreement has been duly authorized, executed and delivered by
the Company.

The Shares. The Shares to beissued and sold by the Company hereunder have been duly
authorized by the Company and, when issued and delivered and paid for as provided herein, will be duly and validly
issued and will be fully paid and inthe Prospectus; and

subject to any similar rights.

(k) NoViolation or Default. Neither the Company nor any of its subsidiariesis (i) in violation of its
charter or by-laws or similar organizational documents; ii) in defauit, and no event hes occurred thet, with notice or
lapse of timeor both, any term, covenant or
condition contained i any indenture, mortgage, deed of trust, loan agreement or other agreement or instrument to which
the Company or any of its subsiciariesis a party or by whichthe Company or any of its subsiciariesis bound or towhich
any of the property or assets of the Compeny or any of its subsidiariesis subject; o (if) in violation of any law or Satute
or any judgment, order, uleor regulation of any court or avbitrator or governmental of regulatory authority, except, in
the case of clauses (if) and (i) above, for any such defauilt or violation that would not, individually or in the aggregete,
haveaMaterial Adverse Effect.

() NoConflicts delivery and the Company of thi , the
hereinwill not (i) contlict with or
resultin abreach or violation of any of the terms or provisions of, or consitute a defauit under, or resultin the
creation or imposition of any lien, charge or encumbrance upon any property or assets of the Company or any of its
subsidiaries pursuant to, any indenture, mortgage, deed of trust, loan agreement or other agreement or instrument to
‘which the Company or any of its subsiciariesis a party or by which the Company or any of its subsidiariesis bound
or to which any of the property or assets of the Company or any of its subsidiaries s subject, (i) resuit in any
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violation of the provisions of the charter or by-laws or similar organizational documents of the Company or any of
its subsidiaries or (iii) resuit in the violation of any law or statute or any judgment, order, rule or regulation of any
court or arbitrator or governmental or regulatory authority having jurisdiction over the Company or any of its
subsiciaries or any of their operations, property o assets, except, in the case of clauses (i) and (ii) above, for any
such contlict, breach or violation that would not, individually or in the aggregate, have aMaterial Adverse Effect.

(m)  NoConsents Reqired. No consent, approval,
or with any court or arbitrator or gwemmema or regulatory anhﬂmy \srequ"ed fur the execution, delivery and
he Company of this Agr by the Company
hereunder and cept for (i)
ctof 1934, asamendai (ii) such consents,

approvals, ordersand
securities laws and the National Association of Securities Dealers, Inc. (*NASD") in connection with the purchase
and he l (iif) such

Market.

(n)  Legal Proceedings Except asdescribed i the Prospectus, there are no legal, governmental or
regulatory actions, suits or towhich the Company or any of its subsidiariesis or
may be reasonably be expected to be aparty or towhich any property of the Company or any of its subsidiariesisor
may reasonably be expected that, individually or if determined adversely to the
Company or any of its subsidiaries, could reasonebly be expected to have a Material Adverse Effect or materially
and adversely affect the ability of the Company to perform its obligations under this Agreement; no such

actions, suits or 8
contemplated by any governmental or regulatory authority or other third parties; and (i) there aré no current o
pending legal, governmental or reguiatory actions, it or proceedings against the Company, its subsidiaries or any
of their are ot so described
and (ii) there are no statutes, regulations or contracts or other documents that are required under the Securities Act to
befiled as exhibits to the Registration Statement or described in the Registration Stetement or the Prospectusthet
arenot so filed or described

(0)  Independent Accountants. ACCOUNTING FIRM, who have certified certain financial stetements
of the Company and respect to the Company and its
subsidiaries as required by the Securities Act.

(p)  Titleto Real and Personal Property. The Company and its subsiciaries have good and marketeble:
iteinfeo Smpleto, orNavevalldigts ol o thewise s emsof el e prsonalproperty t e

aterial the Company and of all liens,

{aims and defects and title except mwsemax (\) do not materially interfere with the

use made and proposed to be made of such property by the Company and its subsidiaries or (ii) could not reasonably
be expected, individually or in to have aMaterial

@ Property. The Company
rights o use l material patents, pam applications, trademarks, service marks, trade names, trademerk registrations,
‘service mark registrations, copyrights,
unpatentzble proprietary or confidential informetion, systems or pfoosdues) (uilemvéy‘ Intellectual Property”)

necessary for the conduct of their conlict
in any material respect with any such rights of others, except license or

not, individually, or andthe

received any notice of any dlam of infringement or conflict wnnmysm rightso others s(aamhosdamsu
conflictsthet (i) do not materially perty by the

v ts s ieries vl 1) ol o rezonetdly be expectad, indviduelly or mea;gregale e
Material Adverse Effect.

() NoUndisclosed N ship, direct or indirect, or
Company or any of its subsidiaries, on the one hand, plrd directors, officers, stockholders, customers or suppliers
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6
of the Company or any of on the other, that o inthe
Registration Statement and the Prospectus and that i not so described.

(9 Investment Company Act. The Company is ot and, after giving effect to the offering and sale of
s described in spectus, will not be required to register

as an *investment company” or an entity *controlled” by an *investment company” within the meaning of the
Investment Company Act of 1940, asamended, and the rules and regulations of the Commission thereunder
(collectively, “Investment Company Act’).

( Taxes. The Company and its subsidiaries have paid al material federdl, state, local and foreign
taxces and filed al tax returns required to be paid or filed through the dete hereof; and except as othenwise disclosed
in the Prospectus, there s no material tax deficiency that has been, or could reasonably be expected to be, asserted
against the Company or any of any of their assets.

(1) Licensesand Permits The Company and its subsiciaries possess al licenses, certificates permitsand
i gswith, state, local or

or reguiatory for lease o their
or the conduct of their except where
thefalureto possessor mekethe samewould ot indivicualy or i the aggregete, have aMateria Adverse Effect; and
except as described i the Prospectus, neither the Company nor any o its subsiciries has received notice of any
revocation or moxification of any such license, certificate, permit or authorization or has any reeson to believe thet any
Such license, certificate, permit or authorization will not be renewed i the ordinry course.

other

(V) NoLabor Disputes Nomaterial labor disturbance by or disputewith employeesof the Company or
the Company, threstened.

ayof
W)  Conpl Laws. The Company arein compliance
with any and all e, local and rules, regulations,
e prteston o fumen heth and s!e(y‘ or hazardous or wastes, pollutantsor
Laws'); (i) and all permits,
licenses or other of them under heir respective
businesses; and (i) have not received notice of any actul or potential nmnny for lhe‘wagauun or remediation
of any dispos or releace o hazardous o wastes, pollutants or exceptinany such
case for any such fail licenses or approvals, or liability aswould
not, individually or in lhea;grsgﬂe, Mave amtara Advate Eriba.
®)  Conpl ERI plen, within Section 3(3) of the
Pt 1974, CERISY) that
contributed to by the Company or any of i ormer the Company and its
any orders,
ruesind reiaions incudng ut ot limite o ERISA and the Internal Revenue Codeof 1986, as amende (he
transaction, within Section 4 f ERISA or Section 4975 of the Code, has

ccomcliuith respect to any such plen excluding transactions effected pursuant to a statutory or administrative
exemption; and for each such plan that is subject to the funding rules of Section 412 of the Code or Section 302 of
ERISA, no " accumulated funding deficiency” s defined in Section 412 of the Code has been incurred, whether or
not waived, and the fair market value of the assets of each such plan (excluding for these purposes accrued but
unpaid ueof al under such p using reasonble
actuarial assumptions.

) hezring Controls. Except rospectus, the Company
)
Ceied n s ersgenet s generdl or (i)
o permit finencia acoepted acoounting
asset general or spedific

and (iv)
and appropriate action istaken with respect to any differences.
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) Insurance: The Compeny by nationally

insurance covering their respective properties, operations, personnel and businesseswhich insurance isin amounts and
he Company their e

e st the Compsry o eny o s e s () recsved o fromzry s cr g of sch

insurer that capital necessary
insurance or (i) any reason to belvevetha it will not be able to renew its existing insurance coverage as.and when

h coverage at from similar to

suct
continueits business.

(@  NoUnlawful Payments. Neither the Company nor any of its subsidiariesnor, to the best knowledge of
the Company, any director, officer, agent, employee or other person associated with or acting on behalf of the Company.
o any of its subsiciaries has () used any corporate fundsfor any unlawful contribution, ift, entertainment or other
unlawful expense relating to political activity; (i) medeany direct or indirect unlawful paymentto any foreign or

officia or (i) violated or any provision of the
Foreign Corrupt Practices Act of 1977; or (iv) made any bribe, rebate, payoff, influence payment, kickback or other
unlawful payment.

) NoRestrictions on Subsidiaries. No subsidiary of the Company is currently prohibited, directly or
indirectly, under any agreement or other instrument to which it is aparty or is subject, from paying any dividends to
the Company, from making any other s capital stock to the Company
any loans or acvances o such subsiciary from the Company or from transferring any of such subsidiary's properties
o assets o the Company or any other subsidiary of the Company.

(c)  NoBroker'sFees Neither the Company nor any of its subsidiariesis aparty to any contrect,
‘agreement or understanding with any person (other than this Agreement) that would giveriseto avalid diaim against the
Company or any of any Underwiter for finder' sfee r like paymentin
connection with the offering and sele of the Sheres.

(dd) or any of itssubsidiariesto
register any securitiesfor sale under by reason of thefiling of withthe
& the Shares, except
Prospectus.

(e)  NoSabilization. The Company hes not teken, directly or indirectly, any action designed to or that
could reasonably be expected to cause or restit in any sabilization or manipulation of the price of the Shares.

uba. The Company Section 517.075, Florida
Stautes (Chqxs 92-198, Laws of Florida) refating to doing business: it e s of Cubaor with any
person or affiliate located in Cuba.

(00  MarginRules Neither theissuance, the
by the Company
T, U or X of the Board of Governorsof the Federal any other regulation of Governors.
(hh)  Forward-L forward: (within Section 27A of
and Section 21E
been madeor thenin good faith.

(i) Satisica and Mariet Data, Nothing hes cometo theattnton o the Company thi s cased the
Company to believe that the statistical and ospect
et o v o bt et v v e et raqeas
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8
4. e Selling Each of the Selling Stockholders
severally represents and warrants to each Underariter e Company that:
(8 Required Consents; Aumomy Except for the registration of the sale of the
el esAc o exept 0 s coneen: be reqired under
distribution of

_ - -{Deleted: A

for o
the Power of Aftorney (the Powes of Attorney”) and the Custody

ent”) hereinafter referred to, and for the sle and delivery of the Shares o be sold
by such Selling Stockholder hereunder, have been obtained; and such Selling Stockhol der has full right, power and
authorty to enter into this Agreement, the Power of Attorney and the Custody Agreement and to sel, assign,
transfer and deliver the Shares to be sold by such Selling Stockholder hereunder; this Agreement, the Power of
Attorney and the Custody Agreement have each been duly authorized, executed and deivered by such Salling
Stockholder.

(o) NoConflicts. The execution, delivery and performance by stch Selling Stockholder of this
Agreement, the Power of Attorney and theCustocy Agreemen, (hesaleo{ the Sharesto be sold by such Salling
Stockholder and by s
will not (i) conflict with or resultin reatron ielaiondt “y of theterme or provisionsf, or condiute adefait
under, or resutin the creation or imposition of any lien, charge or encumbrance upon any property or amsof such
Salling Stockholder pursuant to, any indenture, mortgage, deed of trust, loan agreement or other agreement
indriment 1o which auch Saling Sockholder 155 perty o by which auch S g Sockholdes 1 bound o to which
any of the property or assets of such Selling Stockholder is subject, ii) resultin any violation of the provisions of
the charter or by-laws or similar organizational documents of such Selling Stockholder or iii) resultin the violation
of any law or statute or any judgment, order, rule or regulation of any court or arbitrator or governmental or
regulatory agency having jurisdiction over sich Selling Sharehol der, except, in the case of clause (i) and (iii) above,
for any such contlict, breach or violation thet would not individually, or in the aggregate, have aMaterial Adverse
Effect

() Titleto Shares Such Selling Stockholder has good and valid title to the Sharesto be sold at the
Closing Date by such Selling Stockholder hereunder (other then the Shares to be issued upon conversion of any
shares of preferred stock, par value $0.01 per share (*Preferred Stock”), free and clear of allliens encumbran
eqities or adverse claims; such Selling Stockholder will have, immediately prior to the Closing Date, assuming due
issuance of any 3
at the Closing Date by such Selling Stockholder, free and clear of all liens, encumbrances, ecities or averse
claims; and, of Shares and payment therefor pursuant hereto, each
Undenwriter who has purchased siich Shares will acqiire al of the Selling Stockholders' ightsin such Shares, free
of any adverse claim within the meaning of Section 8-102 of the New Y ork Uniform Commercial Code, assuming
each Underwiter notice of -

Deleted:
‘Shares,free and dear of all liens

encumbrances, equites of adverse dlaims,
will pass o the several Underwriters

(@ NoSabilization. Such Seling Stockholder hasot teken and il o ake, directly or ndirectly,
any action designed to or that could reasonably be expected to cause of result in any
the price of the Shares.

(9  Registration Satement ospectus Asof

‘complied and will comply in
et e e Sl

of amaterial fact or omit to state:amaterial fact recired to be stated therein or necessary i order fo make the

Stetements therein not misleaing; and as of ‘amendment or
supplement d as of the Closing D: not contain any of amateria vacx
or omit to state amaterial fact required to be stated therein or necessary in order to
thelight of the circumstances under which they were: made ot misleacing; provided thet such Selling Sockhoider { Deleted: mae nrdiance upon and in
jth reepedt to then with respect to the. mmurm\lywnh informetion refating to

any Undenwriter furnished to the.
‘Compeny in writing by such Undenwriter

wnumWcrma\onfum\dvedIo(heODmmQysJChSelmgﬂwaeho\dsgg\lloaﬂyiovmdusmm!he
Registration Statement or the Prospectu

useinhe Regisiration Siatement and the
enciment or

Prospectus and
supplement thereto
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Each of

in 10 you, duly ex

Such Sdlfing Slockholder to the Company,
= cuctodian (the-Custodiar) e he such Slling ekl s oy executd and dlvered aPowee
Attorey, in the form heaotoremm.sm 10 you, apoiting the pesunlnd\casd in Schedule Il hsaqgsm R

Sdlling Stockholder’ i
on behalf of such Selling 3ockh0|d

ng
""M‘"bysmh selmgamkhums \

Deleted: , and each of the Salling

Stockholderswho s slling Shares upon
jersion of Preferred Stock represents

‘and warrants tha duly completed and

vt o o (f sl ‘g e e othe i, | rening e Prefred ok, e
Preferred Stock to be sold by such Selling Stockholder hereunder and othenwise (o act on behalf of such Selling 40, | Seing Ssckntcrehesunder e
Sockholder by this Agreement and the Custody Agreement Lo

Eech of the Sel agreesthat by
irrevocable Conversion Nofice in ether case hed in custody for such Salling Stockholder |ver e Gy
Agreement, are subject thel and thet y s

| Sdlling Stockholder for such cusiody, and the appointment by suich Selling Stockholder of the Attornesgin-Fact by, _
the Power of Attorney, areto that extent irrevoceble. Each of the Salling Stockholders specifically agrees tht the
obligations of such Salling Stockholder hereunder shall not beterminated by operation of law, whether by the death
or incapacity of any individual Selling Stockholder, or, in the case of an estate or trust, by the death or incapaxity of
any executor or trustee or the termil namn of such estate or trust, or in the case of

similar organization, or by the occurrence of any
otrr e, |f ny vk Sling Sctkhdds or ey sich exeuto or st il decr bcome
rif

similar

organization i\uuld be dissolved, or |f any other such event shuu\d ocour, before the delivery of the Shares

hereunder, Shares shall or on behalf of such Selling Stockholder in
the

accordance with the terms and conditions of this Agreement and the Custody Agreement, and

termination,

lissoluton or other event ha ot occurTed, regardless of whether or o the Custodiar, he Attore
of them, shall have received notice of such death, incapacity, termination, dissolution or other event.

5. Further the Company. The Company Underwriter
that:

@ Effe:llvmsnﬂ me Registration Statement. The Company will ussits reasonable best ffortsto

i Statement the earli if required, will file the final
Rule 424(b) and Rule 430A under the

Securities Act and the Company will New York City prior to

10:00 A M., New York City time, on the business day next succeeding the date o this Agreement in suich quaities
as the Representatives may reasonably request

(b)  Delivery of Copies. The Company will deliver, without charge, (i) to the Representatives, three
signed copies of the Registration Statement as originally filed and each amendment thereto, in each case including
all exhibits and consents filed therewith; and (i) to each Undenwriter (A) a conformed copy of the Registration
Sistanent o orgirely e sl sch et thereo without bl e (8) cing e Proscts vy
Period, as many copiesof
may reasonably request. Asused herein, the term * qu)eclm Delivery Period” means such period of time after the
first dete of counsel for the

i by law to i slesof

any Underwriter or dedler.

© iendment or supplement
Statement or the Prospectus, whether before or after the time that the Registration Statement becomes effective, the:
of

Company will furnish and counsel for the U amendment or
‘supplement for review and will not file any dment or supplement towhich

reasonebly object,
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(@)  Noticetothe Representatives. The Company will advise the Representatives promptly, and
g, (i) when (ii) when any amendment
1o the Regisiration Statement has been filed or becomes effective; (i) when any supplement to the Prospectus or
any amendment to the Prospectus has been filed; (iv) of any request by the Commission for any amendment to the
Registration Statement or any amendment or supplement to the Prospectus or the receipt of any comments from the:
Commission relating to the Registration Statement or any other request by the Commission for any additional

information; (v) of the C any order suspending
Statement or any Preliminary Prospect
ihvestening of any procesding for th pupos (v)of theo any event

Delvery
ofa

Period asaresuit of which
material fact or omit to state amaterial fact necessary in Ofda to mﬁ(elf‘esﬂmsthasn‘ inthelight of the
not misleading; and (vii) of the receipt by
the Company of any notice with respect to any suspension of xhequamoanon of the Sharesfor offer and salein any
juristiction or the initiation or threatening of any proceeding for such purpose; and the Company will useits best
effortsto prevent any such order suspending emsm
preventing or suspending the use of any Preliminary Prospectus or the Prospectus or suspending any such

qualification of the Shares and, f any such order is issued, will obtain as soon as possible the withdrawal thereof.

(&  Ongoing Conpliance of the Prospectus. If mnngmerwustws'y Period (i) any event
shall occur or condition shall exist asaresult of which
include an untrue statement of amaterial fact or omit to Sﬂeamalala fact ra]ullm to besaxai therein or

in order inthelight of when the Prospectusis
delivered to apurchaser, not misleading or (ii) it is necessery to amend or supplement the Prospectus to comply with
law, the Company will immediately notify the Underwriters thereof and forthwith prepare and, subject to paragraph
(©) above, filewith the C:
designate, such be necessary so that the

ended or not, in thelight of ospx

delivered t i sothat comply with law.

() BlueSky Compliance. The Company will qualify the Shares for offer and sle under the securities
or Blue Sky laws of suchjuriscictions as the Representatives shall reasonably request and will continue such
qualificationsin effect so long as required for distribution of the Shares; provided tht the Company shall not be
required to (i) qualify asa foreign corporation or other entity or as a dealer in securitiesin any such jurisdiction
‘whereit would not otherwise be required to so qualify, (i) file any general consent to service of processin any such
jurisdiction or (iii) subject itself to taxation in any such jurisdiction if it is not otherwise so subject.

), Eaming Sateert. The Company will reke generly avalltle ot ety holdrs ot
ning that Section 11(a) of the
SomesAct ad RUto 15 of the Cormsion promgaed threunder covering aperiod of at least twelve months
beginning with the first fiscal quarter of the Company occurring after the effective date” (as defined in Rule 158) of
the Registration Statement.

(h)  Clear Market. For aperiod of 180 daysafter the date of theinitial public offering of the Shares,
the Company will not () offer, pledge, announce theiintention to sll, sel, contract to sel, sell any option or contract
o purchase, purchase any option or contract to sell, grant any option, right or warrant to purchase or otherwise
transfer or dispose of, directly or indirectly, any shares of Stock or any securities convertibleinto or exercisable or
exchangeable for Stock or (i) enter into any swap or other agreement that transfers, in whole or i part, any of the
economic consequences of ownership of the Stock, whether any such transaction described in dlause i) or (i) above
islu be settled by delivery of Stock or such other securiies,in cash o otherwse, without the prior written consent

other than options and restricted stock grants under existing
Bmluyeeiock option plansand any shares of Stock of the Company issued upon the exercise of options granted
under existing employee stock option plans. In addition, the Company shall be permitted to file aForm S-8iling
with respect to ts existing stock option plans. Notwithstanding the foregoing, if (1) during the last 17 days of the
180-day restricted period, the Company issues an earings release or material news or amaterial event relating to
the Company occurs; or (2) prior to the expiration of the 180-day restricted period, the Company announces thet it
will release earnings resuits during the 16-day period beginning on the last day of the 180-day period, the
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g shall continue to apply until f the 18-day
the material news or material event.

() Useof Proceeds The Company will apply the net proceeds from the sale of the Sharesas
described i the Prospectus under the heading *Use of Proceeds’.

() NoSabilization. The Company will not teke, directly or indirectly, any action designed to or that
could reasonebly be expected to cause or resuit in any stabilization or manipulation of the price of the Shares.

€ ExchongoLising TheCompeny wil eiisbes efastolist for uaton he Srresanthe
Seaurities Deal

National et (the Nasder National Market”).

() Reports Foraperiod of three years from the date hereof, the Company will furnish to the
Representatives, upon request, copies of all reports or other communications (financial or other) furnished to holders
of the Shares, and copies of any reports and financial statements furnished to or filed with the Commission or any
national

() Filings. The Company will filewith the Commission such reports as may be required by Rule 463
under the Securities Act.

Further the Sl Each of the Sdlling
agrees with each Undenwriter that:

(8 Clear Market. For aperiod of 180 daysafter the date of theinitial public offering of the
Shares, such will ot (i) offer, pledge, sall, sl contract to sel, sal
any option or contract to purchase, purchase any option or contract to sel, grant any option, right or warrant to
purchase or otherwise transfer or dispose of, directly or indirectly, any shares of Stock or any securities convertible
into or exerciscble or exchangeeble for Stock or (ii) enter into any swp or other agreement thet transfers, in whole
o in part, any of the economic consequences of ownership of the Stock, whether any such transaction described in
clause () or (i) aboveis to be settled by delivery of Stock or such other securities, in cash or othenwise without the
prior written consent of the Representative, in each case other than the Sharesto be sold by such Salling Stockholder
hereunder, options and grants under shares of Stock of
the Company issued upon under ption plans. In addition,
the Company shall be permitted to file a Form S8 filing with respect to ts exiting stock option plans.
Notwithstanding the foregoing, if (1) during the last 17 days of the 180-day restricted period, the Company issues an
earnings rel ase or material news or amaterial event relating to the Company occurs; or (2) pﬂcr o (hee(pualon of

the 180-day restricted period, the Company itwill e 16-day peri
begining anhe et day f ¢ memwa,/ period, by this Agr Sl o

until ing on i t
tcria newsor marial even( o Tos e reaictions n s Secuon shall not apply to any transfer of
sharesof Stock (a) to any U or gifts; (c) to any trust
for of ‘(d) bywm or intestacy to the undersigned's legal

resentative, heir or legatee; (¢) if the Selling Stockholder is a partnership, corporation, limited liability comy
or similar entity, (1) to another partnership, corporation, limited liability company or similar entity i the transferee
and such Salling Stockholder are affiliates o (2) asadistribution to parters, stockholders or members of such
Selling Stockholder: or (f) acquired in the public market on or after the date of thefinal prospectusfiled
Company with the Commission in connection with the Company's initial public offering pursuant to this Agreement,
v e, inthe oaeof an rnsler pursent o luses(t) thvough (). (1) exhconee Tansereoor Gsrutee

shall execute and ddliver to UNDERWR\TER the “lock-up” agreement in the form
of Exhibit A hereto; (2) nofili nﬁermesecurmsAcmnheExdw Act is required in
‘connection with any such d |ran§s or distribution (other than afil Form 5 mede after

adonation or trensfer pursuent to dause (b)); and (3) no
tranler includesadisposition for value.
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(b)  TaxForm Itwill deliver to to0r & the Closing D:
completed and executed United States Treasury Department Form W-9 (or other applicable form or statement
specified by the Trmry Department thereof) in order to Inderwriters

the Tax Equity and Fiscal

et of 1983 with respect

7. Conditionsof Undenwriters Obligations The obligation of each Underwriter to purchase the
Underwritten Shares on the Closing Date or the Option Shares on the Additional Closing Date, as the case may be,
as provided herein is subject o the performance by the Company and each of the Selling Stockholdersof their

andto additional conditions:
(8 Registration Compliance; No Stop Order. The Registration Stetement (or if apoe e«mwe
amendment :heaa e required , such po: all have
. not later than 5:00 PM New York
City time, on 1o order Siatement shall bein effect,

and no proceeding for such purpose shall be pending before or to the Company's or Representative's knowledge,
threatened by the Commission; the Prospectus shall have been timely filed with the Commission under the

|| Securities Act and in accordance with Section 5(@) hereof; and all requests by the Commission for additionl
informetion shall
®) Warranties. T the Company
and the Salling Stockholders contained herein shall be true and correct on the date hereof and on and as of the

Closing Date or the Additional Closing Date, be; and the Comy
and each of the Selling '
correct on and asof the Closing Date or "ro Adiiondl Closing Date, as the case may be.

pany
it shall be true and

(9) 2 Meterial Adver Change. Subscxuent o the excuton nd dlivery f tis Agreement. o
event or condition of atype described in Section 3(d) hereof shall have occurred or shall exist, which eve

condition isnot described in the Prospectus (excluding any amendment or supplement thereto) and the oo of
whichin of pr ith the of fering, sale:
or delivery of the Shares on the Closing Date or Closing Date, be, on in
the manner contemplated by this Agreement and the Prospectus.

( Officer’s Certificate. The Representatives shall have received on and as of the Closing Date or the
Additional Closing Date, asthe case ey be, acertificate (i) of the chief financi officer or chief accounting officer

of the Company of the Company
confirming et reviewed Statement and the
to the best forth in Secion 3(0) here s true and
correct, (B) confirming that the other the Company taretrue and
correct and that the Company all satisfied al its part to be
performed or satisfied hereunder t or prior to such Closing Date, (C) to the effect set forth in paragraphs (2) and (c)
mvm«nm inform satisfactory to

B T E—

9 e Finencial Offcer's Cetificate. O o pror o thedecl s Agreament he
eted

CHIEF FINANCIAL OFFICER of the
| Company, stating to the effect that, i respect e Compmvshs‘al eer ended December 31, 200 , he has
amounts (or from such dollar amounts) and other financial

information contained in the extent that such dollar
amounts, percentages and other financial information are derived from the general accounting records of the
Company and its subsidiaries subject to theinternal controls of the Company’s accounting system or are derived
directly from analysisor from inquiries, areading of such
general accounting insuch amounts,

NY\10135708

Silng Dotk sk o Son
4(e) ereot istrue and corrct and (B)
confirming that

Enjoying the Ride on the Track to Success

13

percentages and other financial informetion to be i agreement with such results, except as otherwise specified in
‘such certificate.

() Comfort Letters Onthedate o this Agreement and on the Closing Date or the Additiond Closing
Date, as the case may be, ACCOUNTING FIRM shall have furnished to the Representatives, a the request of the
Company, letters, dated the respective dates of delivery thereof and addressed to the Underwriters,in form and
satisfactory to containing thetype

customarily included intants' *comfort letters” respect to the financial statements and
certain financial inthe Regi ospectus; provided, that the letter

the Closing Date or the Adcitional Clos be, shall usea* cut-off” dateno more
then three business days prior to such Closing Date or Ao cmsng Dte, as the case may be.

(9)  Opinion of Counsdl for the Company. ISSUER COUNSEL, counsdl for the Company, shall have
furnished to the Representatives, at the request of the Company, their written opinion, dated the Closing Date or the
Aditional Closing Date, asthe case may be, and addressed to the Underwriters, in form and substance reasonably
satisfactory to the Representatives, to the effect set forth in Annex A hereto,

), Opiioncf Couredfo he ling Sokholcers. ISSUER COUNSEL, cound fo the Scling

at the request of the Sdlling their written
opinion, dated (he C\nsng Date and addressed to the Undenwriters, in form and substance reasonably satisfactory to
the Representative, to the effect set forth in Annex B hereto,

() Opinion of General Couns for the Company. GENERAL COUNSEL, Esq, general counssl for
the Company, shall have furnished to the Representatives, at the request of the Company, his written opinion, deted
the Closing Date or the Additional Closing Date, as the case may be, and addressed to the Undenwriters, in form and

stisfactory to to the effect set forth in Annex C hereto,

() Opinion of Counsdl for the Underwriters. The Representatives shall have received on and as of
the Closing Date or the Additional Closing Date, as the case may be, an opinion of UW COUNSEL, counsel for the
Underwriters, with respect to such matters as the Representatives may reasonably request, and such counsel shall

hey may reasonably request to enable them to pass upon such

matters.

() No Legal Inpediment to Issuance. No action shall have been taken and no statute, rule, regulation
or order shall have been enacted, adopted or issued by any federal, State or foreign governmental or regulztory
authority that would, as of the Closing Date or the Additional Closing Date, asthe case may be, prevent the issuance
or sale of the Shares; and no injunction or order of any federal, state o foreign court shall have been issued that
would, as of the Closing Date or the Additional Closing Date, as the case may be, prevent the isuance or sale of the
Shares.

() GoodStanding. The Representatives shall have received on and as of the Closing Date or the
Aditional Closing Date, asthe case may be, satisfactory evidence of the good standing of the Company and its

reasonably request, in each writing or any standard form of

from

(m)  Exchange Listing. The Sharesto be delivered on the Closing Date or Additional Closing Date, as
the case may be, shall have been approved for listing on the Nasda National Market, subject to official notice of
issuance:

(") Lockup Agreements The*lock-up® agreements, each substantially in the form of Exhibit A
hereto, between you the Company relating t

other dispositions of shares of Stock o certain other securities, delivered to you on or before the date hereof, shail
be full force and effect on the Closing Date or Additiona Closing Date, asthe case may be.

NY\10135708
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(9) . Jeiional Document= o or it he Clesing Dter the Adeiiord Cosng Date, sthecaee
may be, the Company and the Slling

reasonably request.
All opinions, letters, aboveor t shall be
b i only if they arein f satisfactor

to counsel for the Undenwriters.
8. Indemnification and Contribution.

Irdermifcatlon of the Underuriters. The Company agrees 0 ndernify ad o Pl
Underwriter, itsaffiliates, h person, if any, Undenwriter within the
meaning of Section 15 of the Securities Act or Socion 2001 the Exchange Act, from and against any and all losses,
claims, damagesand liabilities (inclucing, without limitation,
connection with any it action or proceeding or any claim asserted, as such fees and expenses are incurred), joint
or several, that arise out of, or are based pon, any untrue statement or alleged untrue Statement of amaterial fact
contained in the Registration Statement or the Prospectus (or any amendment or supplement thereto) or any
Prliminary Prospectus, or caused by any omission or alleged omission to state therein amaterial fact required to be:

Stated therein or necessary in order t inthelight of which
they were e, ot miseting, xcepinoferesich losses, s, dmgeso ikltesrise ot o, o e
based upon, any unirue statement or omission or aleged in

conformity with any information relating to any Underwriter furnished to me Company inwriting by such
Urdewriterthraugh the Represrtives exprecdy or ussthersn i being nderstood o s e thealy such
informtion furnished by any Underwriter consists of theinformation described as such in subsection (¢) bel

(b)  Indemnification of the Underwriters by the Selling Stockholders. Each of the Selling Stockholders
severally in proportion to the number of Shares o be sold by such Selling Stockholder, and not jointly, hereunder
agrees o indermify and hold harmless each Underwritr, it ffilate,directors and oficers nd ech person if ny,

Underwriter within the Section 15 of or Section 20 of
A from e against ey end al oses, i, cemges nd it g, wihou ittt
in connection with any suiit, action or pr g or any claim

assrted, assuch e o e(pessae incurred), joint or several, that arise out of, or are based upon, any untrue
Statement or alleged untrue statement of amaterial fact contained in the Registration Statement or the Prospectus (or
any amendment or supplement thereto) or any Preliminary Prospectus, or caused by any omission or alleged
omission to state therein amaterial fact required to be stated therein or necessary to make the statements therein, in
xhengm 00 the circumstances under which they were maxle, not misieading, except insofar as such losses, claims,
Lor , any or omission or alleged untrue statement
or omeson medein reliance upon and in conformity with information reating to any Undenwriter furnished to the
Company in writing by such Underwriter through the Representative expressly for use therein, it being understood
and agreed that the only such information furnished by any Underwriter consists of the informeation described as
such in subsection (c) below; provided, however, that (i) the indemity provided Selling Shereholder
hereunder shall apply only to written information furnished to the Company by such Salling Shareholder specifically
for inclusion in the Regitration Statement or the Prospectusand (i) in no case shail any Salling Stockholder be
ligble or responsible for any amount mexoessm thepracuct of ) theumber of ych sl

N T —)

Stockholder, and (y) theinitial public offering price of th
oot e commiSSione. - Eah of he s anonc S
(y) the number of shares of Stock by the Selling

2) relating g page of spect
consttute the only informetion furnished to the Cor the Selling Shereholders specifically for inclusionin
the Registration Statement or the Prospectus.

(9 Indemnification of the Company and the Selling Stockholders. Each Undenwriter agrees, severally

and not jointly, to indemnify and hold ompany, its directors, signed

Steman, e he Sling Stockoldersa eeeh peron,if ny, who contrals e Compery or a of e cling
ct or Section 20 of tothe same

extent asthe ndemnity set forth in paaqraah (@) above, but only with respect to any losses, claims, damages or

NY\10135708
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liabilities that arise out of, or are based upon, or omission or
omission medein rvs upon 2nd in canformity with 2y nformaion 18ng (o Such Underwiter fumishéd to
the Company in writing by such Underwriter through for

Stement end the Prospectus (or any amendment or supplement thereto) or ny Preliminary Prospectus, it being
understood and agreed upon that the only such information furnished by any Undenwriter consisisof the following
information in the Prospectus furnished on behalf of each Undenwriter: the concession and reallowance figures
appearing in the third paragraph under the caption *Underwriting” and the informeation contained in the eleventh
peragraph under the caption “Underwriting.”

(@)  Noticeand Procedures. If any suit, action, proceeding (including any governmental or regulatory
investigation), claim or demend shall be brought or asserted against any person in respect of which indemmification
may be sought pursuant o either (b) or (c) above, Indemnified Person”) shall
promptly notify the person against whom such indemification may be sought (the *Indemnifying Person”) in
writing; provided that the failure o notify the Indemnifying Person shall not relieveit from any lability that it may have
under
or defenses) by such failure; further, thet not relieveit
from any liability that it may If any such pmoeemng
shall be brought or asserted
Indemifying Person shall retain oot reasonably guyaacry ot Indemnified Person o represent the
Indemnified Person and any pursuant to that
Person may designteiin such proceeding and shall pay the fees and expenses of such counsel related to such
proceeding, asincurred. In any such proceeding, any Indemnified Person shall have the right to retain its own
counssl, but the fees and expenses of such counsel shall be at the expense of such Indemified Person unless (i) the

Person and Person shall

agreed ; i)
counsal reasonably satisfactory to the Indemnified Persom; (iii)
the Indemnified Person shail have reasonably concluded that there may be legal defenses availableto it that are
different from or in ackiition to those avalable to the Indemnifying Person; or (iv) the named partiesin any such
procediing (indluding any impleaded parties) include both the Indemifying Person and the Indemnified Person and
partiesby or potential differing
them. It and that Person shall not, in connection with any
beligblefor

separatefirm (in addition to any local counsel for all Indemnified Persons, and that all such fees and expenses shall
be paid or reimbursed asthey areincurred. Any such separate firm for any Underwiter, its affiliates,

separatefirm for the Company, its directors, sgned and any control

persons of the Company shall be designated in writing by the Company and any such separate firm for the Selling
riting by the Attorney-in-Fact. shall not be liable for

any settlement of any , bt if settied with orif therebea

final judgment for the plaintiff, the Indemnifying Person et indenify cech Indemified Person from and

against any loss or liability by reason of judgment. egping snence |fel

any time an Indemnified Person shall et on

for counsl by Pasmmmenauemaw

settlement of any p g without if (i) isentered

daysafter receipt by the Imsnmlymg Person of such request and (if) the Indemnifying Person shall not have:

Personin such request prior to the date of such settlement. No

Indemnifying Person shall, without the written consent of the Indemnified Person, effect any setlement of any
pending or threatened proceeding in respect of which any Indemnified Person is or could have been aparty and
indemnification could have been sought hereunder by such Indemnified Person, unless such settlement (x) includes.
an unconditiona release of such Indemnified Person, in form and substance reasonably satisfactory to such
Indemnified Person, from al liability on claims that are the subject matter of such proceeding and (y) does not
include any statement asto or any admission of fault, culpability or afailure to act by or on behalf of any
Indemnified Person.

(¢  Contribution. If (b) and (c) aboveis
unavailable to an Indemnified Person or insufficient in respect o any losses, claims, damages or lgbilitiesreferred
to therein, then each Person under inlieu of such Indemnified Person
NYit0135708
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thereunder, shall contribute (0 the amount pad or payebleby such Indeified Person asaresult o such loses
claims, damages or liabilities (i) in by the

Company and the Selling andthe the other from the
Sraresr (i) f he dloction pvwmeauy dluse () isnot it by cppicable . i auch proporion s is

ol of the Company
and the Selling andthel iters on the ot hgm

omissions that resulted in such losses, claims, damages or libilities, aswell as any other relevant equiteble
considerations. The relative benefits received by the Company and the Salling Stockholders on the one hand and the
Underwriters on the other shall be deemed to bein

deducting expenses) received by the Company and the sale of thetotal
therewith, in

forthin the (ableon the cover of the Prospectus, bear to the: ege ofeing riceof the Shares. The elatve fat

of the Company ar the other shall

by reference 0, cnong er hinge hehe heunuecr anegen of amaterial fact or

or alleged supplied by the Company and the Salling
by the L the parties , knowledge, ion and
opportunity to correct or prevent such statement or omission.

Limitation on Liability. The Company, the Selling Stockholders and the Underwriters agree that it

would ok bejust nd equiableif contribaion pursiant o h

(evenif the Salling

e of locaon ek coet e ke oot of

‘The amount paid or payable by an Indemnified Person as a result of the losses, claims, damagesand liabilities

reered o in paragraph o bove hellbedesmed 0 nclude bt o the limitaons 2 forth cbove a lge or
other

ity for such purpose) or by any other
i above.

sch action or claim.

thepravisons of ths Secion s inno event shall an Undenwriter be required to contribute any amount in excess of

the amount by which the total such Underwriter with respect to
of any such Underwriter teqira o

pay by reason of dleged or omission or lleged

fraudulent (within Section 11(f) of el e o

contiuon rom any person who wasinot gty of sch radulent misepresnaion. The Undenwritrs
their

hereunder and not joint

N T for not shall

| (@ Non-Exclusive Remedies. The remedies provided for in this Section 8 are not exclusive and shall _ _
ot limit any rightsor may a law of in equity.

[ Agesmen. ThisAg shall
ttion and delivery hereof by and (i) receipt by the Company and the Representatives of
notice of the effectiveness of the Registration Statement (or, if applicable, any post-effective amendment thereto).

thelater of (i) the

10. Termination. Thi it may of
by any and the Slling if after and ddlivery of this Agreement and
prior tothe Closing Date o, in the case of the Option Shares, prior to the Additional Closing Date (i) trading
generally shall have been suspended or mterially limited on or by any of the New Y ork Stock Exchange, the
American Stock Exchange, the National Association of Securities Dealers, Inc., the Chicago Board Options
Exchange, the Chicago Mercantle Exchange o the Chicago Board of Trade: (1) trcing of any securitiesissued or
quaranteed by the Company shall have been exchangeor inany market; (i) a
general moratorium al banki fedsal or New York Siate
authorities; or (iv) there shall have occurred any outbreak or escalation of hostilities or any changein financial
markets or any calamity or crisis, either within or outside the United States, that, in the judgment of the
Representtives s et e xhverss nc st oot o e sleto pocoa with et o
or delivery of the Shares on the Closing Date or the Additional Closing Date, be, on
the manner contemplated by this Agreement and the Prospectus.

NY\10135708
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11 Defating Undenwriter. (g) If, onthe Closing Dat Closing Date,
be, any Underwriter it onsuch
date, the non-defaulting U such Sharesby other persons
stisfactory to the Company i, witin 2B s

after any such defaut by any Undenwiter, the non-defaui
Serc, then the Compary ard the Sling Sackhlders <l beenien 0. rths period of 35 hourswlmnwhde

procure other defaulting |
adefauting Undenwriter, either the non- ddwllmj

i the Company a postp fosing Date or the Adcitional Closing

Date, be, for up tofi toeffectany chmgeslha inthe opinion of counsel for

the Company, counsd for the Sdlling counsdl for the U necessary in

Siatement and the Pms)sdusof inany ot dorument o arrangerme, adthe Compery agreeto prompty prepare

any amendment Asused

m\msAgmm: metam “Underwriter” mma foralp purposesof

requires, any person eto that, pursuant L.

Underwriter agreed bul failedto wm@.

L

() If,after giving effect to any arangementsfor the purchaseof the Shares of adefauting Undenwiter or

abov of the Closing Dateor the Aditional
Closing Date, be, doesot of
such date, then the Company’ defaulting
Undenwriter to purchase the number of Shares that such Underwriter agreed to purchase hereunder on such date pius.

such Uridnwritr pro retashare (bese onthe number of Share that s.ch Undewrite ayesd 0 purchiase on s dte)

of the Shares of Underwiter or been mede.
() If,after giving effect to any arrangementsfor the purchase of the Shares of adefauting Undenwriter or
L defaulting ompeny
abov of Sharesthat the Closing Dateor the Addiiond.
Closing Date, be, h of
or if the Company m (&) bove thentis

Agresment o, with respect to any Additional Closing Dat
Adtional Closing Date, asthe casemay be, shal (emindewiho ha:mzy on vhepa( of the non-defaulting
Undenwriters. Any pursuant shall bewithout liability on the part of the
Company and the Selling Stockholders, except thet the Company wil continueto belizble for the payment of expenses
aset forth in Section 12 hereof and except that ‘Section 8 hereof shall not remainin
effect.

(@) Nothing contained herein shall refieve adefauiting Undenwriter of any libility it may havetothe
Company, the Selling Stockholders or any non-defauting Underwriter for damages caused by its defauit.

12 Payment of Expenses. (a) Whether or not the transactions contemplated by this Agreement are
consummated or this Agreement is terminated, the Company will pay or catise to be paid all costs and expenses
inciden toheperormencef s aligatonsherander, induing without imiation, () tecostsindcen tothe

issuence, sdle, preparat that connection (ii) the
costsincident to the preparation, printing aﬂd Mmg et the Secutics Ac of the Regration Stemen, the
Preliminary all exhibits, andthe
(i) the costs of g ; (v) the
Company's counsel ntants; (v) i
or qualification and determination of eligibility for \rwssmem of the Shares under the laws of such 1umsd|u|omas
aBlueSky
oo 1 i U (vi) the cost of certificates;
(vi) the costs and charges of any transfer agent and any registrar; (viii) all expensesand application feesincurred in
filing with, theNational ‘Securities Dealers, Inc.
cludi relat and expenses of counsdl for the (i al by the
NYit0135708
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Company in connection with any *road show” presentation to potential investors; and (x) al expenses and application
feesrelated to thelisting of the Shares on the Nasdaq National Market.

O 110 this Agreament sterminte puraen Lo Seton 10, ) theCompery o the Sling
dawayl pursuamm Semon 11

or (iii) the L

pursuant to Section 11, the Company agreestorei rbures the Undewriers o all oo pocket mssam a(pmss
(including the reasonablefees and expenses of ther counsa) reasonably incurred by the Undenwriters in connection
with this Agreement and the offering contemplated hereby.

13, PersonsEnitled to Benefit of Agreement. This Agreement shall inure to the benefit of and be
binding upon their any controlling
persons referred to in Section 8 hereof. Nothing in this Agreement is intended or shall be construed to give any
other person any legal or equiteble ight, remedy or claim under or in respect of this Agreement or any provision
contained herein. No purchaser of Shares from any Undenwriter shall be deemed to be a successor merely by reason
of such purchase.

14, Suvival. rights of contribution,
agreementsof the Company, the Salling or madeby or
on behalf of the Compeny, the Sling or any certficate
delivered pursuant hereto shall sjrv\velmdewaymaupaymlor the Shares and shall remain i full force and
effec, regardiess of any or on befaf of the Company, the
Selling Stockholders or the Underwriters

15, Certain Defined Terms. For purposesof th . (@) exoept
provided, the term *afilia forthiin Rul ities Act; (b) the term *business day”
meansany day other then aday required York City; and (c) the

tem*subsiciary” forthin

16, Miscellaneous. (@) Authority of Any action by the
may betaken by UNDERWRITER on behalf of the Underwriters, and any such action taken by UNDERWRITER
shall be binding upon the Undenwriters.

(b)  Notices. All notices and other communications hereunder shall bein writing and shall be deemed
to have been duly given if mailed or any standard form of
Noticesto the L begivento UNDERWRITER' SNAME & ADDRESS.
Noticesto the Company shall be given o t a COMPANIE'S NAME & ADDREWS, Attention: LEGAL
COUNSEL.. Noticesto the Sel be given to th aco &
ADDRESS

(9 GoverningLaw. Thi shall be governed by thelaws
of the State of New York.

(@  Counterparts Th may be signed may
delivered by any standard form of each of which shall andall of

shall constitute one and the same instrument.

(&) Amendments or Waivers. No amendment or waiver of any provision o this Agreement, nor any.
consent or zpproval toany shall inany event
signed by the parties hereto.

and are not intended to

() Headings T
bepartof, o to affect the meaning or interpretation of, this Agreerment

NY\10135708
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Agreement by signing in the space provided below.
Very truly yours,
COMPANY
By.
Name:
Title:
SELLING STOCKHOLDERS
By.
Name:
Title:
As Attorney-in-Fact acting on behalf of each of the
Selling Stockholders named in Schedule I to this
Agreemen

Accepted: 2005

UNDERWRITER

For themselves and on behalf of the
several Underwriters listed
in Schedule 1 hereto.

‘Authorized Signatory

‘Authorized Signatory

NY\10135708
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Schedule 1
Underwriter Number of Shares

UNDERWRITER'S
NAME & ADDRESS

NY\10135708
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Selling Stockholders:

NY\10135708

Number of

Undenwritten Shares:

Schedule Il

Number of
Option Shares:
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Annex A
[Form of Opinion of Couns for the Company]
@ i i i ~asohhedaeandume
specifiedin ith the C: to Rile

424(b) under es Act specified therein; and,
Knowiedge 7o oder uspading th lfectvaets o the Regrton Setement b b 6 i 0 oceecing
for that purpose s pending or threatened by the Commission.

() then the financia
and other fi nenclel and statistical data derived !hselrom contane therein, 10 which such counse nesd express
o opinion) comply sto form in all material

() TheCompany hasbeen duly organized and isvalidly existing and in good standing under the laws
of the State of Delaware, is duly qualified to do businessand is in good standing in the State of New Y ork, and has
all corporate power and authority necessary to own or hold conduct hichitis
engaged as described in the Prospectus.

( “The Company hasan assetforthin the headiing
“Capitalization’; all the outstanding sheres of capital Stock of the Company (including shares to be sold by the:
Seling Stockholders) have been iy end valicly uthorized and ssued and ae ully paic and non-assessebe: the
capital stock of the Company all material thereof contained in the
| Registration Statement and the Prospectus,

9 e Compeny sl g, powerand oty toexete and defvr the Urdenuiing

- - { Deleted: : anaal the cutsancing
s of e sk o ather sty
interess of each subsiciary of

Agresment and to perform its obligetions thereunder; and all action required to be taken
‘athorizaion, exetion and delivay of the Undenuing Acreemént anhe consmimation o e rancctions
contemplated thereby have been duly and validly taken.

() TheUndewriting Agreement authorized, the Company.

() TheSharesto beissued and sold by the Company hereunder have been duly authorized, and when
delivered to and paid for by the theterms of this Agreement, will bevalidly issued,
fully paid and subject to any similar rights under
the Company: by-laws or, to such counsel any other agreement or
instrument.

(h)  Theexecution, delivery and performance by the Company of the Underwriting Agreement, the
issuance nd sl o the Shares bing divered onthe Closing Dite o the Aceitonal Closing Date,asthe e may

‘with the terms of ,
the unde'wnlmg Agreeneu will not (i) conflict with or result in a breach or violation of any of the terms or
under, or resut imposition of any lien, charge or encumbrance

upon any pmpmy or assets of the Company or any of its subsidiaries pursuant to, any indenture, mortgage, deed of
trust, loan agreement or other agreement or instrument filed as an exhibit to the Registration Statement, (i) resuit in

ooy have v ly e vy

non-assessble

any violation of the provisions of the charter or by-laws,of the Company,or (i) resut in the violation of any law,
statute or regulation, or, to such counsel any ju fer of any court or arbitrator or

governmental or regulatory authority.

Deleted: o sl ogenzaond
< dorum

() Noconsent, approval order, or with any court or
arbitrator or governmental or regulatory ajmﬂmy is required for deivery and the
Compary of the Undenwriting Agreement sleof i Closng Date Deleted: or repdaion
he Additional Closing Date, the Company d the

Consmmetion of the weactions contemplated w the Undenwriting Agreement, except for the registration athe
Shares under the Securities Act, the registration of the Common Stock under the Securiies and Exchange Act of

NY\10135708
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1934, as amended, and be
required under the rules of the Nesdaq o Merket, e NASD and appliczble state securities lawsin
distribution of asto the NASD and the

() Tosuch counse except Prospectus,
threatened legd, guvanmenla or regulalory actions, suits or proceeii ngsagans or affecting the Company, any of
any of thei in Statement.

)  The satemerisin the Progects under the headings * Business-L egal Proceedings”
“Management-Employment Change of Control Arrangements” “Management-2004 Stock Option
Plen,” “Certain Rda.umpsann P Party Transactions” “Description of Capital Stock,” *United States
Federal Income Tax Ct United Future Sale” and
“Underwriting,” and in the Registration Statement in items 14 and 15, to the extent that they constitute summaries of
theterms of Stock, mters of law or regulation or legal conclusions, fairly summerize the matters described therein
n an material respects. To the best such counsl, contracts or

are required under ctto befiled or de-
pibrrinte Prospectus, as the case may be, and that have not been so filed or described

() TheCompany isnot and, after giving effect o the offering and sale of the Shares and the
will not be required to register as an “investment
company” or an entity*controllec” by an “ivestment company” within the meaning of the Investment Company
Act

Such counsel shall also state tht during of Statement ospect
such counsel has off d other the Company,
of registered the Company and thel which
Stats it and iment
thereto and and, counsel has not checked or verified or
for the accuracy, fairness of Statement or the Prospectus

‘and any amendment or supplement thereto (except astothe extent stated i item (k) above), on the basis of such
participation and informeation that such counsel has gained in the course of its representation of the Company in
i Stement and d Prospectus nothing has cometo such counsd’s

attention that cause it State Registration Statement became
effective contained an untrue statement of amaterial fact or Dmmmlu state amaterial fact required to be stated
therein or necessary ‘mideading, or that ospex any amendment or
‘supplement thereto as of its date or the Closing D contains an of amaterial fact or
omitted or omits to state a material fa:l required to be stated therein or necessary to make the statements therein, in
light of the ci , not misieading (it el
xressnoopiion withrespet o the fnncial satemen(send schedules, and other financial information, contained
referencein 9.

opinion, such counsel may rely fact
of the Company and public officials that are furnished to the Undenwriters.

“The opinion of ISSUER COUNSEL described above shall be rendered to the Underwriters at the request of
the Company and shall so stete therein

NY\10135708
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Annex B

[Form of Opinion of Counsel For
“The Selling Stockholders]

(8 TheUndenwriting Agreement has been duly authorized), executed and defivered by or on behalf of
each of the Selling Stockholders.

A Power of Attorey and a Custody Agreement have been duly authorized, executed and delivered
by each Selling Stockholder and constitute valid and binding agreements of each Selling Stockholder in accordance
‘with their terms.

Deleted:

©
the Selling o ders, endorsed to the Undenwriters £ payment therefor pursuant to the Agreement, each
Underwriter who hes purchased such Shares will acquire al of the Selling Stockholders' rights in such Sheres, free

of any adverse claim within the meaning of Section 8-102 of the New Y ork Uniform Commercial Code, assuming

each Underwriter notice of
@  Thesdeof i Shareholder of, and the
‘Shareholder of the Underwrmng Agreement, and the
therein, (i) authorized on the part of each of the
| Salling and (ii) to such counsel will not conflict with or result in a breach of any of the

tems or provisions of, or conslitute a default under, any indenture, mortgage, deed of trust, loan agreement or other
material agreement or instrument to which any Selling Stockholder is a party or by which any Salling Stockholder is
beuador o whichay of hpropety o st ny Seling Stokfelcer = s, o, o ch o'

Nceble i of Sl f oy orer mleof requidiion

of any court or governmental agency or body having lunsmmun aver such Selling Sockholder or

the record, beneficial and lawful owner of
al of the Shares (0 be sold by such

‘Saling Stockholder and hasvalid and
ettt eto ah Sres e
delivery of and payment for the Shares,

e Underwitrawl scuireveld s
marketabletitleto the shares,free and

jPge, pledge, security
interes Tien, laim or other encumbrance
o restiction on transferabiity or any

)
B

Deleted: |

| properties; and, to such counsel’s knowledge, no consent, approval,
of or with any such court or govermental agency or bady is requred for the sle of the Sires or the consummtion
by by the Undenwriing Agreamen, except such consts
approvals, t or Exchange
Act and as may be reqired Under itiesor Blue Sky

of the Shares by the Undenwriters.

The opil mcn (71 counsel dwlbed above shall be rendered to the Underwriters at the reques of the Selling
with respect n (a). (b) and (d)
each of the Selling

above shall bebm sﬂ\d uponomanfamuai
delivered to such counsel

NY\10135708
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Annex C

[Form of Opinion of General Counsel for the Company]

( Nelther the Company nor any of ts subsidiariesis i) in violation of its charter or by-laws or
sm\arorgaruﬂmna documents; (ii) in default, and no event has occurred that, with notice or lapse of time or both,
default, any term, covenant or condition contained
in any indenture, mortgage, deed of trust, loan agreement or other agreement or instrument to which it isa party or
by which it s bound or to which any of ts property or assetsis subject;or (i) in violation of any law or statute or
any judgment, order, rule or regulation of any court or arbitrator or governmental or regulatory authority, except in
.Uﬂ cases (i) (1) or (m))fwaw,%@-!e@u or violation that would not, individually or in the aqgregate, havea ____ - -
Effect.

Material Adverse Eff

()  Tothebest except thereareno legal,

or regulatory actions, suits o towhich the Company or any of its

subsiciariesis or may beaparty or towhich any property of the Company or any of its subsiciariesis or may bethe
subject which, individually or in the aggregate, if determined adversely to the Company or any of its subsidiaries,

could reasonably be expected to ; and to the best no such
actions, sLits or proceeci by any or regu\amfy
authority or threatened by others.
() Tosuch counsel's knowledge, gach of the Company and its subsidiaries owns, possessesorhas_____ - { Deleted: £
obianedal lcenses, permits cetificates, consets orders, pprovals adolver authrizdlons from, and s e
foreign regulatory agencies),all seif-

filingswith, all
vegulaory orgmizsions | courtsed cher el domstic o forsign. recesery t ounorlose st
) and neither
the Company nor any such subsiciary hes received any actual notice of any pnxmnng relating to revocation or
mocification of any such license, permit, certificate, consent, order, approval or other authorization, except as.
desorbed i he Rjsiraton Statement and heProspectus andto ach counssf sknouleige ieh o the Copary
dll lawsand o the conduct of

2| ur the date of the Prospectus.

@ Eaxhof the Compry nd it i onns, posessscr s herigt o e e it
Property byit except wherethe
failureto own, posesor have such rights would not, individually, or in !heaggrs)aa reasonebly be expected to have a
Material Adverse Effect.

opinion, such counsel may rely fact
of the Company and public officials that ave furnished to the Undenwriters:

The opinion of GENERAL COUNSEL described above shall be rendered to the Underwriters at the request
of the Company and shall so State therein.

NY\10135708
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Exhibit A

FORM OF LOCK-UP AGREEMENT Informational memo to employees regarding red herring, reverse split and lock up

To: All Employees

From:

Re: PO Update

Dated:

CONFIDENTIAL —INTERNAL ONLY

| am pleased to report that a short time ago COMPANY filed an amended preliminary prospectus (the “Sl") with
the SEC and has begun the process of printing the so-called "red herring" prospectus that describes our stock

offering to prospective investors. The prospectus will be distributed in connection with the Company's “roﬂimow
—the series of presentations that CFO and | will begin giving to investorsin the next several days. Thismemois
meant to explain what these devel opments may mean to you.

1. The Offering.

"You will see from our prospectus that the total shares being offered in the IPOis___million, and the price range
expected to beobtainedis$___ to$__ per share. (Don't do the math just yet — see Reverse Stock Split below.)
Of the___ million shares, the Company will be selling million new shares, which means we are seeking to
raise approximately $____ million for the Company. The remainder of the shares will be sold by certain current
stockholders, most of whom are selling about ___% of their holdings. Our current stockholders will continue to
own asgnlflmnl maqonly of our stock after the IPO. After the IPO, our stock will be listed on NASDAQ under the
symbol, "

2. Reverse Stock Split.

A reverse stock split istypically necessary before an IPO when a company's shares are worth less per share than the
normal trading price per share of publicly held stock. This does not imply alow company valuation — it just means
there are too many shares outstanding.  To bring the value of each of our shareswithintherangeof $__to$__,
our Board of Director: app al-for-9.308 split. Thi: every stockholder receives
one share of new stock for every 9.308 shares of old stock. Thetotal value of a stockholder's shares remains the
same; it is only the number of shares and value per share that changes.

How does this affect your stock options? Y ou can figure out approximately how many new options you have by
dividing the total number of your current options by 9.308. Y ou then can figure out the new exercise price by
multiplying the old i per share by the ber, 9.308, and rounding to the nearest cent.

For example: Say you have 1,000 options with an exercise price of 12 cents per share.

Your new option holding will be: 1,000/ 9.308 = 108 options; and your new exercise price will be: $0.12 x 9.308 =

$1.12 per share.  This means that if our stock is priced at the midpoint of therangeof $_ to$__, the sharesyou

purchase from your options would be worth (on the day of the IPO) ($___ minus$1.12) x 108=$ (The
[N actual value of our stock on the day of the IPO and on any day thereafter of course may be different.)

3. Exercising Options.

The Company will not be accepting or processing any option exercises from now until the effective date of the IPO.
Thisis so we can "freeze" the number of options and shares reported in our prospectus during the roadshow period.

After the effective date of the IPO, you may exercise options according to your option agreements, but you will not
be permitted to sell any shares until the end of the Lock Up period (see below). The reverse stock split operates
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automatically (without any written amendment to your agreements), and your shares and exercise price per share
will be calculated accordingly.

4. The Lock Up Period.

From now until the date 180 days (about 6 months) after the date of the I PO, neither the Company nor any current
option holder or stockholder may sell any shares. The lock-up period may be extended for up to 34 additional days
under certain circumstances. Y ou are not prohibited from purchasing stock in the open market, subject to

insider trading rul below). You only will be restricted from selling stock (which includes
any "short" sals or sales of options).

5. Sales after the Lock Up Period.

Any purchase of shares (whether before or after the Lock Up period expires) or sale of shares by you will be subject
to your compliance with our insider trading policy and applicable securities regulations. We have adopted a
Company insider trading policy to help ensure that the Company and all its employees, officers and directors
comply with applicable securities |aws when it comes to trading in shares of Company stock. These regulations
prohibit any buying or selling of shares at atime when you have material non-public information about the
Company. You'll receive more information on this subject separately as the |PO draws nearer.

6. Operating as a Public Company.

If the IPO is successful, we will immediately become subject to complex regulations regarding the disclosure of
information about the Company and our internal financia controls. We will need to limit the information we
disclose, even among our employees, except during scheduled reporting periods. We will integrate these disclosure
and operational rulesinto our processes with minimal disruption to business. Our business fundamentally will not
change. In fact, we are committing to our new investors that we will continue to operate our business in the same
manner we dways have: with afocus on customer service, innovation, and drive to be and remain the market
|eader.

7. No Guarantees.

Aswevesaid al dong, the market may or may not cooperate with us, and the IPO could be postponed or withdrawn
depending on lhe mood of lnvaurs Our Company is financially healthy and we are not planning on using the IPO

d: any case. Whether or not the PO happens, COMPANY will carry
on building its marka share and continuing to transform the way businesses exchange information.

Thank you, and stay tuned...

Enjoying the Ride on the Track to Success

LATHAM&WATKINS

"There are a

number of
technical rules

in play here and
there are usually
some important
materiality
judgment calls to

be made as well.”

Number 546 October 16, 2006

Alert

Latham & Watkins Corporate Department

Recirculation and IPOs — Pricing Outside of

the Range

The decision whether to recirculate a
revised preliminary prospectus to reflect
changes to the disclosure in the context
of an initial public offering that is
pricing outside of the anticipated range
has always been a tricky one. There are
a number of technical rules in play here
and there are usually some important
‘materiality judgment calls to be made
as well

The recirculation question is always
asked in a time-sensitive setting and,

in some circumstances, the answer can
kill the deal. So it is important to plan
your answers to the questions that might
come up on the night of pricing long
before the moment of truth is upon you.

. inter ions 91 and 92
« Rule 159

* Rule 433 and Rule 15c2-8

Rule 457 (in particular, Paragraphs (a)
and (0))

Rule 462(b)

* Telephone interpretations 95 and 131

As a first step in your decision-making
process, you will want to assemble
these reference points on your desk.
The text that follows includes a review
of each of these rules and telephone
interpretations.

Rule 430A
Rule 430A is a very special rule.
It allows you to insert information

In this client alert, we have
our learning on the issue in one place to
facilitate your decision-making when the
heat is on. We also offer our thoughts

on the impact on this process of the
reforms to the Securities Act of 1933 (the
Securities Act or the 1933 Act), which
became effective on December 1, 2005.

‘What are the Applicable
Rules?
There are a number of SEC rules and

telephone interpretations that apply
to the question of Prime

retroactively into a

statement as of its effective date

Rule 430A provides that pricing-
related information (which includes

the price per share and the number of
shares offered) that is contained in a
prospectus filed pursuant to Rule 424(b)
after effectiveness of the registration
statement will be deemed to have been
part of the registration statement as of
the effective date.

This is a particularly useful tool for
complying with Section 11 of the
Securities Act, which requires that the
registration be free of material

among them are:

* Rule 430A (including the Instruction
to Paragraph (a))

‘misstatements and omissions as of its
effective date. However, Rule 430A only
applies to pricing information.' Rule
430A also does not help you comply

Latham & Watkins operates as a limited liability partnership worldwide with an affiiate in the United Kingdom
and Italy, where the practice is conducted through an affiliated multinational partnership. © Copyright 2006

Latham & Watkins. All Rights Reserved.
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with Section 12 of the Securities Act, as
we will see when we discuss Rule 159
below, because it does not allow you to
retroactively add to the prospectus given
to investors. Rule 430A only helps you
with the registration statement and your
“Section 11 file” as of the effective date.

Rule 430A’s most important contribution
to the recirculation analysis in an IPO is
found in the instruction to paragraph (a),
which states:

Instruction to Paragraph (a). A
decrease in the volume of securities
offered or change in the bona fide
estimate of the maximum offering
price range from that indicated in
the form of prospectus filed as part
of a registration statement that is
declared effective may be disclosed in
the form of prospectus filed with the
Commission pursuant to Rule 424(b)
or Rule 497(h) under the Securities Act
so long as the decrease in the volume
or change in the price range would
not materially change the disclosure
ntained in the
at effectiveness. Notwithstanding the
foregoing, any increase or decrease
in volume (if the total dollar value of
securities offered would not exceed
that which was registered) and any
deviation from the low or high end
of the range may be reflected in the
form of prospectus filed with the
Commission pursuant to Rule 424(b)(1)
or Rule 497(h) if, in the aggregate, the
changes in volume and price represent
no more than a 20 percent change
in the maximum aggregate offering
price set forth in the "Calculation of
Registration Fee" table in the effective
registration statement.

In other words, where the 20 percent
safe harbor threshold is not ded,

having to go back to the SEC. This
timing advantage is critical when
you are trying to price a deal. Having
to go back to the SEC to get a post-
effective amendment declared effective
may not be consistent with holding a
book of orders together (particularly
in the context of a deal that is being
As aresult, i
the exact scope of this 20 percent safe
harbor is critical

Telephone Interpretations
91 and 92

Telephone Interpretation 91
Telephone interpretation 91 reads
as follows:

91. Rule 4304, Instruction to
paragraph (a)

The second sentence of this
Instruction provides that a Rule

424(b) prospectus supplement

may be used, rather than a post-
effective amendment, where the 20
percent threshold is not exceeded,
regardless of the materiality or non-
‘materiality of resulting changes to
the registration statement disclosure
that would be contained in the Rule
424(b) prospectus supplement. When
there is a change in offering size or
deviation from the price range beyond
the 20 percent threshold noted in the
second sentence of the Instruction,

a post-effective amendment would

be required only if such change or
deviation materially changes the
previous disclosure. Regardless of the
size of the increase, a new registration
statement must be filed to register
any additional securities that are
offered. Additional securities can

not be

changes in price and deal size can be
poured backwards in time into the
registration statement using a Rule
424(b) filing of the final prospectus after
the effectiveness of the registration
statement and will be deemed to have
been part of the registration statement
at the time it became effective. This is

a very useful device indeed. It allows
you to change the size of your deal by
20 percent in either direction without

2 Number 546 | October 16, 2006

by post
amendment. [Emphasis added.]

This telephone interpretation establishes
two important points. First, for purposes
of Rule 430A (and hence Section 11 of
the Securities Act), retroactive changes
in price below the 20 percent threshold
can be made after the fact by way of

a 424(b) filing even if the effects of
those changes are material, and second,
changes above the 20 percent threshold

Enjoying the Ride on the Track to Success
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can be made using Rule 424(b) if the
changes do not materially change the
disclosure

These are important points — and not
entirely intuitive - so let's spend another
minute here. Rule 430A effectively lets
you make pricing-related changes to
your registration statement without
SEC review (i.e., without filing a
post-effective amendment) even if
those changes are material. This
special privilege is limited to “pricing
information” as contemplated by Rule
430A, but it is a very special privilege
nevertheless. The second point is
equally important - changes in excess
of 20 percent may not be material (and
hence may not require SEC review of a
post-effective amendment).

How can this be, you ask? Good
question. Consider, for example, a

$1 billion offering that is half primary
and half secondary shares. If the
secondary shares are reduced to $250
million, but the primary shares stay

at $500 million, the offering has been
reduced by 25 percent but the reduction
may well not be material. There will still
be a very substantial public “float" after
the offering and the proceeds to the
issuer (and hence the use of proceeds),
the pro forma number of shares
outstanding and the pro forma earnings
per share will not change at all. This sort
of fact pattern is right in the center of
telephone interpretation 91's fairway.

Telephone Interpretation 92
Telephone interpretation 92 reads
as follows:

92 Rule 430A, Instruction to
paragraph (a)

An issuer sets forth a bona fide
estimate of the maximum aggregate
offering price in its Form S-1
prospectus of $7-$10. The price at
which the issuer will be able to sell
the securities turns out to be $6. The
20 percent threshold noted in the
second sentence of Instruction to
paragraph (a) should be measured
as a 20 percent decrease from $7 or
a 20 percent increase from $10, even
if the issuer chose to register in the

3 Number 546 | October 16, 2006

calculation of registration fee table at
the $10 per share maximum end of the
bona fide range. Thus, where no other
changes are made, a post-effective
amendment would not be required
since $6 does not represent more than
a 20 percent decrease in $7.

This telephone interpretation effectively
makes a significant change to the text
of the original instruction to Rule 430A's
paragraph (a), since it directs that a 20
percent decrease be measured from the
bottom of the range and a 20 percent
increase be measured from the top of
the range (as opposed to both being
measured from the “Calculation of
Registration Fee" table, as the original
instruction to paragraph (a) commands)

Is your head spinning yet? If not, keep
reading.

Rule 159

Rule 159, which was introduced as

part of the securities offering reforms
that became effective on December 1,
2005, adds an important wrinkle to the
landscape. Rule 159 makes clear that, for
purposes of Section 12 of the Securities
Act, which requires that the prospectus
actually used to sell securities be free of
material misstatements and omissions,
information conveyed to a securities
purchaser after the time of sale does not
count. In other words, Section 12 liability
is a function of what you actually gave
the purchaser prior to confirming her
order - anything delivered after that
moment is ignored. All of the magic of
Rule 430A and its famous instruction

to paragraph (a) and telephone
interpretations 91 and 92 is of no use for
purposes of Section 12. Rule 159 makes
clear that Section 12 operates only in
real time, and there is no substitute for
actual delivery.’ This may have been
clear to some even before Rule 159
came along, but now it is crystal clear
to everyone.

Rule 433 and Rule 15c2-8

So what does all this mean for you?

Tt means that those material pricing
changes that can be retroactively
poured into the “Section 11 file" after
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the fact under Rule 430A must actually
be conveyed to purchasers in real time
prior to confirming orders in order for
the “Section 12 file" to be up to snuff.
There are a number of ways to make
the required conveyance - the rules

are agnostic as to the actual method of
conveyance - but the key point is that
the conveyance must be made and it
must be made prior to confirming orders.

The developing market practice is
that simple information that can be
effectively reduced to sound bites

can be conveyed orally. The easiest
example of this would be a 20 percent
decrease in deal size in an all-secondary
offering by a selling stockholder. More
complicated information may require
that changed pages be circulated to
accounts in the form of a “free writing
prospectus” as contemplated by new’
Rule 433. An example of this situation
would be a decrease in offering size
that results in a change to the use

of proceeds that ripples through the
pro formas. And finally, where the
changes are so fundamental that the
original preliminary prospectus must
be completely rewritten, it may be
necessary to recirculate a completely
new preliminary prospectus in order to
satisfy 1934 Act Rule 15c2-8(b). Rule
15c2-8(b) requires that brokers and
dealers participating in an IPO “deliver
a copy of the preliminary prospectus

to any person who is expected to
receive a confirmation of sale at least
48 hours prior to the sending of such
confirmation.” [Emphasis added.]

The line between a complete
recirculation and a supplemental
circulation of changed pages is a blurry
one. The free writing prospectus concept
introduced in the securities offering
reforms by new Rule 433 was intended,
we believe, to obviate the need for a

full recirculation of a completely new
preliminary prospectus in all but the
most extreme cases. However, when
changed pages become so pervasive
that the original preliminary prospectus
can no longer be said to be “the
preliminary prospectus” within the
meaning of Rule 15¢2-8(b), then a full
recirculation will be required. If the
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changes are less than pervasive, a free
writing prospectus consisting of changed
pages (or even just a summary of the
changes) should suffice

The key import of this distinction
between a full recirculation of a

new preliminary prospectus and a
supplemental circulation of changed
pages relates to timing. If you have
tripped the Rule 15c2-8(b) wire,

you need to give investors 48 hours
(generally thought to mean two full
business days)’ to consider the revised
disclosure. If you are in free writing
prospectus land, however, you may
conclude that investors only need a few
hours (or even minutes) to digest the
new disclosure. The SEC has, to date,
intentionally refrained from offering any
guidance on the question “How long is
long enough?” as it relates to delivery
of new information for purposes of Rule
159 and Section 12. The prevailing
view among law firms seems to be

that most information can be digested
upon receipt and only very complicated
changes need a full business day to

be absorbed. Somewhat complicated
changes may need more than a few
minutes to be digested but less than a
full business day.

We continue to feel that the better view
of Rule 433 and the new free writing
prospectus that it ushered in is that

a properly crafted and conveyed free
writing prospectus should eliminate the
need for a full recirculation in all but the
most extreme cases.

One wrinkle in Rule 433 that could be
construed to require a full recirculation
in a very limited circumstance deserves
discussion. Rule 433(b)(2)(i) requires
that an IPO issuer's free writing
prospectus be

accompanied or preceded by the most
recent . . . [preliminary] prospectus [on
file with the SEC]; provided, however,
that use of the free writing prospectus
is not conditioned on providing the
most recent such prospectus if a prior
such prospectus has been provided
and there is no material change from
the prior prospectus reflected in the
most recent prospectus.
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This proviso is

since in practice there would generally
not seem to be a particular reason to
circulate a free writing prospectus if
there were nothing material to report.
We would prefer, therefore, to interpret
the proviso as meaning that a free
writing prospectus for an IPO issuer

is only allowed to convey material
changes if the free writing prospectus
and the original preliminary prospectus
(and each other broadly distributed
free writing prospectuses, if any),
taken together, contain materially

the same information as is at the time
on file with the SEC. We think that
this interpretation is more in keeping
with the overall purpose of Rule

433 — namely, to encourage sending
information to accounts on an as-
needed, real-time basis.

In any event, however, the notes to
paragraph (b)(2)(i) of Rule 433 make
clear that this technical issue is not a
problem for a free writing prospectus
delivered by e-mail as long as it
includes a hyperlink to the most recent
preliminary prospectus on file with the
SEC. As a result of this helpful note,
every free writing prospectus to be
sent by e-mail in connection with an
IPO should include such a hyperlink
Once every investment bank is able

to distribute free writing prospectuses
to all accounts by e-mail, there will be
no further need to struggle with the
interpretive issue discussed in the prior
paragraph.

Rule 457's Trap for the Unwary
Rule 457 deals with the seemingly
mundane issue of the calculation of the
registration fee. It offers issuers several
alternative ways to calculate the filing
fee at the time the registration statement
is initially filed. We mention Rule 457
here because the choice you make
under Rule 457 at the time of filing
could have significant consequences
months later if you are seeking to
increase the size of a successful IPO at
the time of pricing.

Rule 457(a) allows you to register a
particular number of shares and pay a
filing fee based upon the estimate of the
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offering price of those shares
at the time of filing the registration
statement. If you choose this option,
you will not have to pay more filing
fees if your offering price per share
later increases. You will, however, be
required to pay additional filing fees if
you later increase the number of shares
1o be offered, even if the total offering
size (number of shares sold times sale
price) does not go above the original
estimate used to calculate the original
filing fee. In addition, the added shares
will need to be registered on a pre-
effective amendment or through the
magic of Rule 462(b)’s immediately
effective registration statement.*

Rule 457(0), on the other hand, allows
you to register an offering based on

its maximum aggregate offering price

~ without regard to the number of shares
to be issued. If you choose this option,
you will not have to pay additional filing
fees if your per share price goes down
and you increase the number of shares
offered so as to maintain the original
aggregate offering price. You will,
however, be required to pay additional
filing fees if your aggregate offering
price later increases, which can be done
through a pre-effective amendment or
by using Rule 462(b)’'s automatically
effective mechanism (even though

the face of Rule 462(b) speaks only of
“registering additional securities").

In other words, the results under Rule
457(0) are the mirror image of the results
under Rule 457(a),

Why are we telling you all of this?
Because there is an interplay between
the choice you make at the time of the
original filing under Rule 457 and the
way Rule 430A works in the event that
you are seeking to upsize your deal
after effectiveness. It does not make a
difference if you are downsizing your
deal — telephone interpretation 92
governs in that case - but it does matter
if you are upsizing

The SEC takes the position that if you
raise your price range in a preliminary
prospectus contained in a pre-effective
amendment from the range used

to calculate the filing fee and you
originally elected to proceed under
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Rule 457(a), then the 20 percent safe
harbor by the i i

directly relevant in the context of a
ion because it, in

to paragraph (a) of Rule 430A is
calculated on the basis of the original
maximum aggregate offering price and
not the offering price range contained
in the preliminary prospectus mailed
to investors. In other words, the beauty
of Rule 457(a) ~ namely that you do
not need to go back to the SEC if you
increase your estimated price per share
after the initial filing ~ has a serious
qualification when you later seek to
upsize your deal.

This qualification can be eliminated
if you “voluntarily” pay an additional
filing fee when you increase your
offering range, but that is not standard
practice in our experience. This SEC
position can be difficult for the unwary
issuer who elects to use Rule 457(a) to
calculate the filing fee. There is no such
problem for users of Rule 457(0), as they
are required to pay additional filing
fees at the time they increase the range,
as discussed above, so the SEC staff
position is inapplicable.

Negative Assurance
Letter Practice

Negative assurance letter practice
among law firms has been dramatically
altered by the Securities Act reforms,
particularly by Rule 159. Negative
assurance letters now cover three
important items:

* the registration statement as of its
effective date, as measured against
the requirements of Section 11 of the
Securities Act;

the final prospectus, as of its date and
as of the closing date, as measured
against the requirements of Section 12
of the Securities Act; and

the “Pricing Day Disclosure Package”
as of the time the underwriters
commence to confirm orders, as
measured against the requirements of
Section 12 of the Securities Act.

This last bullet point was added
to address Rule 159. It becomes
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essence, requires the issuer's and the
underwriters' law firms to pass upon
the collection of information that has
been conveyed to accounts at the time
the underwriters begin to confirm
orders, The magic of Rule 430A and

its permission to go back in time to
rewrite history is critical for the negative
assurance given in the first bullet point
above, which relates to the registration
statement, but it is of no use for
purposes of the third bullet point, which
relates to the Rule 159 “Pricing Day
Disclosure Package.”

The only way to satisfy Rule 159 is
actually to convey information to
accounts.” In the context of a deal that is
being upsized or downsized at the last
minute, conveying information - or even
preparing the information so that it can
be conveyed - may not be easy to do in
a timely manner. As a result, pressure
may be applied to the lawyers to make
hard decisions - “What do we absolutely
have to send to investors?” is a common
question in this context,

Tying It All Together

So how does all of this fit together, you
ask? Simple, really. The underwriters
and the issuer start the dialogue while
the road show is progressing about how
the market is reacting to the deal. These
are the questions that come up:

« Is there sufficient demand for the
stock within the suggested range?

« If not, is it possible to get a smaller

deal done within the range or do you

need to reduce the deal’s size and the

per share price?

I the size of the deal decreases, will

the use of proceeds need to change?

o Is there sufficient excess demand that

we can increase the price to a price

that is above the top end of the range?

Can we increase the price above the

range and also increase the number of

shares being offered?

If the deal size increases, what will

the extra proceeds be used for?

Enjoying the Ride on the Track to Success

Latham & Watkins | Client Alert

It is important to get this dialogue
going long before it is time to price
the deal so the deal team can plan for
every possible outcome. Extra filing
fees may need to be paid and changed
pages may need to be recirculated to
accounts reflecting new disclosures.

In the most extreme cases, an entirely
new preliminary prospectus may

be required to be recirculated to all
accounts expecting to play in the deal.
The accountants' comfort letters will
need to change to reflect the revised
disclosure. If there are other changes
that do not qualify as pricing information
within the meaning of Rule 430A or if
the Rule 430A 20 percent safe harbor
is not available, an amendment to the
registration statement may be required.
All these procedural items take time.
There is no substitute for advance
planning.

Advance planning comes in two
phases. It is very handy if the original
preliminary prospectus includes
“sensitivity" disclosure reflecting how
changes in share price or deal size
ripple through critical elements of the
disclosure (dilution per share, pro forma
earnings per share, amount of proceeds,
for example). It is also useful if the
original preliminary prospectus presents
key disclosures in an "if/then” format
(“We will apply the net proceeds from
this offering first to repay all borrowings
under our credit facility and then, to
the extent of any proceeds remaining,
to general corporate purposes,” for
example). Good advance planning

and carefully crafted disclosure in the
preliminary prospectus may make it
possible to conclude that a change in
deal size is not a material change. The
second phase of advance planning
occurs during the road show, as soon

as it becomes clear that an upsizing or
downsizing is even a possibility. Once
the possibility of a change in deal size
is in the air, the deal team should be
reviewing their options under the rules
described above and preparing revised
disclosure (either in the form of a free
writing prospectus or an amendment

to the registration statement or both).
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The underwriters will need changed
pages (or whatever form of free
writing prospectus or telephone script
they intend to use to convey the new
information to accounts) immediately
after pricing. Timing is critical and
there is no margin for error. Follow the
Boy Scouts’ and Girl Scouts’ motto: Be
Prepared!

Summary

In summary, this is tricky stuff. However,
with appropriate advance planning

and carefully crafted disclosure in the
original preliminary prospectus, it is
possible to navigate the many technical
requirements and focus on the judgment
calls. What is a material change to the
disclosure depends in part on what was
disclosed in the first instance, so the
advance planning really begins at the
first drafting session. Those who are
thinking ahead to pricing from the very
beginning will have an easier time when
they get there, even if the deal changes
materially at the last minute

Endnotes

" Rule 430A defines pricing information as:
“information with respect to the public
offering price, underwriting syndicate
(including any material relationships
between the registrant and underwriters not
named therein), underwriting discounts or
commissions, discounts or commissions to
dealers, amount of proceeds, conversion rates,
call prices and other items dependent upon
the offering price, delivery dates, and terms
of the securities dependent upon the offering
date.”

The only exception to the general rule that
only actual delivery to prospective purchasers
counts for Rule 159 and Section 12 purposes
is where information is incorporated by
reference into a prospectus. In that case,
which is more common away from the world
of IPOs than in i, the filing of a 1934 Act
report that is incorporated by reference

into the prospectus will be considered to

be constructive delivery, at least where the
market has been given a sufficient period

of time to absorb the new information (one
business day or less in most cases)
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Session Overview

& 1. Planning and Process Overview
& 2. Managing Communications (Quiet Period, etc.)
2 3. Registration Statement Drafting & |ssues
2 4. Dealing with Certain Constituents:
The Board, Management, Employees & Shareholders
& 5. Public Company Governance
& 6. Roadshow, Pricing & Closing
& 7. Last words

ACC's 2007 Annual Meeting:

Enjoying the Ride on the Track to Success 1 October 29-31, Hyatt Regency Chicago

Enjoying the Ride on the Track to Success

Summary IPO Data 2003-2007

9Mos.

2003 2004 2005 2006 07 Q306 | Q307
No. of Deals 68 216 194 198 154 31 40
Total Proceeds
(billions) $15 $43 $34 $43 $38 $6.3 $11.3
Avg. Deal Size
(millions) $224 $198 $175 $217 $244 $204 $282

Source: Renaissance Capital's IPOhome.com
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PO Industry Breakdown — Q3 07 .

o Process Overview

Cqrpgunisions Deciding to go public, selecting underwriters and
getting organized

Technology
23.0%

N

A/%sz"am Day 1- 30 Day 31-90 Day 90-110
Roadshow

Structuring Comments

v Due Diligence|\ Amendments)\ Red Herring
- Drafting Roadshow Pricing

| Filing Prep Closing

Financial

Source: Renaissance Capital's www.IPOhome.com

ACC's 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 3 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 4 October 29-31, Hyatt Regency Chicago
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The in-hoxse ber v iatin

Process Overview Internal reviews wark sachiw
Capitalization audit | | SEC, auditor & analyst feedback Capitalization
Other internal audits | | Consents & charter amendments .
D& O questionnaires | | Public company gover nance Regulatory compllance
L ock-ups and compliance readiness Intellectual property
Telling the story Secondary mechanics

Public relations, employee relations
I

Organize Structure & Diligence Roadshow ~ Frice
Draft File Amend Market Cl0se

ACC's 2007 Annual Meeting: ACC's 2007 Annual Meeting:

Enjoying the Ride on the Track to Success 5 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 6 October 20-31, Hyatt Regency Chicago
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Capitalization Audit

If acompany has been privately held for along period of time
before going public, a capitalization audit should be performed
long before the IPO process begins; issues include:
» |sthere an adequate chain of title for each existing shareholder?
@ Hasthe company exceeded securities |aw limits on stock option
grants and similar equity compensation for exemptions from

registration?

s Haveall stock options and other equity compensation been granted in
accordance with the company’s existing plans, including all
necessary board and committee action? Unanimous consents?

@ Does the company have the full picture on its beneficial ownership

and key affiliates of its current owners?

@ Does the company know about all related parties?

Arethere any backdating issues?
409A issues?

L]

ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 7

October 29-31, Hyatt Regency Chicago
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Regulatory and I P Audit

Consider performing an intellectua property
audit and, in highly regulated industries, a
regulatory audit before the PO process begins;
issues include:

@ Licenses and permits are valid and current

@ Material regulatory proceedings are understood and disclosed

@ Ownership issues are fully vetted, including foreign ownership

@ Intellectual property is properly documented and licensed

@ Challengesto intellectual property

ACC’s 2007 Annual Mesting:
Enjoying the Ride on the Track to Success 8 October 20-31, Hyatt Regency Chicago
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Managing Communications augs morei The Quiet Period
@ The Quiet Period 2 lllegal to offer to sell any security unless
L registration statement filed
@ And yst Communications @ Sell only by means of statutory prospectus
< Investor and Public Relations = Other communications may constitute “gun jumping”

@ Sales made close in time to public offering
& Commencement of quiet period
& Somewhat unclear
= Selection of bankers
« Organizational meeting
@ Rule 163A protects certain communications made more
than 30 days prior to filing

ACC's 2007 Annual Meeting: ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 9 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 10 October 29-31, Hyatt Regency Chicago
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Communications “ consistent with past

practices” Sample_ProbIems& Tips
& Recent issues-2004
@ Not necessary to cease all pressreleases, o Google
publicaIiOI’l of articles, etc. = text of Playboy article attached as exhibit to prospectus
@ Securities Act Rule 169

= Section 5 violation risk factor
e Salesforce.com - one month delay
& Ancient history — Cetus

@ Non-exclusive safe harbor
& “regularly released” factual business

. - @ Scientific American billboard
information ) e Today show interview
¢ Does not protect forward looking statements & Scrub the company website; look out for blogs
ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 1

ACC's 2007 Annual Meeting:
October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success

12 October 29-31, Hyatt Regency Chicago
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Need for Pre-I PO Roadshow Analystsand Bankers
@ Necessary for small capitalization @ Global Analyst Research Settlement 2003
companies ® Separation between research and banking

@ Buyersdon’t know the company or managment
@ Requires forward planning
@ Needs to be completed long before the quiet

@ |ndependent contact with research
@ Requirement of research “approval”
# Inability to guarantee favorable research

period o
o Usudly requires help from a banker @ Rules on coverage initiation, etc.
o Not protected by Rule 163A @ Increased effort and time for management
ACC's 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 13 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 14 October 29-31, Hyatt Regency Chicago
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Authorized Spokespersons Lifeasa Public Company
@ Who speaks for the company & Corporate web site
. e What links
@ Roadshow, press releases, investor e How long to retain press releases
conferences, analyst communications 2 Dealing with the financial community
@ Reg FD
@ Cold calls @ The“two person” rule
e The press @ What is “inadvertent”
¢ SEC/NASD/Regulatory agencies & Analyst reports -
2 Interna review of 1934 Act filings
e Hedge funds .
@& IRfirm
ACC’s 2007 Annual Meeting: ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 15 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 16 October 29-31, Hyatt Regency Chicago
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Registration Statement Drafting cary Hirsn Registration Statement Drafting con.
@ Principal sections of the S-1 @ What do you mean you're not a CPA?
¢ Risk Factors (1t's not just about option backdating. . . )
@ Business = Revenue recognition
e MD&A e Cheap stock charges
@ CD&A (compensation) = Internal controls
& Beneficial Ownership = Restatements =
@ Precedents: ipovitalsigns.com Material weaknesses
ACC's 2007 Annual Meting: /ACC's 2007 Annual Meeting:
Ericing heRideonthe Track to s W oo 2531yt Regney Chicgo Ericingthe idson e Track to Sz ® ok 2921, Hyt Ry Chicago
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Key Internal I1PO Constituents &

Concerns  kensee
@ Board of Directors
& Management
@ Employees

@ Existing equity holders
e Employee equity holders

@ Non-employee (investors) equity holders

ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success

19

October 29-31, Hyatt Regency Chicago
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Board: D& O/NASD Questionnaires

@ Questionnaires are the principal means by

which the Company obtains information for

its SEC filings from its officers and directors

= A major problem isthat many directors
expect the company to complete much of the
questionnaire for the director

@ Thisincreasestherisk of incorrect
disclosuresin SEC filings

ACC's 2007 Annual Meeting:

Enjoying the Ride on the Track to Success 20 October 20-31, Hyatt Regency Chicago
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. - Board, cont.
Questionnair es, cont. @ Be r’ ared to discuss the basics with your
@ Accordingly, directors need to be specifically focused B Bozfrdep y

on checking the itemsin the questionnaire that will ) L .
aopear in agprospectus such gstheir holdingsin the @ '33 Act liahilities for IPO / Board due diligence
e Insider trading

company or It h?r rleI ated par“,’ tranwctl':) rll& if any i @ Section 16 restrictions and reporting
« For example: family members, investment holdings, conflicts, @ External communications

independence n dary sles
. @ Secol
-. Collect and revlew. EARLIER r.ather than L{\TER o Appointment of Pricing Committee
& Tip: Besureto review draft bio’s that will be used @ Post-closing governance
in S-1 with each director and executive officer @ D&Oinsurance
before filing to ensure compliance with Reg S-K
ACC’s 2007 Annual Meeting: ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 21 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 22 October 29-31, Hyatt Regency Chicago
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M anagement M anagement, cont.
@ Board should formally designate Section 16 @ This may be the first time your executive
“officers’ (CEO, principal financial officer, team members (and you) have served as an

principa accounting officer, others with policy- . .
making authority who will be subject to short officer of a public company
swing rules, filing Forms 3 & 4 and deemed @ Be prepared to cover the same basic topics
Afflllate fqr Rule 144 purposes) . . aswith Board
& Tip: Determining who isand who is not a Section
16 officer requires judgment based on actual role
within company. Resist temptation/pressure to
“treat ‘officers’ as equals.”

ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 23 October 29-31, Hyatt Regency Chicago
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M anagement, cont.
@ Acknowledge cultural shifts
e More restricted flow of material information
@ Disclosure of compensation

@ Accountability—actions can directly affect
stock price

ACC's 2007 Annual Meeting:

Enjoying the Ride on the Track to Success 25 October 29-31, Hyatt Regency Chicago
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Employees

2 |IPOisamajor event for al employees; be prepared to
offer broadly information about key points:
@ |PO process and timeline
What it will mean to be public

What will PO mean with respect to shares/options held,
particularly if there will be a stock split

Quiet period and what employees may and may not say externally
Need to direct external inquiries to designated spokespeople
Insider trading

Impact on equity

ACC's 2007 Annual Meeting:

Enjoying the Ride on the Track to Success 26 October 20-31, Hyatt Regency Chicago
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Employees, cont. | PO Process Related | ssues
@ Need to provide clear training on @ Lock-up agreements
& Code of Conduct and whistleblower facility @ Secondary shares & registration rights
e Insider trading law and company policy & Directed share programs
o External communications @ Auto-conversion of preferred stock
= Designated spokespeople
- IPO and quarterly quiet periods @ Pre-1PO shareholder approvals
ACC’s 2007 Annual Meeting: ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 27 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 28 October 29-31, Hyatt Regency Chicago
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L ock-Up Agreements Secondary Shares & Reg Rights

@ Agreements of existing stock and option holders not to sell any = Discuss with underwriters at outset whether

shares for a stated period following the IPO isting sharehold i b itted to <all
& Request and negotiate the form of agreement at outset of PO ?Ia?telggl onag S (Sl)e gfr ?ﬁ'é'c()r%gg];n :E thécI)PO

process (secondary shares)
= Discuss with underwriters early in process what |ock-up they are ~ . - . . .
requesting (duration and coverage) & Review existing registration/stockholder rights

agreements

e Tip: By default, underwriters will inevitably ask that 100% of . . . .
Tip: Registration rights agreements often allow

stock/option holders sign lock-ups. There is some room to negotiate,

L3

particularly asit relates to smaller holders. secondary shares to be excluded from IPO if
@ Note that soliciting lock-ups can be time consuming—start early underwriters so require
and follow-up frequently o & If secondary shareswill be included, allow
& Condition participation in secondary sales on lock-up signing sufficient time to sign up selling shareholders
ACC's 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 29 October 29-31, Hyatt Regency Chicago Enjoying the Ride on the Track to Success 30 October 29-31, Hyatt Regency Chicago
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Auto-Conversion of Preferred Stock
& Program negotiated with underwriters up front to Preferred Stock generally automatically
have a portion (~5%) of IPO shares offered to converts to Common Stock in PO if IPO
buyers designated by Company (generally meets certain conditions (size/val uation)
employees and/or business partners)

& Requires additional disclosure in prospectus @ Review charter documents
& Requires buyers to open accounts with lead

# If PO meets auto-convert conditions, no
underwriter—can be time consuming ConcernSE »
& Recall that share prices go down as well as up; @ If IPO misses (or near) auto-convert conditions,
consider impact on business of negative outcome

need to engage with preferred holders to
ascertain willingness to amend terms

ACC’s 2007 Annual Mesting:
October 29-31, Hyatt Regency Chicago
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Pre-IPO Shareholder Approvals Changesto Corporate

@ Consider what shareholder approvals you Fundamentals e s
will want/need pre-PO

& Board structure
@ Restated charter documents .
: & Articlesand bylaws
= Stock split

. Blank Check preferred & Policies and other corporate fundamentals
= Take-over defense provisions

@ Employee benefit plans (new or updated)

e D& O indemnification agreements

e Other matters

ACC's 2007 Annual Meeting: ACC’s 2007 Annual Mesting:
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Board Board Structure

@ Board Composition @ Establish mandatory Board committees
e Audit Committee

@ Compensation Committee

= Nominating & Governance

@ Total number of directors desired
@ Need to poll existing directors regarding

continuing service ) )
- . - & Adopt/Review Committee charters
e If gaps exist, begin recruiting early . . . .
. o . e Tip: Review these carefully as you will haveto live
@ Note post-1PO grace periods within which to with them. Are they consistent with how your Board
flesh out full Board operates? Decide carefully what duties and authority
the Board is delegating to its committees.

ACC's 2007 Annual Meeting: ACC’s 2007 Annual Mesting:
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Board Structure Board, cont
@ Independence tests and financial expert @ Board Compensation
designation & Cash (annual or per meeting)
2 Other Board committees @ Chair supplements
¢ Finance & Planning Committee e Equity
e Executive Committee @ Executive compensation consultants can
help calibrate Board compensation for your
company
R — R —
Enjoying he ideon he Track o Scess o Ontober 2631, Hyat Rgeney Chicago Enioying e Ridean the rad to Suces % Octber 2531, Hyat Rgeney Chicago
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Articlesand Bylaws Changesto Corporate Fundamentals
& Staggered Board & Corporate policies
e Review board composition and, if a staggered board is e Code of Ethics

chosen, who holds which staggered term Whistleblower Policy
& Frequency and location of meetings & Up-The-Ladder Policy
& Process for preparing and distributing board @ Insider Trading Policy

materials 2 Disclosure Committee
& Majority voting vs. cumulative voting & Corporate governance guidelines
& Blank check preferred stock 2 Review of risk management policies
& Stockholder rights plans & SOX compliance
ACC's 2007 Annual Megting: ACC's 2007 Annual Meting:
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155 of 159



ACC's 2007 ANNUAL MEETING

//\(C\/\wx iation_of
Corporate Counsel

The i e v ot FETTR R AYRY

10b-5 Plans and Insider Trading

@ 10b-5 Plans allow individuas with material nonpublic information to
nonetheless transact in Company stock viaa“blind trust” mechanism
@ Thekey to validity islack of control by the investor
= Must be setsglf) in advance and remove all control by investor over decisions
to buy and sell
= Can be done by fixing mechanical buy/sell triggers, by placing all discretion
with abroker, or by acombination of the two
= The company should note plans as an option to its employees, but should not
make recommendeations as to whether an employee should or should not put a
planin place
@ Provides an affirmative defense to insider trading liability, if entered into
in good faith and not as part of a plan to evade the restrictions of the
securities laws
@ Should not be entered into or modified while an individual possesses
material inside information or during blackout periods for individuals
subject to blackout period restrictions

ACC's 2007 Annual Meeting:
Enjoying the Ride on the Track to Success 41 October 29-31, Hyatt Regency Chicago
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The Road ShOW August Moretti

& Who should represent the company
e CEO/CFO

@ |nvestors want to see management (not just the CEO)
but three can be unmanageable and, in generd, if you
bring a“geek” you will not make the sale

& Web roadshow presentation

e Recorded during salesforce presentation
@ Someinvestors will review before you meet them

ACC’s 2007 Annual Mesting:
Enjoying the Ride on the Track to Success 42 October 20-31, Hyatt Regency Chicago
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The Road Show The Road Show
@ Begins with presentation to the sales forces 2 One hour schedule
of the underwriters e 25 minute presentation
] o . . e 15 minute Q& A
2 All major US cities with relevant investors o 15 minutesto travel to the next meeting
@ Most include London/Frankfurt/Zurich & Generally, the company representatives and one
banker and one sales person from the banker
@ Canada seldom
_ attend
e Asianever e Co-managers split the schedule
& Foreign ownership issues e Certain investors insist on excluding the sales person
and the banker
ACC's 2007 Annual Meeting: ACC’s 2007 Annual Meeting:
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The Road Show Underwriting syndicate
@ Physically grueling @ Co-managers or joint bookrunners
@ 2-3 weeks of travel & How many banks
@ 100 or more meetings and conference calls s ;I';\e e(rion;pany wants to assure adequate research
. . . . \
@ Who is runni ng the business while ® Econc?r?wics dictate whether firms will
management is on the road? participate

@ Position on the cover isimportant to banks

@ Most banks have rules that they will not “work
totheright” of certain other banks

ACC's 2007 Annual Meeting: ACC's 2007 Annual Meeting:
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Underwriting Agreement

@ Usually acontract of adhesion
e Filed asexhibitsin al deas
- Review filed exemplars from your underwriters
Conditionsto close
e Indemnification
@ Selling stockholders
@ IPOfeesare 7% inamost dl IPO’'s
@ Google is exception that provestherule

ACC's 2007 Annual Meeting:
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