
 
 
 
 

TORTS CASES 
THE BASIC FIRST-YEAR COURSE – READINGS 

Ross E. Davies 
Professor of Law 

Scalia Law School, George Mason University 
 
 
 
  



 

 

 
 
 
 
 
 
 
 
 
 
 

[N]othing clears up a case so much  
as stating it to another person. 

Sherlock Holmes 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Copyright © 2023 Ross E. Davies, 
except where otherwise indicated and for original U.S. governmental works.   



 

CONTENTS 
Chapter 1: Introduction 

Syllabus 
How to Read a Legal Opinion (Kerr) 
The Know-It-Alls (excerpts from Mauro, etc.) 

Chapter 2: Intentional Torts —  
Battery and Assault 

*Vosburg v. Putney (Wis. 1891) 
Langford v. Shu (N.C. 1962) 
Leichtman v. WLW Jacor Comm. (Ohio App. 1994) 
*Mohr v. Williams (Minn. 1905) 
Gould v. American Family Mut. Ins. (Wis. 1996) 
Bell v. Smith (Ga. App. 1998) 

Chapter 3: Intentional Torts —  
False Imprisonment and IIED 

West v. King's Dept. Store (N.C. 1988) 
Bright v. Ailshie (Mich. 2002) 
Van Duyn v. Smith (Ill. App. 1988) 

Chapter 4: Vicarious Liability 
Fisher v. Carrousel Motor Hotel (Tex. 1967) 
*Ira S. Bushey & Sons v. U.S. (2d Cir. 1968) 
Musgrove v. Silver (Cal. App. 2022) 

Chapter 5: Property Torts — 
Trespasses and Conversion 

Pegg v. Gray (N.C. 1954) 
Mercer v. Halmbacher (Ohio App. 2015) 
Anderson v. Gouldberg (Minn. 1892) 
*Ploof v. Putnam (Vt. 1908) 
*Vincent v. Lake Erie Transp. (Minn. 1910) 
Wegner v. Milwaukee Mut. Ins. (Minn. 1992) 
Mouse's Case (K.B. 1609) 

Chapter 6: Property Torts — 
Nuisance 

*Boomer v. Atlantic Cement Co. (N.Y. 1970) 
*Spur Indus. v. Del E. Webb Devel. (Ariz. 1972) 
Belmar Drive-In v. Ill. Hwy. Comm’n (Ill. 1966) 

 
 

Chapter 7: Damages 
Moreno v. Diaz (Fla. App. 2006) 
Kwasny v. U.S. (7th Cir. 1987) 
Zinn v. GJPS Lukas (Fla. App. 1997) 
Kemezy v. Peters (7th Cir. 1996) 
Philip Morris USA v. Williams (U.S. 2007) 

Chapter 8: Negligence 
Anderson v. Peter Pan Bus (Mass. App. 2002) 
Davis v. Feinstein (Pa. 1952) 
Daniels v. Evans (N.H. 1966) 
*The T.J. Hooper (2d Cir. 1932) 
*U.S. v. Carroll Towing Co. (2d Cir. 1947) 
*Eckert v. Long Island R.R. (N.Y. 1871) 

Chapter 9: Malpractice 
Estate of Northrop v. Hutto (Miss. 2009) 
Sinclair by Sinclair v. Block (Pa. 1993) 
Matthies v. Mastromonaco (N.J. 1999) 
Cosgrove v. Grimes (Tex. 1989) 

Chapter 10: Negligence Per Se 
*Martin v. Herzog (N.Y. 1920) 
*Tedla v. Ellman (N.Y. 1939) 
*Ross v. Hartman (D.C. Cir. 1943) 

Chapter 11: Causation and Proof 
*Byrne v. Boadle (Ex. 1863) 
Larson v. St. Francis Hotel (Cal. App. 1948) 
*Ybarra v. Spangard (Cal. 1944) 

Chapter 12: Cause-in-Fact 
N.Y. Central R. v. Grimstad (2d Cir. 1920) 
Kirincich v. Standard Dredging (3d Cir. 1940) 
District of Columbia v. Carlson (D.C. 2002) 
*Kumho Tire Co. v. Carmichael (U.S. 1999) 
*Summers v. Tice (Cal. 1948) 
Kingston v. Chicago & N.W. Ry. (Wis. 1927) 

 
 
 



 

Chapter 13: Proximate Cause 
*Scott v. Shepherd (K.B. 1773) 
*Petition of Kinsman Transit Co. (2d Cir. 1964) 
Atherton v. Devine (Okla. 1979) 

Chapter 14: Defenses Based on Plaintiff Conduct 
Rascher v. Friend (Va. 2010) 
Langley v. Boyter (S.C. App. 1984 & S.C. 1985) 
Nelson v. Concrete Supply Co. (S.C. 1991) 
Murphy v. Steeplechase Amusement (N.Y. 1929) 
*Tunkl v. Regents of Univ. of Cal. (Cal. 1963) 

Chapter 15: Strict Liability 
Lipka v. DiLungo (Conn. Super. Ct. 2000) 
Madsen v. East Jordan Irr. Co. (Utah 1942) 

Chapter 16: Products Liability 
Welge v. Planters Lifesavers (7th Cir. 1994) 
Cotter v. McDonald's (Mass. App. 2006) 
Martin v. Ryder Truck Rental (Del. 1976) 

Winter v. G.P. Putnam's Sons (9th Cir. 1991) 
Tran v. Toyota Motor Corp. (11th Cir. 2005) 
Unrein v. Timesavers (8th Cir. 2005) 
Graves v. Church & Dwight Co. (N.J. Super. 1993) 
Liebeck v. McDonald's (D. Ct. N.M. 1995) 

Chapter 17: Duties 
Yania v. Bigan (Pa. 1959) 
U.S. v. Lawter (5th Cir. 1955) 
Hurley v. Eddingfield (Ind. 1901) 
Kuahiwinui v. Zelo’s (Haw. 2019) 
Carter v. Kinney (Mo. 1995) 
Hill v. National Grid (R.I. 2011) 
Thompson v. Murat Shrine Club (Ind. App. 1994) 
Barber Lines v. M/V Donau Maru (1st Cir. 1985) 
 
*In Abraham, The Forms and Functions of Tort Law 

 
 
 



Torts (110-R04), Autumn 2023 
Professor Ross E. Davies (rdavies@gmu.edu) 

Sketch of the course and learning outcomes: In this course, you will not learn everything you need to know about torts. You will 
learn (or at least have a reasonable opportunity to learn) enough to get started and then continue to learn more through higher-level 
coursework, independent study, and practical application. That is the purpose of the course – to get you rolling toward expertise in:  

(1) the roots of tort law (by spending a lot of time on some cases and other authorities, and a little bit of time on many others);  
(2) current tort doctrine (by, again, spending a lot of time on a few cases and authorities, and a little bit of time on a lot of others);  
(3) spotting and dealing with issues involving torts (by spending a lot of time issue-spotting); and  
(4) generally thinking and acting like a lawyer – critically, constructively, creatively, civilly, ethically, and articulately.  

In the classroom, you will engage mostly in two activities: occasionally speaking during discussions of the assigned reading, and often giving 
other speakers your undivided attention while working, in your own mind, on the same challenges they are working on out loud. Those in-
class activities should inspire you to engage in some outside activities, including reading, outlining, thinking about, and discussing the as-
signed reading, creating and taking your own practice questions in anticipation of the final exam, and so on. We should, by the way, have 
some fun as well. 

Class sessions and calendars: We will meet on Tuesdays online and Thursdays in person. Our law school’s website says class runs from 
6:05 p.m.to 8:05 p.m., but on Tuesdays (not Thursdays) we will go to 8:15 p.m. Why? Because on rare occasions it is necessary to cancel 
a class session. Experience teaches that it is good to avoid make-up sessions, which must be held (due to people’s busy schedules) early in 
the morning, late at night, or on a weekend. By banking a few minutes at the end of some class sessions we can avoid such inconvenient 
make-up sessions. If we do not use the banked minutes, I will simply cancel our last class session. Good nutrition is an important part of a 
good education, so, you are free to dine during class (and during office hours), so long as you are quiet about it and clean up after yourself. 

Office hours: They will be online right after each Tuesday class session. Attendance at office hours is really, truly optional. I will simply 
stay after the class session formally ends and chat with anyone who hangs around until we run out of topics or I run out of time. I will not 
take attendance and will not reward people for attending. It is merely a time for you to have access to me, if you want it. You won’t hurt 
my feelings by not coming. Nor will I be offended if you wander in and out, or show up for a few minutes and leave, or come late, or don’t 
show up in August, September, and October, but do show up in November. It’s all good. Also, the agenda is loose. We can talk about 
torts, and we can talk about other topics – life, the universe, and everything else appropriate – if you like. There are several reasons for 
conducting office hours this way. Here are a few of the more important ones. First, it preserves a level playing field. No one gets special 
access to the instructor. Second, it improves the quality of answers to questions, because it is not at all uncommon for students to come up 
with first-rate answers to office hours questions. Yes, office hours are conversations, not just student-instructor Q&A ping-pong matches. 
Third, it enables people who are reluctant to speak up (at least at the start) to be a part of office hours. It’s perfectly fine to attend office 
hours and simply listen. Remember: The most useful function of office hours is the challenge of formulating good questions. You don’t 
even need to ask them if you decide not to. Second most useful is participating in developing good answers. Of course, if you need to talk 
with me about something that is not appropriate for office hours (a personal issue or an ethical concern, or the like), feel free to make an 
appointment. Finally and very importantly, if you have a concern that you are not comfortable raising with me, you should raise it with 
Annamaria Nields (anields@gmu.edu), the impressively knowledgeable, wise, kind, and resourceful Associate Dean for Administration and 
Student Affairs at our law school. I have worked with Dean Nields for many years and have the highest respect for and trust in her. 

Disability accommodations: Disability Services at George Mason University is committed to upholding the letter and spirit of the laws 
that ensure equal treatment of people with disabilities. Under the administration of University Life, Disability Services implements and 
coordinates reasonable accommodations and disability-related services that afford equal access to university programs and activities. Stu-
dents can begin the registration process with Disability Services at any time during their enrollment at George Mason University. If you are 
seeking accommodations, please visit http://ds.gmu.edu/ for detailed information about the Disability Services registration process. 

For each class session:  
• Read, take notes, and think about the assigned material before class, and be prepared to listen and speak. Stay an assignment or two ahead 
of schedule, just in case. 

• Look up words you do not know. Use a good dictionary or two (including a recent edition of Black’s Law Dictionary, edited by Bryan Gar-
ner). Important, interesting, or odd words are good candidates for exam questions. 

• You may use silent electronics in class. But bear in mind a few points: (1) there is some evidence that pointing your face toward a speaker 
(or at least turning in their direction a bit) improves your comprehension and recollection of what the speaker says, whether it’s an in-
person interaction or online; (2) the instructor believes the first point is true, believes that even if it isn’t true it is still polite, believes that 
politeness is part of good lawyering, and knows beyond a shadow of a doubt that behaving as though you are trying to model good lawyerly 
behavior factors in the calculation of participation adjustments in grading for this course; and (3) finally and ironically, there is some evi-
dence of an inverse relationship between a person’s belief that they can multitask and their ability to multitask. 



• Take notes in your own words. There is some evidence that taking notes that way (rather than merely transcribing what is said in class) 
improves your comprehension and recollection of what you hear and see (which might come in handy for the exam). Besides, if you are 
worried about catching every word during class, don’t. All class sessions and office hours will be recorded and posted online. 

• Note and follow in-class instruction. If you miss a class (or miss something said in a class you do attend) get notes from a classmate. Make 
arrangements in advance as a precaution against unanticipated absences (and missed somethings). There is a strong tradition in law of shar-
ing notes with colleagues in need. Be a part of it. 

Texts: 

Required: Kenneth S. Abraham, The Forms and Functions of Tort Law (6th ed. 2022) (free on West Academic via our school’s website, 
which you will learn about in orientation; you can buy a hard copy online – cheap compared to most law school textbooks). 

 Ross E. Davies, Torts Cases (2023 ed.) (free pdf from the instructor; on Blackboard after the first day of class). 

Suggested: Bryan A. Garner, Black’s Law Dictionary (11th ed. 2019 as a book, or 10th ed. 2014 as an app) (not cheap, but worth it). 

A few words about law school textbooks: They go out of date fast, because the law is a living, constantly changing creature, like the society 
of which it is a part. So, do not be surprised if we do some tinkering during our course — for example, by adding just a few cases to the 
readings, here and there — and be on the watch for changes in law throughout your career. 

Assignments and class schedule: 
Entries to the right of a date indicate the reading assignments for that date. Assignments are subject to change based on the pace of the 
course and the whim of the instructor. 

Date Topic(s) Abraham reading Torts Cases 

Aug. 22 Introduction, Battery, Assault ch. 1 (pp. 1-24); ch. 2 (pp. 25-32) ch. 1; ch. 2 

Aug. 24 False Imprisonment, IIED, Defenses ch. 2 (pp. 32-41) ch. 3 

Aug. 29 Vicarious Liability ch. 8 (pp. 212-214) ch. 4 

Aug. 31 review, practice quiz (ungraded) -- -- 

Sept. 5 Trespasses, Conversion ch. 2 (pp. 41-50) ch. 5 

Sept. 7 Nuisance ch. 2 (pp. 50-59) ch. 6 

Sept. 12 Damages ch. 10 (pp. 241-259) ch. 7 

Sept. 14 review, practice quiz (ungraded) -- -- 

Sept. 19 Negligence ch. 3 (pp. 61-85) ch. 8 

Sept. 21 ditto ditto ditto 

Sept. 26 Malpractice ch. 3 (pp. 85-99) ch. 9 

Sept. 28 ditto ditto ditto 

Oct. 3 Negligence Per Se ch. 3 (pp. 99-108) ch. 10 

Oct. 5 review, practice quiz (ungraded) -- -- 

Oct. 10 no class (Mon. sch.) -- -- -- 

Oct. 12 Causation and Proof ch. 4 (pp. 109-123) ch. 11 

Oct. 17 Cause-in-Fact ch. 5 (pp. 125-148) ch. 12 

Oct. 19 ditto ditto ditto 

Oct. 24 Proximate Cause ch. 6 (pp. 149-172) ch. 13 

Oct. 26 ditto ditto ditto 

Oct. 31 Defenses Based on Plaintiff Conduct ch. 7 (pp. 173-195) ch. 14 

Nov. 2 review, practice quiz (ungraded) -- -- 

Nov. 7 Strict Liability ch. 8 (pp. 197-212) ch. 15 

Nov. 9 Products Liability ch. 9, pp. 215-240 ch. 16 

Nov. 14 ditto ditto ditto 

Nov. 16 Duties ch. 11 (pp. 261-281) ch. 17 

Nov. 21 ditto ditto ditto 

Dec. 4, 6:00 p.m. final exam -- -- 

 



Class sessions: The basic structure of each class session will be as outlined below. The actual times for each element of a class are likely to 
vary a bit from day to day, and they are subject to the same “pace of the course” and “whim of the instructor” flexibilities as everything else 
in the course. The first day of class will definitely be a bit looser. 

6:05 p.m.: Opening remarks: Instructor makes announcements and deals with administrative matters. 

6:10 p.m.: Panel discussion: The instructor interviews a panel of students (usually three or four) about the day’s assigned readings and 
their implications. The instructor will assign people to panels. Students should feel free to trade panel assignments, so long as 
they give the instructor fair notice (at least 24 hours, unless it is an emergency switch). During the first week of class there 
will be no assigned panel. Panel work may be terrifying at first, but soon it will be great fun (or at least exciting). 

6:50 p.m.: Break 

7:00 p.m.: Instructor-to-student Q&A: The instructor asks questions of many students. These will be short cold-call interactions – part-
ly, of course, to inspire you to do the reading every day and think about it, but also (and more importantly, really) to give 
you practice expressing your knowledge (and sometimes even your opinions) briefly, coherently, and out loud. Once you get 
used to this, it will be fun. Our class is big, but even so you should expect to be called on every couple of weeks or so. Some 
of the questions asked during this part of class will be based on questions that will be on the final exam. After this, everyone 
can breathe a sigh of relief. Except the instructor. 

7:30 p.m.: Break 

7:35 p.m.: Student-to-instructor Q&A: Students with questions raise a hand and the instructor calls on them. Sometimes the answers 
will be direct, sometimes they will be indirect, and sometime they will be questions themselves. Surely all will be helpfully 
thought provoking. 

8:00 p.m.: Wrap-up: Instructor wraps up (or, on Mondays, extends the Q&A for 10 minutes and then wraps up). 

After class: Office hours on Tuesdays: Optional conversation. This part is explained in detail above. 

Grades: Your grade will be based on two things – a final exam and class participation. Final exam: The exam will be 100% of your grade, 
unless you earn an adjustment up or down for class participation. The exam will cover the assigned reading and the instructor’s remarks in 
class. It will be a three-hour, 50-question multiple-choice test. It will be as open as our school’s exam regulations permit, with one excep-
tion: No matter what the regulations say, you must not interact in any way (in person, in writing, by signing, electronically, telepathically, 
etc.) with any human being during the exam (except, of course, for the fine people in our law school’s Records Office and IT Department, 
since you may need their help with administrative and technical aspects of the exam). Class participation: When determining your grade in 
the course, the instructor may apply a single-increment adjustment to the exam grade, upward or downward (for example, from B to B+ 
or from A- to B+), based on class participation (which includes overall good citizenship) in the course. The easiest ways to improve your 
chances of an upward adjustment are: (1) when the instructor invites you to speak in class, demonstrate that you have done the assigned 
reading and thought about it and were paying attention to what was going on in the classroom just before the instructor invited you to 
speak (yes, you can pass on a question, but that won’t help you pass the course); (2) make your replies to the instructor and your com-
ments on contributions of classmates short, on-point, and constructive, and pay attention to others’ answers and comments (yes, politeness 
can affect your grades in law school as well as your career after it); and (3) attend class (yes, a school regulation says, “[i]f a student is absent 
for any reason for more than 20 percent of the sessions of a course, the student is not eligible for credit in that course” and a “student who is 
not present for at least 75 percent of a session of the course is absent from that session,” but those are merely definitions of the lower 
bounds of certain minimal performances, and minimal performances merit minimal grades). One more tip about participation: Asking the 
instructor a question that is answered in this syllabus is evidence that you are either not doing the reading or not paying attention. 

Academic regulations: They are here: www.law.gmu.edu/academics/regulations. If you have not read them yet, you should, because 
you are responsible for complying with them! 

Intellectual property: The instructor owns all course content, regardless of form. You may share copies of that content with classmates 
during the course, but other than that you must keep all of it in any format to yourself forever. Copyright 2023 Ross E. Davies. 
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HOW TO READ A 
LEGAL OPINION 

A GUIDE FOR NEW LAW STUDENTS 

Orin S. Kerr† 

This essay is designed to help new law students prepare for the 
first few weeks of class. It explains what judicial opinions are, 
how they are structured, and what law students should look 
for when reading them. 

I. WHAT’S IN A LEGAL OPINION? 
hen two people disagree and that disagreement leads to a 
lawsuit, the lawsuit will sometimes end with a ruling by a 

judge in favor of one side. The judge will explain the ruling in a 
written document referred to as an “opinion.” The opinion explains 
what the case is about, discusses the relevant legal principles, and 
then applies the law to the facts to reach a ruling in favor of one side 
and against the other. 

Modern judicial opinions reflect hundreds of years of history and 
practice. They usually follow a simple and predictable formula. This 
                                                                                                    

† Orin Kerr is a professor of law at the George Washington University Law School. This essay 
can be freely distributed for non-commercial uses under the Creative Commons Attribution-
NonCommercial-NoDerivs 3.0 Unported license. For the terms of the license, visit creative-
commons.org/licenses/by-nc-nd/3.0/legalcode. 
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section takes you through the basic formula. It starts with the intro-
ductory materials at the top of an opinion and then moves on to the 
body of the opinion. 

The Caption 
The first part of the case is the title of the case, known as the “cap-
tion.” Examples include Brown v. Board of Education and Miranda v. 
Arizona. The caption usually tells you the last names of the person 
who brought the lawsuit and the person who is being sued. These 
two sides are often referred to as the “parties” or as the “litigants” in 
the case. For example, if Ms. Smith sues Mr. Jones, the case caption 
may be Smith v. Jones (or, depending on the court, Jones v. Smith). 

In criminal law, cases are brought by government prosecutors on 
behalf of the government itself. This means that the government is 
the named party. For example, if the federal government charges 
John Doe with a crime, the case caption will be United States v. Doe. 
If a state brings the charges instead, the caption will be State v. Doe, 
People v. Doe, or Commonwealth v. Doe, depending on the practices of 
that state.1 

The Case Citation 
Below the case name you will find some letters and numbers. These 
letters and numbers are the legal citation for the case. A citation 
tells you the name of the court that decided the case, the law book 
in which the opinion was published, and the year in which the court 
decided the case. For example, “U.S. Supreme Court, 485 U.S. 759 
(1988)” refers to a U.S. Supreme Court case decided in 1988 that 
appears in Volume 485 of the United States Reports starting at page 
759. 

The Author of the Opinion 
The next information is the name of the judge who wrote the opin-
ion. Most opinions assigned in law school were issued by courts 

                                                                                                    
1 English criminal cases normally will be Rex v. Doe or Regina v. Doe. Rex and 

Regina aren’t the victims: the words are Latin for “King” and “Queen.” During 
the reign of a King, English courts use “Rex”; during the reign of a Queen, they 
switch to “Regina.” 
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with multiple judges. The name tells you which judge wrote that 
particular opinion. In older cases, the opinion often simply states a 
last name followed by the initial “J.” No, judges don’t all have the 
first initial “J.” The letter stands for “Judge” or “Justice,” depending 
on the court. On occasion, the opinion will use the Latin phrase 
“per curiam” instead of a judge’s name. Per curiam means “by the 
court.” It signals that the opinion reflects a common view among all 
the judges rather than the writings of a specific judge. 

The Facts of the Case 
Now let’s move on to the opinion itself. The first part of the body 
of the opinion presents the facts of the case. In other words, what 
happened? The facts might be that Andy pulled out a gun and shot 
Bob. Or maybe Fred agreed to give Sally $100 and then changed his 
mind. Surprisingly, there are no particular rules for what facts a 
judge must include in the fact section of an opinion. Sometimes the 
fact sections are long, and sometimes they are short. Sometimes 
they are clear and accurate, and other times they are vague or in-
complete. 

Most discussions of the facts also cover the “procedural history” 
of the case. The procedural history explains how the legal dispute 
worked its way through the legal system to the court that is issuing 
the opinion. It will include various motions, hearings, and trials that 
occurred after the case was initially filed. Your civil procedure class 
is all about that kind of stuff; you should pay very close attention to 
the procedural history of cases when you read assignments for your 
civil procedure class. The procedural history of cases usually will be 
less important when you read a case for your other classes. 

The Law of the Case 
After the opinion presents the facts, it will then discuss the law. 
Many opinions present the law in two stages. The first stage dis-
cusses the general principles of law that are relevant to cases such as 
the one the court is deciding. This section might explore the history 
of a particular field of law or may include a discussion of past cases 
(known as “precedents”) that are related to the case the court is de-
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ciding. This part of the opinion gives the reader background to help 
understand the context and significance of the court’s decision. The 
second stage of the legal section applies the general legal principles 
to the particular facts of the dispute. As you might guess, this part is 
in many ways the heart of the opinion: It gets to the bottom line of 
why the court is ruling for one side and against the other. 

Concurring and/or Dissenting Opinions 
Most of the opinions you read as a law student are “majority” opin-
ions. When a group of judges get together to decide a case, they 
vote on which side should win and also try to agree on a legal ra-
tionale to explain why that side has won. A majority opinion is an 
opinion joined by the majority of judges on that court. Although 
most decisions are unanimous, some cases are not. Some judges 
may disagree and will write a separate opinion offering a different 
approach. Those opinions are called “concurring opinions” or “dis-
senting opinions,” and they appear after the majority opinion. A 
“concurring opinion” (sometimes just called a “concurrence”) ex-
plains a vote in favor of the winning side but based on a different 
legal rationale. A “dissenting opinion” (sometimes just called a “dis-
sent”) explains a vote in favor of the losing side. 

II. COMMON LEGAL TERMS 
FOUND IN OPINIONS 

ow that you know what’s in a legal opinion, it’s time to learn 
some of the common words you’ll find inside them. But first a 

history lesson, for reasons that should be clear in a minute. 
In 1066, William the Conqueror came across the English Chan-

nel from what is now France and conquered the land that is today 
called England. The conquering Normans spoke French and the de-
feated Saxons spoke Old English. The Normans took over the court 
system, and their language became the language of the law. For sev-
eral centuries after the French-speaking Normans took over Eng-
land, lawyers and judges in English courts spoke in French. When 
English courts eventually returned to using English, they continued 
to use many French words. 

N 
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Why should you care about this ancient history? The American 
colonists considered themselves Englishmen, so they used the Eng-
lish legal system and adopted its language. This means that Ameri-
can legal opinions today are littered with weird French terms. Ex-
amples include plaintiff, defendant, tort, contract, crime, judge, 
attorney, counsel, court, verdict, party, appeal, evidence, and jury. 
These words are the everyday language of the American legal sys-
tem. And they’re all from the French, brought to you by William 
the Conqueror in 1066. 

This means that when you read a legal opinion, you’ll come 
across a lot of foreign-sounding words to describe the court system. 
You need to learn all of these words eventually; you should read 
cases with a legal dictionary nearby and should look up every word 
you don’t know. But this section will give you a head start by intro-
ducing you to some of the most common words, many of which 
(but not all) are French in origin. 

Types of Disputes and the Names of Participants 
There are two basic kinds of legal disputes: civil and criminal. In a 
civil case, one person files a lawsuit against another asking the court 
to order the other side to pay him money or to do or stop doing 
something. An award of money is called “damages” and an order to 
do something or to refrain from doing something is called an “in-
junction.” The person bringing the lawsuit is known as the “plaintiff” 
and the person sued is called the “defendant.” 

In criminal cases, there is no plaintiff and no lawsuit. The role of 
a plaintiff is occupied by a government prosecutor. Instead of filing 
a lawsuit (or equivalently, “suing” someone), the prosecutor files 
criminal “charges.” Instead of asking for damages or an injunction, 
the prosecutor asks the court to punish the individual through either 
jail time or a fine. The government prosecutor is often referred to 
as “the state,” “the prosecution,” or simply “the government.” The 
person charged is called the defendant, just like the person sued in a 
civil case. 

In legal disputes, each party ordinarily is represented by a law-
yer. Legal opinions use several different words for lawyers, includ-
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ing “attorney” and “counsel.” There are some historical differences 
among these terms, but for the last century or so they have all 
meant the same thing. When a lawyer addresses a judge in court, 
she will always address the judge as “your honor,” just like lawyers 
do in the movies. In legal opinions, however, judges will usually 
refer to themselves as “the Court.” 

Terms in Appellate Litigation 
Most opinions that you read in law school are appellate opinions, 
which means that they decide the outcome of appeals. An “appeal” is 
a legal proceeding that considers whether another court’s legal deci-
sion was right or wrong. After a court has ruled for one side, the 
losing side may seek review of that decision by filing an appeal be-
fore a higher court. The original court is usually known as the trial 
court, because that’s where the trial occurs if there is one. The 
higher court is known as the appellate or appeals court, as it is the 
court that hears the appeal. 

A single judge presides over trial court proceedings, but appel-
late cases are decided by panels of several judges. For example, in 
the federal court system, run by the United States government, a 
single trial judge known as a District Court judge oversees the trial 
stage. Cases can be appealed to the next higher court, the Court of 
Appeals, where cases are decided by panels of three judges known 
as Circuit Court judges. A side that loses before the Circuit Court 
can seek review of that decision at the United States Supreme 
Court. Supreme Court cases are decided by all nine judges. Su-
preme Court judges are called Justices instead of judges; there is 
one “Chief Justice” and the other eight are just plain “Justices” 
(technically they are “Associate Justices,” but everyone just calls 
them “Justices”). 

During the proceedings before the higher court, the party that 
lost at the original court and is therefore filing the appeal is usually 
known as the “appellant.” The party that won in the lower court and 
must defend the lower court’s decision is known as the “appellee” 
(accent on the last syllable). Some older opinions may refer to the 
appellant as the “plaintiff in error” and the appellee as the “defendant 
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in error.” Finally, some courts label an appeal as a “petition,” and 
require the losing party to petition the higher court for relief. In 
these cases, the party that lost before the lower court and is filing 
the petition for review is called the “petitioner.” The party that won 
before the lower court and is responding to the petition in the 
higher court is called the “respondent.” 

Confused yet? You probably are, but don’t worry. You’ll read so 
many cases in the next few weeks that you’ll get used to all of this 
very soon. 

III. WHAT YOU NEED TO LEARN FROM 
READING A CASE 

kay, so you’ve just read a case for class. You think you under-
stand it, but you’re not sure if you learned what your profes-

sor wanted you to learn. Here is what professors want students to 
know after reading a case assigned for class: 

Know the Facts 
Law professors love the facts. When they call on students in class, 
they typically begin by asking students to state the facts of a particu-
lar case. Facts are important because law is often highly fact-
sensitive, which is a fancy way of saying that the proper legal out-
come depends on the exact details of what happened. If you don’t 
know the facts, you can’t really understand the case and can’t un-
derstand the law. 

Most law students don’t appreciate the importance of the facts 
when they read a case. Students think, “I’m in law school, not fact 
school; I want to know what the law is, not just what happened in 
this one case.” But trust me: the facts are really important.2 

                                                                                                    
2 If you don’t believe me, you should take a look at a few law school exams. It 

turns out that the most common form of law school exam question presents a 
long description of a very particular set of facts. It then asks the student to “spot” 
and analyze the legal issues presented by those facts. These exam questions are 
known as “issue-spotters,” as they test the student’s ability to understand the facts 
and spot the legal issues they raise. As you might imagine, doing well on an issue-
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Know the Specific Legal Arguments Made by the Parties 
Lawsuits are disputes, and judges only issue opinions when two par-
ties to a dispute disagree on a particular legal question. This means 
that legal opinions focus on resolving the parties’ very specific dis-
agreement. The lawyers, not the judges, take the lead role in fram-
ing the issues raised by a case. 

In an appeal, for example, the lawyer for the appellant will ar-
ticulate specific ways in which the lower court was wrong. The ap-
pellate court will then look at those arguments and either agree or 
disagree. (Now you can understand why people pay big bucks for 
top lawyers; the best lawyers are highly skilled at identifying and 
articulating their arguments to the court.) Because the lawyers take 
the lead role in framing the issues, you need to understand exactly 
what arguments the two sides were making. 

Know the Disposition 
The “disposition” of a case is the action the court took. It is often 
announced at the very end of the opinion. For example, an appeals 
court might “affirm” a lower court decision, upholding it, or it 
might “reverse” the decision, ruling for the other side. Alterna-
tively, an appeals court might “vacate” the lower court decision, 
wiping the lower-court decision off the books, and then “remand” 
the case, sending it back to the lower court for further proceedings. 
For now, you should keep in mind that when a higher court “af-
firms” it means that the lower court had it right (in result, if not in 
reasoning). Words like “reverse,” “remand,” and “vacate” means 
that the higher court though the lower court had it wrong. 

Understand the Reasoning of the Majority Opinion 
To understand the reasoning of an opinion, you should first identify 
the source of the law the judge applied. Some opinions interpret the 
Constitution, the founding charter of the government. Other cases 

                                                                                                    
spotter requires developing a careful and nuanced understanding of the impor-
tance of the facts. The best way to prepare for that is to read the fact sections of 
your cases very carefully.  
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interpret “statutes,” which is a fancy name for written laws passed 
by legislative bodies such as Congress. Still other cases interpret 
“the common law,” which is a term that usually refers to the body of 
prior case decisions that derive ultimately from pre-1776 English 
law that the Colonists brought over from England.3 

In your first year, the opinions that you read in your Torts, Con-
tracts, and Property classes will mostly interpret the common law. 
Opinions in Criminal Law mostly interpret either the common law 
or statutes. Finally, opinions in your Civil Procedure casebook will 
mostly interpret statutory law or the Constitution. The source of 
law is very important because American law follows a clear hierar-
chy. Constitutional rules trump statutory (statute-based) rules, and 
statutory rules trump common law rules. 

After you have identified the source of law, you should next 
identify the method of reasoning that the court used to justify its 
decision. When a case is governed by a statute, for example, the 
court usually will simply follow what the statute says. The court’s 
role is narrow in such settings because the legislature has settled the 
law. Similarly, when past courts have already answered similar 
questions before, a court may conclude that it is required to reach a 
particular result because it is bound by the past precedents. This is 
an application of the judicial practice of “stare decisis,” an abbrevia-
tion of a Latin phrase meaning “That which has been already decided 
should remain settled.” 

In other settings, courts may justify their decisions on public pol-
icy grounds. That is, they may pick the rule that they think is the 
best rule, and they may explain in the opinion why they think that 
rule is best. This is particularly likely in common law cases where 
judges are not bound by a statute or constitutional rule. Other 
courts will rely on morality, fairness, or notions of justice to justify 

                                                                                                    
3 The phrase “common law” started being used about a thousand years ago to refer 

to laws that were common to all English citizens. Thus, the word “common” in 
the phrase “common law” means common in the sense of “shared by all,” not 
common in the sense of “not very special.” The “common law” was announced in 
judicial opinions. As a result, you will sometimes hear the phrase “common law” 
used to refer to areas of judge-made law as opposed to legislatively-made law. 
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their decisions. Many courts will mix and match, relying on several 
or even all of these justifications. 

Understand the Significance of the Majority Opinion 
Some opinions resolve the parties’ legal dispute by announcing and 
applying a clear rule of law that is new to that particular case. That 
rule is known as the “holding” of the case. Holdings are often con-
trasted with “dicta” found in an opinion. Dicta refers to legal state-
ments in the opinion not needed to resolve the dispute of the par-
ties; the word is a pluralized abbreviation of the Latin phrase “obiter 
dictum,” which means “a remark by the way.” 

When a court announces a clear holding, you should take a min-
ute to think about how the court’s rule would apply in other situa-
tions. During class, professors like to pose “hypotheticals,” new sets 
of facts that are different from those found in the cases you have 
read. They do this for two reasons. First, it’s hard to understand the 
significance of a legal rule unless you think about how it might apply 
to lots of different situations. A rule might look good in one setting, 
but another set of facts might reveal a major problem or ambiguity. 
Second, judges often reason by “analogy,” which means a new case 
may be governed by an older case when the facts of the new case are 
similar to those of the older one. This raises the question, which are 
the legally relevant facts for this particular rule? The best way to 
evaluate this is to consider new sets of facts. You’ll spend a lot of 
time doing this in class, and you can get a head start on your class 
discussions by asking the hypotheticals on your own before class 
begins. 

Finally, you should accept that some opinions are vague. Some-
times a court won’t explain its reasoning very well, and that forces 
us to try to figure out what the opinion means. You’ll look for the 
holding of the case but become frustrated because you can’t find 
one. It’s not your fault; some opinions are written in a narrow way 
so that there is no clear holding, and others are just poorly reasoned 
or written. Rather than trying to fill in the ambiguity with false cer-
tainty, try embracing the ambiguity instead. One of the skills of top-
flight lawyers is that they know what they don’t know: they know 
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when the law is unclear. Indeed, this skill of identifying when a 
problem is easy and when it is hard (in the sense of being unsettled 
or unresolved by the courts) is one of the keys to doing very well in 
law school. The best law students are the ones who recognize and 
identify these unsettled issues without pretending that they are easy. 

Understand Any Concurring and/or Dissenting Opinions 
You probably won’t believe me at first, but concurrences and dis-
sents are very important. You need to read them carefully. To un-
derstand why, you need to appreciate that law is man-made, and 
Anglo-American law has often been judge-made. Learning to “think 
like a lawyer” often means learning to think like a judge, which 
means learning how to evaluate which rules and explanations are 
strong and which are weak. Courts occasionally say things that are 
silly, wrongheaded, or confused, and you need to think independ-
ently about what judges say. 

Concurring and dissenting opinions often do this work for you. 
Casebook authors edit out any unimportant concurrences and dis-
sents to keep the opinions short. When concurrences and dissents 
appear in a casebook, it signals that they offer some valuable insights 
and raise important arguments. Disagreement between the majority 
opinion and concurring or dissenting opinions often frames the key 
issue raised by the case; to understand the case, you need to under-
stand the arguments offered in concurring and dissenting opinions. 

IV. WHY DO LAW PROFESSORS 
USE THE CASE METHOD? 

’ll conclude by stepping back and explaining why law professors 
bother with the case method. Every law student quickly realizes 

that law school classes are very different from college classes. Your 
college professors probably stood at the podium and droned on 
while you sat back in your chair, safe in your cocoon. You’re now 
starting law school, and it’s very different. You’re reading about 
actual cases, real-life disputes, and you’re trying to learn about the 
law by picking up bits and pieces of it from what the opinions tell 
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you. Even weirder, your professors are asking you questions about 
those opinions, getting everyone to join in a discussion about them. 
Why the difference?, you may be wondering. Why do law schools 
use the case method at all? 

I think there are two major reasons, one historical and the other 
practical. 

The Historical Reason 
The legal system that we have inherited from England is largely 
judge-focused. The judges have made the law what it is through 
their written opinions. To understand that law, we need to study 
the actual decisions that the judges have written. Further, we need 
to learn to look at law the way that judges look at law. In our sys-
tem of government, judges can only announce the law when decid-
ing real disputes: they can’t just have a press conference and an-
nounce a set of legal rules. (This is sometimes referred to as the 
“case or controversy” requirement; a court has no power to decide 
an issue unless it is presented by an actual case or controversy be-
fore the court.) To look at the law the way that judges do, we need 
to study actual cases and controversies, just like the judges. In short, 
we study real cases and disputes because real cases and disputes his-
torically have been the primary source of law. 

The Practical Reason 
A second reason professors use the case method is that it teaches an 
essential skill for practicing lawyers. Lawyers represent clients, and 
clients will want to know how laws apply to them. To advise a cli-
ent, a lawyer needs to understand exactly how an abstract rule of 
law will apply to the very specific situations a client might encoun-
ter. This is more difficult than you might think, in part because a 
legal rule that sounds definite and clear in the abstract may prove 
murky in application. (For example, imagine you go to a public park 
and see a sign that says “No vehicles in the park.” That plainly for-
bids an automobile, but what about bicycles, wheelchairs, toy 
automobiles? What about airplanes? Ambulances? Are these “vehi-
cles” for the purpose of the rule or not?) As a result, good lawyers 
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need a vivid imagination; they need to imagine how rules might ap-
ply, where they might be unclear, and where they might lead to 
unexpected outcomes. The case method and the frequent use of 
hypotheticals will help train your brain to think this way. Learning 
the law in light of concrete situations will help you deal with par-
ticular facts you’ll encounter as a practicing lawyer. 

Good luck! 
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The Know-It-Alls 
All good lawyers are know-it-alls, but not all lawyers who are know-it-alls are good law-

yers. What is the difference? First, consider an excerpt from Tony Mauro, Calling a Bad Day 
in Court Malpractice?, Legal Times, July 20, 1998: 

In a California courtroom . . . a novel issue is 
under heated debate: Can a lawyer’s oral argu-
ment before the Supreme Court ever be deemed 
to be so bad that it caused his client to lose the 
case? . . . 

If ever there was an oral argument to raise the 
Supreme Court malpractice issue, it is the one 
now before the California court: Thomas Cam-
pagne’s now legendary argument on Dec. 2, 
1996, before the justices in Glickman v. Wileman 
Brothers & Elliott Inc., 117 S. Ct. 2130. 

Campagne represented California fruit ranch-
ers in a First Amendment challenge to federal ag-
ricultural marketing orders that essentially forced 
them to fund generic fruit advertising with which 
they disagreed. It was cast as an important com-
mercial speech case, raising First Amendment is-
sues about government-compelled speech. 

The oral argument was preceded by a shoving 
match over who would argue the case – Cam-
pagne, who had represented the growers in early 
stages of the litigation, or renowned First 
Amendment litigator Michael McConnell, special 
counsel to Chicago’s Mayer, Brown & Platt who 
represented some of the growers. Thirteen of the 
16 growers in the case asked Campagne to step 
aside for the arguments, but he refused. The dis-

pute was decided by an unusual coin toss con-
ducted by Supreme Court Clerk William Suter. 

Campagne won the coin toss, and without 
moot court preparation or consultation with high 
court litigators, dove into oral argument for a 
raucous and riotous half-hour. He largely ignored 
the First Amendment, instead using his time as an 
opportunity to educate the justices about the rela-
tive virtues of different varieties of California 
plums. At one point, Campagne even veered into 
the bizarre and personal, advising Justice Antonin 
Scalia not to buy green plums lest his family get 
sick. 

The justices were clearly upset by the argu-
ments and tried repeatedly to push Campagne 
back on track. An extraordinary letter to the 
Court from McConnell after the arguments, disa-
vowing concessions made by Campagne, failed to 
repair the damage. The Court ended up ruling 5-
4 in favor of the marketing program, finding that 
it posed no significant First Amendment problem. 

Daniel Gerawan of Reedley, Calif., one of the 
growers who had tried repeatedly beforehand to 
get Campagne to step aside and let McConnell 
argue, sued Campagne for legal malpractice. 
Without doubt, Gerawan says, the oral argument 
led directly to the loss.  

Second, consider an excerpt from Tony Mauro, Ennis Remembered As One of the ACLU’s Best, 
The Recorder, Aug. 7, 2000: 

But it is as a Supreme Court advocate that 
[Bruce] Ennis may be best remembered. He won 
11 of the 16 cases he argued. His preparation for 
argument was legendary. No matter how late in 
the game he took on a case, Ennis wanted to 
know everything about its background and about 
his client. . . . 

In the commercial speech case, Rubin v. Coors 
Brewing Corp. in 1995, Ennis’ meticulous prepara-
tion earned him a permanent place in Supreme 
Court lore. Ennis, arguing on behalf of Coors, 

challenged a federal restriction on beer labels. 
But what Justice Antonin Scalia wanted to 

know during oral argument seemed like a trivia 
question: What was the difference between beer 
and ale? Without missing a beat, Ennis told him 
that ale resulted from a “top fermentation pro-
cess,” while beer came from the bottom. 

Stunned Coors officials in the audience later 
said they could not have answered the question 
themselves. But Ennis, it so happened, had come 
across a technical explanation of the brewing 



process in the transcript of a 1934 congressional 
hearing that he read in preparation for arguments. 

The beer-ale colloquy has been memorialized 
in a guidebook for counsel arguing before the Su-
preme Court that is issued by the Court’s clerk, 
under the heading “Know your client’s business.” 
Without mentioning the names of Ennis or Scalia, 
the entry noted that “the justice who posed the 
question thanked the counsel in a warm and gra-
cious manner.” Coors won the case 9-0. 

But Ennis was not just prepared for trivia 
questions. He was also ready strategically, in 
many instances devising three different answers 
to questions he expected to be asked. The an-

swer he picked depended on which justice asked 
the question. 

If the query came from a hostile justice, Ennis 
had a quick reply ready that would enable him to 
change the subject fast. If it came from a justice 
he thought he could persuade, he had an answer 
ready with his best argument. A third answer 
was reserved for justices he already thought 
were on his side. 

“If he knew he had three justices in his pocket 
going in, he focused his argument on winning 
two more,” said Ogden. “He had a sense of the 
whole package.” 

Third, consider the list of outside counsel (from the Jenner & Block firm) on the cover page 
of Respondent’s merits brief in the Coors case: Bruce J. Ennis, Jr. (Counsel of Record), Donald 
B. Verrilli, Jr. , Paul M. Smith, and Nory Miller.  

And, finally, consider this anecdote from Warner W. Gardner’s memoir, Pebbles From The 
Paths Behind: The Public Path 1909-1947 at 124-25 (1989): 

May 11, 1942, was a red-letter Supreme 
Court day for me, in which I “won” a case after a 
half hour’s preparation. I had gone to the Court 
to move the admission of a capable black attorney 
named Crockett who was on my staff, and had 
been pleased to note that the Chief Justice of 
Texas was a subordinate part of Crockett’s group 
being admitted. I left at the luncheon recess and 
was caught by the Marshall just as I was going 
down the marble steps and escorted back to the 
Court room, where the Justices had remained. 
The[y] had just discovered that the next case, a 
prosecution of one McCann, was one where he 
planned to appear pro se. Chief Justice Stone, evi-

dently assuming that one who had left the Solici-
tor General’s Office had left the Government (a 
sentiment I rather shared), appointed me counsel 
either to present his case after the luncheon recess 
or to advise the Court what should be done. I 
spent the half hour with McCann and then pre-
sented the Court with three points, each of which 
I “won.” (a) The issues were serious, and deserved 
argument. (b) They were also too complex to 
prepare in half an hour. (c) As I remained a Gov-
ernment attorney, someone else should be ap-
pointed to represent McCann. His conviction was 
affirmed at the next Term, but the vote was 5-4. 
Adams v. U.S. ex. rel. McCann, 317 U.S. 269 (1942). 
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majority can ascertain any distinction be-
tween frowning upon decisions grounded
in the plain meaning of words, but are the
‘‘exclusive province of lawyers,’’ and sup-
porting decisions that change an already
established plain meaning, and thus are
the ‘‘exclusive province’’ of the makeup of
the bench.

Accordingly, I would abide by the Gard-
ner decision and would affirm the decision
of the Court of Appeals.

MARILYN J. KELLY, J., concurred
with MICHAEL F. CAVANAGH, J.

,
  

465 Mich. 770

S 770Dennis BRIGHT, Plaintiff–
Appellant,

v.

Lt. Littlefield, Sgt. Meyers, Officer John
Doe # 1, Officer John Doe # 2, John
Doe # 3 also known as ‘‘Eric,’’ and
Chester F. Waterhouse, Defendants,

Dorothy AILSHIE, Tim Moore and A–
Able Bail Bonds, a Missouri company,

Defendants–Appellees.

Docket No. 119111.

Supreme Court of Michigan.

April 9, 2002.

Arrestee, who was apprehended by
bounty hunter in Michigan and transport-
ed to Missouri, brought action against bail
bond business, bounty hunter, and others
alleging assault and battery, false impris-
onment, intentional infliction of emotional
distress, and negligence. The Wayne Cir-
cuit Court, Edward M. Thomas, J., entered

summary disposition for defendants. Ar-
restee appealed. The Court of Appeals af-
firmed. Arrestee appealed. The Supreme
Court held that: (1) statute giving private
persons limited authority to conduct ar-
rests does not grant arrest authority
where the arrestee has not committed a
felony, even if the private person has prob-
able cause to believe the arrestee commit-
ted a felony; abrogating, People v. Bash-
ans, 80 Mich.App. 702, 265 N.W.2d 170
and (2) arrestee had not committed felony,
and thus bounty hunter did not have au-
thority to arrest him.

Reversed

1. Statutes O181(1)
In construing statutes, the primary

goal of judicial interpretation is to ascer-
tain and give effect to the intent of the
legislature.

2. Statutes O188
To determine and give effect to the

intent of the legislature, a court must ex-
amine the language of the statute itself.

3. Statutes O190
If the language of a statute is unam-

biguous, a court applies the statute as
written.

4. Arrest O64
Statute giving private persons limited

authority to conduct arrests does not grant
arrest authority where the arrestee has
not committed a felony, even if the private
person has probable cause to believe the
arrestee committed a felony; abrogating,
People v. Bashans, 80 Mich.App. 702, 265
N.W.2d 170.  M.C.L.A. § 764.16(b).

5. Arrest O64
For purposes of the statute that al-

lows a private person to arrest a person
who committed a felony, a felony is ‘‘com-
mitted’’ when a person engages in the
conduct that constitutes a felony, and an
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arrest by a private person of another per-
son who has actually committed a felony
would be valid regardless of whether the
arrested person is ever tried for or con-
victed of the felony.  M.C.L.A. § 764.16(b).

 See publication Words and Phrases
for other judicial constructions and
definitions.

6. Arrest O64

Regardless of the statute defining
when a private person may conduct an
arrest, a police officer or other state actor
acting as such is constitutionally precluded
by the Fourth Amendment from making
an arrest without probable cause.
U.S.C.A. Const.Amend. 4; M.C.L.A.
§ 764.16(b).

7. Arrest O65

While a warrant may give a law en-
forcement officer authority to execute it, it
should not be construed as extending such
authority to a private person, given that
the statutory authority for a private per-
son to arrest in certain limited situations
given only when the person to be arrested
has actually committed a felony.  M.C.L.A.
§ 764.16(b).

8. Arrest O64

Arrestee had not committed felony,
and thus bounty hunter did not have au-
thority to arrest him, even though bounty
hunter had facially valid Missouri arrest
warrant naming arrestee, given that prob-
able cause to believe that arrestee commit-
ted felony was not sufficient to support
arrest.  U.S.C.A. Const.Amend. 4;
M.C.L.A. § 764.16(b).

Lopatin, Miller, Freedman, Bluestone,
Herskovic & Domol (by Richard E. Shaw),
Southfield, for the plaintiff-appellant.

S 771Athina T. Siringas, Detroit, for the
defendants-appellees.

PER CURIAM.

Plaintiff’s first amended complaint al-
leged defendants were liable to him under
theories of assault and battery, false im-
prisonment, intentional infliction of emo-
tional distress, and negligence as a result
of his being illegally arrested by a bounty
hunter and taken to Missouri.  In Missouri
it was confirmed that the actual person
who should have been sought was plain-
tiff’s brother, who had been arrested on a
drug charge there.  The trial court grant-
ed summary disposition for defendants
pursuant to MCR 2.116(C)(10).  The Court
of Appeals affirmed the dismissal, holding
the existence of the facially valid Missouri
arrest warrant provided authority to ar-
rest plaintiff.  We reverse the grant of
summary disposition and remand for fur-
ther proceedings.

I

The pertinent facts are not in dispute.
We borrow the Court of Appeals state-
ment of facts:

Plaintiff’s brother Vincent Bright was
arrested by Missouri police on a drug
charge.  Vincent identified himself as
plaintiff Dennis Bright, using plaintiff’s
address, date of birth and social security
number.  Vincent entered into a bond
agreement with defendant, A–Able Bail
Bonds, which was issued in plaintiff’s
name and which Vincent signed using
plaintiff’s name.  When Vincent subse-
quently absconded on the bond, an ar-
rest warrant was issued in plaintiff’s
name, again using plaintiff’s address,
date of birth and social security number.
Defendant Tim Moore apprehended
plaintiff in Detroit and returned him to
the Missouri court, where he was later
released and the arrest warrant was
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amended to name Vincent.  Plaintiff
brought this action, alleging assault and
battery, false imprisonment, intentional
infliction of emotional distress and negli-
gence.  The trial S 772court granted sum-
mary disposition to defendants, finding
that the facially valid Missouri warrant
provided the authority to arrest plain-
tiff.1

The Court of Appeals affirmed.  Plain-
tiff has applied for leave to appeal.

II

The Court of Appeals held that, given
probable cause, a private citizen may make
an arrest for a felony committed in the
person’s presence or otherwise.  MCL
764.16;  People v. Bashans, 80 Mich.App.
702, 713, 265 N.W.2d 170 (1978).  It fur-
ther noted that a warrant provides proba-
ble cause for an arrest, and an arrest on a
facially valid warrant is not a basis for a
claim of false imprisonment.  Gooch v. Wa-
chowiak, 352 Mich. 347, 351–354, 89
N.W.2d 496 (1958).  It reasoned that the
facially valid warrant provided the authori-
ty needed to execute it.  People v. Rowe,
95 Mich.App. 204, 208–209, 289 N.W.2d 915
(1980).  The Court concluded that because
the Missouri warrant was facially valid and
the erroneous identification was not caused
by defendants, the trial court did not err in
granting summary disposition.

III

[1–3] This case concerns the interpre-
tation of M.C.L. § 764.16.  In construing
statutes, ‘‘[t]he primary goal of judicial
interpretation is to ascertain and give ef-
fect to the intent of the Legislature.’’
McJunkin v. Cellasto Plastic Corp., 461
Mich. 590, 598, 608 N.W.2d 57 (2000).
S 773To do that we examine the ‘‘language of

the statute itself.’’  In re MCI Telecom-
munications, 460 Mich. 396, 411, 596
N.W.2d 164 (1999).  If the language is
unambiguous, the Court applies the statute
as written.

IV

We deal with a plainly written statute in
this matter.  MCL 764.16 provides:

A private person may make an arrest
in the following situations:

(a) For a felony committed in the pri-
vate person’s presence.

(b) If the person to be arrested has
committed a felony although not in the
private person’s presence.

(c) If the private person is summoned
by a peace officer to assist the officer in
making an arrest.

(d) If the private person is a mer-
chant, an agent of a merchant, an em-
ployee of a merchant, or an independent
contractor providing security for a mer-
chant of a store and has reasonable
cause to believe that the person to be
arrested has violated section 356c or
356d of the Michigan penal code, Act
No. 328 of the Public Acts of 1931, being
sections 750.356c and 750.356d of the
Michigan Compiled Laws, in that store,
regardless of whether the violation was
committed in the presence of the private
person.

[4–6] The plain language of subsection
(b) provides authority for a private person
to arrest another, if the other has com-
mitted a felony.  The statute does not
grant arrest authority where the other
has not committed a felSony774 even if the
private person has probable cause to be-

1. Unpublished opinion per curiam, issued
April 10, 2001, 2001 WL 690467 (Docket No.

219182), p. 1.
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lieve the other has committed a felony.2

Notwithstanding the clarity of the Michi-
gan statute, the Court of Appeals in
Bashans incorrectly read a probable
cause qualification into M.C.L. § 764.16.
This may not be done.  Although such
authority may have existed at common
law, that authority was abrogated by our
Legislature in 1927.  1927 PA 175.  Thus,

an arrest is only justified by subsection
S 775(b) if the person to be arrested has
actually committed a felony.3  S 776To pro-
ceed to arrest, no matter how manifest
the likelihood the seized person is the fel-
on, is outside the scope of subsection (b)
if the seized person did not commit the
felony.4  In such circumstances, subsec-
tion (b) does not shield the party making
the ‘‘arrest’’ from liability.5

2. While numerous states have similar stat-
utes, several are more expansive and essen-
tially grant authority to private parties to ar-
rest on the basis of reasonable cause.  For
example, Cal Penal Code 837 provides:

A private person may arrest another:
1. For a public offense committed or

attempted in his presence.
2. When the person arrested has com-

mitted a felony, although not in his pres-
ence.

3. When a felony has in fact been com-
mitted, and he has reasonable cause for
believing the person arrested to have com-
mitted it.

3. It is noteworthy that the key phrase in sub-
section b is ‘‘committed a felony’’ (emphasis
added).  Of course, a felony is ‘‘committed’’
when a person engages in the conduct that
constitutes a felony.  Thus, an arrest by a
private person of another person who has
actually committed a felony would be valid
regardless of whether the arrested person is
ever tried for or convicted of the felony.  In
the present case, it is undisputed that plaintiff
is innocent of the alleged Missouri felony un-
derlying his purported arrest.  Accordingly,
we need not consider the proper allocation of
the burden of proof with regard to whether a
person committed a felony in a case where
that is a disputed issue.  Likewise, we assume
without deciding for purposes of our analysis
that M.C.L. § 764.16(b) provides authority for
a private person to arrest for the commission
of a felony under the laws of another state.

4. While the plain language of subsection (b) is
dispositive, it is noteworthy that subsection
(d) of M.C.L. § 764.16 authorizes a merchant
(and certain affiliated parties) to make an
arrest merely on the basis of ‘‘reasonable
cause’’ to believe that a person has committed
retail fraud in violation of M.C.L. § 750.356c
or M.C.L. § 750.356d in the merchant’s store.
The absence of any such ‘‘reasonable cause’’

language in subsection (b) underscores that it
means what it states in providing authority to
arrest only if the person to be arrested has
committed a felony.

5. We note that this opinion is consistent with
the result and basic analysis of our recent
decision in People v. Hamilton, 465 Mich.
526, 638 N.W.2d 92 (2002).  In Hamilton, a
city police officer stopped a vehicle outside
his jurisdiction and eventually arrested the
driver, the defendant in Hamilton, for the
misdemeanor of operating under the influ-
ence of liquor (OUIL).  It was later discover-
ed that the defendant had two prior OUIL
convictions, which led to him being charged
with the felony of OUIL, third offense (OUIL–
3d).  However, importantly, the police officer
was unaware of the prior OUIL convictions at
the time of the arrest.  This Court concluded
that the police officer lacked authority under
Michigan statutes, including the statute at is-
sue in this case, M.C.L. § 764.16, to make the
arrest for the misdemeanor of simple OUIL.
Id. at 530–532, 638 N.W.2d 92.  However, we
also concluded that the arrest did not involve
a constitutional violation under the Fourth
Amendment because the police officer had
probable cause to suspect the defendant com-
mitted OUIL. Id. at 533, 638 N.W.2d 92.  The
essential holding of Hamilton was that there
is no exclusionary rule requiring suppression
of evidence flowing from an arrest by a police
officer that is only ‘‘statutorily illegal,’’ but
does not violate the Fourth Amendment.  Id.
at 532–535, 638 N.W.2d 92.  Obviously, the
present civil case does not implicate any con-
cerns about suppression of evidence in a
criminal prosecution on the basis of police
misconduct.  Accordingly, there is no conflict
between the dispositive holding of Hamilton
and the present opinion.

However, Hamilton did include the follow-
ing language that may warrant further expla-
nation:
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[7] Further, the Court of Appeals
opinion in Rowe, which was cited by the
Court of Appeals as support in this case,
does not support the lower courts’ conclu-
sions.  In that case, two city police officers
arrested a defendant on a warrant outside
their city, but inside the county where the
city was located.  It was claimed that they
had no jurisdiction to effect the arrest
outside the city.  The Court disagreed,
holding that they had the statutory author-
ity to execute the warrant anywhere in the
state.  The Court further held that, ‘‘Pur-
suant to the statutes cited, when a warrant
is directed to a law enforcement officer,
the warrant itself provides the authority
needed to execute it.’’  Id. at 208–209, 289
N.W.2d 915.  The present case is distin-
guishable because it does not involve an
arrest by a law enforcement officer.  Thus,
while a warrant may give a law enforce-

ment officer authority to execute it, it
should not be construed as extending such
authority to a private person.  The author-
ity for a private person to arrest in certain
limited situations comes from M.C.L.
§ 764.16.  Under its subsection (b), au-
thority is given only when the person to be
arrested has actually committed a felony.

[8] Therefore, because it is undisputed
that plaintiff had not committed a felony,
defendants did not have S 777authority to
arrest him.  The facially valid Missouri
warrant did not, under these facts, provide
the authority to arrest plaintiff.6  The trial
court erred in granting summary disposi-
tion.  Accordingly, we reverse the judg-
ments of the circuit court and Court of
Appeals, and remand this case to the cir-
cuit court for further proceedings consis-
tent with this opinion.  MCR 7.302(F)(1).

Under M.C.L. § 764.16, a private person
has the authority to make a felony arrest,
but lacks the authority to make a misde-
meanor arrest except in nonapplicable cir-
cumstances.  ‘‘ ‘No one without a warrant
has any right to make an arrest in the
absence of actual belief, based on actual
facts creating probable cause of guilt.’ ’’
People v. Panknin, 4 Mich.App. 19, 27, 143
N.W.2d 806 (1966), quoting People v. Bres-
sler, 223 Mich. 597, 600–601, 194 N.W. 559
(1923), paraphrasing People v. Burt, 51
Mich. 199, 202, 16 N.W. 378 (1883).  Here,
the officer only had probable cause to make
an arrest for a misdemeanor, i.e., OUIL.
The fact that defendant may have committed
a felony, i.e., OUIL, third offense, was only
discovered after the arrest.  Accordingly, the
officer lacked the statutory authority to make
the arrest under M.C.L. § 764.16.  [Id. at
531–532, 16 N.W. 378 (emphasis added).]

The critical point was that the police officer in
Hamilton did not realize that the defendant in
that case may have committed the felony of
OUIL 3d.  Accordingly, the officer in that
case plainly did not even purport to arrest the
defendant for a felony, but only for the misde-

meanor of simple OUIL. Thus, M.C.L.
§ 764.16 did not provide authority for the
misdemeanor arrest made in Hamilton.  To
the extent that the language from prior cases
in the above quotation from Hamilton sug-
gests that the existence of probable cause is
relevant to determining whether a private
person’s arrest of another person for a felony
is permitted by subsection (b) of M.C.L.
§ 764.16, it is incorrect.  Rather, as explained
in this opinion, the plain language of subsec-
tion (b) means that the question is whether
the seized person actually committed a felony.
Of course, regardless of M.C.L. § 764.16, a
police officer or other state actor acting as
such is constitutionally precluded by the
Fourth Amendment from making an arrest
without probable cause.  Hamilton, supra at
533, 638 N.W.2d 92.

6. Defendants argue that Moore’s status as a
bounty hunter insulates him from liability be-
cause of alleged wide-ranging common-law
powers based in part on the bail bond con-
tract.  It is not necessary to determine the
extent of those powers, if any, since plaintiff
was not a party to the contract.
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Musgrove v. Silver 
82 Cal. App. 5th 694 (Cal. Ct. App. 2022) 

Brian Hoffstadt† 

As part of an entourage of family and friends, a Hollywood producer brought the executive assistant 
he employed through his company as well as a French chef he personally employed to a luxurious resort 
in Bora Bora; the trip was part vacation for both the assistant and the chef, although the assistant met 
with the concierge to plan the entourage’s daily recreational activities and the chef prepared all lunches 
and dinners. Tragically, the executive assistant drowned when she went for a midnight swim in the lagoon 
outside her overwater bungalow. The drowning was accidental, and related to her ingestion of alcohol and 
cocaine in the hours prior to her swim. The executive assistant’s parents sued the producer for wrongful 
death, on the theory that he is (1) directly liable, because he paid all resort-related expenses of the trip, 
including for alcohol, and (2) vicariously liable, because he employed the chef, who had met up with the 
executive assistant for a late-night rendezvous when she drank half a bottle of wine and snorted a 
“significant” amount of cocaine just before going for a swim. In granting summary judgment, the trial 
court ruled that the producer was not liable under either theory as a matter of law. The primary issue on 
appeal is whether the chef was acting within the scope of his employment — thereby rendering the 
producer vicariously liable — when the chef met up with the executive assistant for a nightcap and, by 
allegedly supplying her with alcohol and cocaine while knowing she liked to swim at night, put her in a 
position of peril from which he failed to protect her. Although the precedent on vicarious liability is untidy, 
we hold that the chef’s late-night activities with the assistant were not within the scope of his employment 
under each of the four tests articulated by the California courts for assessing the scope of employment for 
purposes of imposing vicarious liability. Because the trial court’s ruling on direct liability was also correct, 
we affirm the judgment for the producer. 

Facts and Procedural Background 
I. Facts 

A. A tragic death 

In August 2015, 28-year-old Carmel Musgrove (Musgrove) traveled to the Four Seasons Resort on a 
private island in Bora Bora, French Polynesia. She was one of 14 or 15 people — largely family and friends 
— whom Hollywood producer Joel Silver (Silver) had invited to accompany him in attending actress 
Jennifer Aniston’s wedding celebration. Musgrove stayed in her own overwater bungalow at the resort. 
Along with Silver’s other guests, she went fishing, played volleyball, and went to the spa. She also attended 
the group lunches and dinners Silver hosted, where she would regularly drink wine. Silver covered all of 
the group’s expenses on the trip, including alcohol. 

On the evening of August 18, 2015, the group ate dinner indoors because the wind was howling and 
the water, choppy. Musgrove had wine with dinner, but did not become visibly intoxicated. Around 9 
p.m., she went to the Silver’s family bungalow to watch a movie with his then young children. After 
agreeing via text message to meet up with 47-year-old Martin Herold (Herold), another member of 
                                                        
† Associate Justice of the California Court of Appeal, Second District, joined by Presiding Justice Elwood Lui and Associate 
Justice Judith Ashmann-Gerst 
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Silver’s encourage, Musgrove told Silver’s family she was not feeling well and excused herself to go back 
to her bungalow a little after 10 p.m. 

Musgrove then met up with Herold to “party.” Although precisely where they met and precisely what 
they did is subject to some dispute, it is undisputed that over the next hour or so Musgrove and Herold 
kissed, Musgrove drank more wine, and Musgrove ingested cocaine. 

At some point around midnight, and after departing from her rendezvous with Herold, Musgrove 
disrobed in her bungalow and climbed down the ladder from her bungalow’s platform into the dark waters 
of the lagoon for a nighttime dip. 

Musgrove did not show up at breakfast or lunch the next day. 
Her body washed up onto shore the following night. Two autopsies confirmed that her cause of death 

was accidental drowning, with contributing causes of alcohol and drug use. Her blood alcohol content was 
0.20, which is more than twice the legal limit for drinking. She also had a “significant” amount of cocaine 
in her liver. 

B. Employment relationships 
1. Musgrove 

For many years prior to the August 2015 trip, Musgrove had been working as Silver’s executive 
assistant. She was officially employed by Silver Pictures Entertainment. 

Going to Bora Bora was not a requirement of her job. Rather, Silver invited Musgrove to come along 
if she wanted: If she came, she would continue to receive her salary and would be expected to spend “maybe 
10 percent” of her time coordinating with the resort’s staff and others in lining up the recreational activities 
and meals for Silver and his guests; the rest of the time, however, she would be “on vacation” like the 
others and would have her travel, lodging, and other expenses paid. 

Silver did not prohibit his guests from partaking of alcohol at dinner, at the resort’s bars, or through 
room service; conversely, he did not require or pressure anyone to drink. Whether and how much to drink 
alcohol was up to each guest. 

2. Herold 

For over a decade prior to August 2015, Silver had personally employed Herold as his “family’s personal 
chef” who would travel with Silver and his family, and prepare their meals. Silver paid Herold a salary and 
covered all of his travel, lodging, and other expenses, including any alcohol Herold chose to drink. 

Herold arrived in Bora Bora a few days before the rest of Silver’s entourage in order to purchase 
groceries for the lunches and dinners he was to prepare during the trip. Herold had no fixed working 
hours; instead, he was expected to prepare the group’s lunches and dinners, but was otherwise free to spend 
his remaining time however he wished. 

C. Personal relationship between Musgrove and Herold 

By August 2015, Musgrove and Herold were not strangers. They had met a few years prior, when 
Musgrove was traveling as Silver’s executive assistant and Herold was accompanying Silver’s family as 
their chef. 

Before she departed for the August 2015 Bora Bora trip, Musgrove emailed Herold and asked if he got 
“any ‘candy’ down there.” Herold responded that he “got a bag of bora herb,” which he later explained 
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meant marijuana. Musgrove was unimpressed, responding, “Meh. U don’t [have] a hook up there for the 
other stuff?” When Herold assured her “Got everything,” she responded “What I like to hear” with a 
smiley face symbol. 

Herold also knew that Musgrove enjoyed swimming in the lagoon near the overwater bungalows. 

II. Procedural Background 
A. Pleadings 

In August 2017, Musgrove’s parents — Ronald and Ann Musgrove (collectively, plaintiffs) — sued 
Herold and Silver for the wrongful death of their daughter.1 In the operative second amended complaint,2 
plaintiffs alleged that Herold and Silver were liable because they had “exposed” Musgrove to “an 
unreasonable risk of harm” by “furnishing” her with “an excessive amount of alcohol” and “drugs,” and 
simultaneously “promoting dangerous activities, including alcohol consumption, drug consumption, and 
swimming in a lagoon late at night during unfavorable conditions.” Plaintiffs more specifically alleged two 
theories of liability against Silver — namely, that Silver was (1) directly liable for Musgrove’s death because 
he “caused [her] to be in a vulnerable state on the night” of her death, and (2) “vicariously liable for the 
negligence” of Herold because Herold was “acting within the course and scope of [his] … employment at 
the time of [Herold’s] negligence.” 

B. Summary judgment 

Silver moved for summary judgment. Following a full round of briefing, evidentiary objections, and a 
hearing, the trial court granted Silver’s motion. The court ruled that Silver was not directly liable for 
Musgrove’s death because Silver had no “special relationship” with Musgrove that would legally obligate 
him to “assume[] control of her safety and welfare”; to hold Silver directly liable simply because Musgrove 
“accompanied him” to Bora Bora, the court reasoned, would “contradict[]” California tort law. The court 
further ruled that Silver was not vicariously liable for Musgrove’s death. Although the court found triable 
issues of fact as to whether Herold owed Musgrove a duty of care and breached that duty, the court 
concluded as a matter of law that Silver was not vicariously liable for Herold’s arguably negligent conduct 
“in placing Musgrove in a position of peril” by plying her with alcohol and drugs and then not protecting 
her from swimming. More specifically, the court reasoned that Herold’s conduct was outside the scope of 
his employment by Silver because (1) it was “not an ‘outgrowth’ of his employment [as a chef or] ‘inherent 
in the working environment,’ “ (2) it was not “ ‘typical of or broadly incidental to’ [Silver’s employment of 
him as a chef] or, in a general way, foreseeable from [Herold’s] duties”; and (3) it was “neither a benefit to 
the company nor a customary incident” of Herold’s “employment relationship” with Silver because 
Herold’s work as a chef “did not cause him to invite Musgrove to his bungalow or to put her in a vulnerable 
situation and to not protect her from danger.” 

C. Appeal 

Following entry of judgment, plaintiffs filed this timely appeal. 
                                                        
1 They also sued Silver Pictures Entertainment and Silver-Katz Holdings, LLC, but those defendants were dismissed following 
a good faith settlement. 
2 The trial court granted plaintiffs leave to amend and file a second amended complaint after we issued an alternative writ 
effectively instructing it to do so. 
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Discussion 

Plaintiffs argue that the trial court erred in (1) granting summary judgment, and while doing so, (2) 
not excluding portions of Silver’s declaration as impermissible and conclusory lay opinion. We need not 
consider plaintiffs’ evidentiary objections because, as we discuss below, summary judgment is warranted 
even if we assume evidentiary error and exclude that evidence from our consideration.3 We independently 
review a trial court’s grant of summary judgment.4 (Hartford Casualty Ins. Co. v. Swift Distribution, Inc. 
(2014) 59 Cal.4th 277, 286 (Hartford).) 

I. Pertinent Law 
A. The law of summary judgment 

“Summary judgment is appropriate only ‘where no triable issue of material fact exists and the moving 
party is entitled to judgment as a matter of law.’” (Regents of University of California v. Superior Court 
(2018) 4 Cal.5th 607, 618 (Regents); Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 476; Code Civ. Proc., 
§ 437c, subd. (c).) To prevail on such a motion, the moving party — here, Silver — must show that the 
plaintiffs “ha[ve] not established, and reasonably cannot be expected to establish, one or more elements of 
the cause of action in question.” (Patterson v. Domino’s Pizza, LLC (2014) 60 Cal.4th 474, 500.) In 
independently examining whether Silver has made this showing, we evaluate the issues framed by the 
plaintiffs’ operative pleading (Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 115), consider all of the 
evidence before the trial court except evidence to which an objection was made and sustained (as well as 
evidence we will assume should have been excluded) (Hartford, supra, 59 Cal.4th at p. 286), liberally 
construe that evidence in support of the party opposing summary judgment, and resolve all doubts 
concerning that evidence in favor of that party (id. at p. 286; Code Civ. Proc., § 437c, subd. (c)). We 
independently review all subsidiary legal questions — such as whether a duty of care or a special 
relationship exists — as we do all questions of law. (Brown v. USA Taekwondo (2021) 11 Cal.5th 204, 213 
(Brown) [duty of care]; Regents, at p. 620 [special relationship].) And although “‘the determination 
whether an employee has acted within the scope of employment’” “‘[o]rdinarily’” “‘presents a question of 
fact[,] it becomes a question of law’” — and hence an appropriate basis for a grant of summary judgment 
— “‘when “the facts are undisputed and no conflicting inferences are possible.”’” (Lisa M. v. Henry Mayo 
Newhall Memorial Hospital (1995) 12 Cal.4th 291, 299 (Lisa M.), quoting Mary M. v. City of Los Angeles 
(1991) 54 Cal.3d 202, 213 (Mary M.).) 

B. Pertinent tort principles 

To prevail against Silver on their sole claim of wrongful death, plaintiffs must prove “(1) a ‘wrongful 
act or neglect’ on the part of one or more persons [(that is, negligence)] that (2) ‘cause[s]’ (3) the ‘death of 
                                                        
3 In a petition for rehearing, plaintiffs contend that we impermissibly failed to address their evidentiary objections. We did no 
such thing. We assumed them to have merit, and proceeded to analyze the summary judgment on that assumption. As a result, 
analyzing the merits of the objections serves no purpose. Plaintiffs assert that we “necessarily relied” on the evidence we assumed 
to be invalidly admitted, contrary to our assumption. They are wrong. 
4 In a petition for rehearing, plaintiffs also contend that we synthesized the relevant law differently than they and the trial court 
did. Because, as noted in the text, our review of a summary judgment motion is de novo, our task is to analyze the trial court’s 
ruling — not its reasoning. We are not bound by the parties’ synthesis of the law and are free to conduct our legal research and 
synthesize the law without running it by the parties first. 
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[another] person.’” (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 390.) A person may be liable either for 
(1) his own negligence, in which case he is directly liable for the resulting death, or (2) someone else’s 
negligence, in which case he is vicariously liable because — in the eyes of the law — the other person’s 
negligence is deemed to be his own. (E.g., Hooker v. Department of Transportation (2002) 27 Cal.4th 198, 
210; De Villers v. County of San Diego (2007) 156 Cal.App.4th 238, 247.) A person acts negligently only 
if he “‘had a duty to use due care’” and “‘breached that duty.’” (Brown, supra, 11 Cal.5th at p. 213.) 

1. Duty 

The default rule of tort law in California is that “each person has a duty to act with reasonable care 
under the circumstances.” (Regents, supra, 4 Cal.5th at p. 619; Civ. Code, § 1714, subd. (a).) At the same 
time, a person generally “has no duty to come to the aid of another” by “assist[ing] or protect[ing]” them 
“unless there is some relationship between them which gives rise to a duty to act.” (Williams v. State of 
California (1983) 34 Cal.3d 18, 23 (Williams); Regents, at p. 619.) 

This “no duty to assist or protect” rule has two exceptions pertinent to this case. 
First, the “‘general duty to exercise due care includes the duty not to place another person in a situation 

in which the other person is exposed to an unreasonable risk of harm’”; in other words, it includes the duty 
not to “‘“mak[e] the [other person’s] position worse”’” by placing them in peril. (Zelig v. County of Los 
Angeles (2002) 27 Cal.4th 1112, 1128 (Zelig), quoting Lugtu v. California Highway Patrol (2001) 26 
Cal.4th 703, 716; Brown, supra, 11 Cal.5th at p. 214.) If a person’s conduct puts another person in peril, 
that conduct not only constitutes a breach of the duty of care but also obligates him to take “affirmative 
action to assist or protect” the other person from that peril. (Regents, supra, 4 Cal.5th at p. 619; Williams, 
supra, 34 Cal.3d at p. 23; Zelig, at p. 1129; Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 48-49 
(Weirum); McHenry v. Asylum Entertainment Delaware, LLC (2020) 46 Cal.App.5th 469, 485 [“a duty to 
act can arise from one party’s conduct in creating the very peril that necessitates aid and intervention”]; 
Jane Doe No. 1 v. Uber Technologies, Inc. (2022) 79 Cal.App.5th 410, 424 [“when a defendant has 
affirmatively ‘created a peril’ that foreseeably leads to the plaintiff’s harm …, the defendant can … be held 
liable for failing to also protect the plaintiff from that peril”].) 

Second, a person (typically, the person who becomes the defendant) can have a “duty to protect or 
assist” another (typically, the person who becomes the plaintiff) if he has a “special relationship” with 
either (1) the third person who injures the plaintiff or (2) the plaintiff herself. (Regents, supra, 4 Cal.5th 
at p. 619; Zelig, supra, 27 Cal.4th at p. 1129; Davidson v. City of Westminster (1982) 32 Cal.3d 197, 203 
(Davidson); Brown, supra, 11 Cal.5th at p. 216.) The first type of special relationship runs between the 
defendant and the third person who injured the plaintiff, and obligates the defendant to control the third 
person. (Regents, at p. 621; Zelig, at p. 1129; Davidson, at p. 203.) The second type of special relationship 
runs between the defendant and the plaintiff, and obligates the defendant to protect the plaintiff. (Zelig, 
at p. 1129; Davidson, at p. 203.) 

Special relationships have “defined boundaries,” insofar as they are “limited” both “to specific 
individuals” and to the “‘risks that arise within the scope of the [special] relationship [at issue].’” (Regents, 
supra, 4 Cal.5th at p. 621; Rest.3d Torts, § 40, subd. (a); Doe v. Roman Catholic Archbishop of Los Angeles 
(2021) 70 Cal.App.5th 657, 670 (Doe).) Whether a special relationship between two people exists turns 
on “the particular facts and circumstances of their association with one another.” (Brown, supra, 11 Cal.5th 
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at p. 221.) Because the existence of a duty to act is ultimately a public policy question (Weirum, supra, 15 
Cal.3d at p. 46), and because special relationships are one means by which a duty may be found to exist, 
it is not surprising that whether a special relationship exists in a particular case is, at bottom, also a question 
of law based upon public policy considerations. (Rest.3d Torts, § 40, com. h. [“Whether a relationship is 
deemed special is a conclusion based on reasons of principle or policy.”].) What is more, the existence of 
a special relationship does not automatically create a duty to act; instead, as our Supreme Court recently 
reaffirmed, courts must also assess whether public policy concerns warrant “limiting” the duty that might 
otherwise arise by virtue of a special relationship. (Brown, at pp. 209, 218-219; Doe, at p. 670.) 

2. Vicarious liability based on the special relationship  
between employer and employee 

Employers have a special relationship with their employees. (Rest.3d Torts, § 40, subd. (b).) This 
relationship rests (1) partly on employers’ ability to control their employees’ conduct and (2) partly on the 
public policy notion that employers who benefit from their employees’ conduct should concomitantly bear 
“the risks incident to [their] enterprise” as a “cost of doing business.” (Hinman v. Westinghouse Elec. Co. 
(1970) 2 Cal.3d 956, 960 (Hinman); Perez v. Van Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 968 
(Perez); Mary M., supra, 54 Cal.3d at pp. 208-209; Rodgers v. Kemper Constr. Co. (1975) 50 Cal.App.3d 
608, 618-619 (Rodgers).) Imposing liability for the employee’s conduct upon the employer has nothing to 
do with the employer’s fault. (Hinman, at p. 960.) 

Due to this special relationship, California deems employers to be vicariously liable for the torts 
committed by their employees if, but only if, the employee is acting within the scope of employment. (Mary 
M., supra, 54 Cal.3d at p. 208; Lisa M., supra, 12 Cal.4th at p. 296; Farmers Ins. Group v. County of Santa 
Clara (1995) 11 Cal.4th 992, 1005 (Farmers).) This legal principle is known more commonly as respondeat 
superior. (Mary M., at p. 208; Moreno v. Visser Ranch, Inc. (2018) 30 Cal.App.5th 568 (Moreno).) 

One court has described the task of assessing whether an employee is acting within the scope of 
employment as “difficult.” (Kephart v. Genuity, Inc. (2006) 136 Cal.App.4th 280, 291 (Kephart).) This is 
an understatement. The difficulty stems in part from the fact that the decision whether an employee is 
acting within the scope of employment is imbued with policy considerations (Hinman, supra, 2 Cal.3d at 
p. 959; Perez, supra, 41 Cal.3d at p. 967), and in part from the fact that the courts — while agreeing that 
the scope of employment should be “interpreted broadly” (Farmers, supra, 11 Cal.4th at p. 1004) — have 
nevertheless articulated no fewer than four different tests for assessing whether particular acts should be 
deemed to be within the scope of employment and hence a basis for imposing vicarious liability (Moreno, 
supra, 30 Cal.App.5th at p. 577).5 

                                                        
5 There are further refinements-slash-corollaries to these tests, many of which turn on whether the employee is at the work site 
at the time of the allegedly tortious conduct (in which case liability turns on whether the employee’s conduct is a “substantial 
deviation” from his duties or instead just an act necessary to his personal “comfort, convenience, [or] health” (Alma W. v. 
Oakland Unified School Dist. (1981) 123 Cal.App.3d 133, 138-139 (Alma W.)), is “going or coming” to the work site (in which 
case liability turns on whether the employee-in-transit was on a “special errand” that incidentally benefitted the employer) 
(Halliburton Energy Services, Inc. v. Department of Transportation (2013) 220 Cal.App.4th 87, 95-96); Jeewarat v. Warner Bros. 
Entertainment Inc. (2009) 177 Cal.App.4th 427, 431), or is completely offsite (in which case liability turns more generally on 
whether the employee’s activity was within the scope of his employment, as articulated by one or more of the tests recounted 
in this opinion). Because these various rules are little more than specialized applications of one or more of the four general 
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We now set forth each of those tests. 

a. Risk-focused test 

This test focuses on whether the “risk” engendered by the employee’s allegedly tortious conduct is 
“inherent in the working environment” or “‘“‘may fairly be regarded as typical of or broadly incidental’ to 
the enterprise undertaken by the employer.”’” (Mary M., supra, 54 Cal.3d at p. 209, quoting Perez, supra, 
41 Cal.3d at p. 968; Farmers, supra, 11 Cal.4th at p. 1003; Alma W., supra, 123 Cal.App.3d at p. 139; 
Baptist v. Robinson (2006) 143 Cal.App.4th 151, 160.) Given this focus, an employee’s allegedly tortious 
conduct is deemed to be within the scope of employment only if that conduct is required by, engendered 
by, or an “‘outgrowth’” of his employment. (Lisa M., supra, 12 Cal.4th at pp. 298, 300; Farmers, at p. 1005.) 
Put differently, there must be “a ‘nexus’ between the employee’s tort and the employment.” (Marez v. Lyft, 
Inc. (2020) 48 Cal.App.5th 569, 582.) This is why an employee’s conduct is not within the scope of 
employment merely because he “uses property or facilities entrusted to him by” his employer. (Alma W., 
at p. 140.) 

b. Foreseeability-focused test 

As its name suggests, this test focuses on whether “‘the employee’s [allegedly tortious] [] conduct could 
be reasonably foreseen by the employer.’” (Alma W., supra, 123 Cal.App.3d at p. 139, italics added.) For 
these purposes, the concept of “foreseeability” has a different — and, significantly, a narrower — definition 
than it does in tort law generally. Under this narrower definition, an employee’s allegedly tortious conduct 
is sufficiently foreseeable to be deemed within the scope of employment only if, “in the context of the 
particular enterprise,” the employee’s “conduct is not so unusual or startling that it would seem unfair to 
include the loss resulting from it among other costs of the employer’s business.” (Lisa M., supra, 12 Cal.4th 
at p. 302, italics in original; Farmers, supra, 11 Cal.4th at pp. 1003, 1009; Rodgers, supra, 50 Cal.App.3d 
at pp. 618-619.) As the italicized language indicates, what matters is whether “the employee’s act is 
foreseeable in light of the duties the employee is hired to perform” (Alma W., at p. 142, italics added; Martinez 
v. Hagopian (1986) 182 Cal.App.3d 1223, 1230), and hence whether the plaintiff’s injury is the type of 
injury “that ‘“as a practical matter [is] sure to occur in the conduct of the employer’s enterprise.”’” (Lisa 
M., at p. 299, quoting Hinman, supra, 2 Cal.3d at p. 959.) 

c. Benefit- and custom-focused test 

This test focuses on whether the employee’s conduct “either” (1) “provided [some conceivable] benefit 
to the employer” or (2) has otherwise become a “‘customary incident of the employment relationship.’” 
(CACI No. 3724, italics added; Rodgers, supra, 50 Cal.App.3d at p. 620, quoting McCarty v. Workmen’s 
Comp. Appeals Bd. (1974) 12 Cal.3d 677, 681-683 (McCarty); Perez, supra, 41 Cal.3d at p. 969 [benefit to 
employer is not required to impose vicarious liability].) Although a benefit need only be “conceivable,” the 
benefit must nevertheless be “‘sufficient enough to justify making the employer responsible’” for the 
employee’s conduct. (Newland v. County of Los Angeles (2018) 24 Cal.App.5th 676, 686.) 

                                                        
tests, and because they are becoming increasingly quaint as the line between “work site” and home becomes hopelessly blurred 
in a post-pandemic world, we focus on the four main tests rather than this intricate web of sub-rules. 
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d. Public policy-focused test 

This test more explicitly focuses on how neatly a finding that the employer should be vicariously liable 
for the employee’s allegedly tortious conduct squares with the public policy rationales animating the 
respondeat superior doctrine. Courts have identified three rationales for the doctrine: “(1) to prevent 
recurrence of tortious conduct; (2) to give greater assurance of compensation for the victim; and (3) to 
ensure that the victim’s losses will be equitably borne by those who benefit from the enterprise that gave 
rise to the injury.” (Mary M., supra, 54 Cal.3d at p. 209; Perez, supra, 41 Cal.3d at p. 967; Lisa M., supra, 
12 Cal.4th at p. 304; Farmers, supra, 11 Cal.4th at pp. 1013-1014.) The various rationales are not 
hermetically sealed from one another, as “vicarious liability is invoked to provide greater assurance of 
compensation to victims” (the second rationale) “where it is equitable to shift losses to the employer 
because the employer benefits from the injury-producing activity and such losses are, as a practical matter, 
sure to occur from the conduct of the enterprise” (the third rationale). (Kephart, supra, 136 Cal.App.4th 
at p. 297.) Respondeat superior, however, is not “merely a justification for reaching a ‘deep pocket’”; 
instead, all three policy rationales are grounded in the “‘deeply rooted sentiment that a business enterprise 
cannot justly disclaim responsibility for accidents which may fairly be said to be characteristic of its 
activities.’” (Rodgers, supra, 50 Cal.App.3d at p. 618.) 

Despite the different formulations of the scope-of-employment standard, the courts articulating these 
tests all agree that an employee’s tortious acts may qualify as within the scope of employment — assuming 
they satisfy the pertinent test — even if the employer did not authorize the employee’s conduct (Perez, 
supra, 41 Cal.3d at p. 969), even if the employee acted without the motive of serving the employer’s interest 
(Lisa M., supra, 12 Cal.4th at p. 297), and even if the employee engaged in intentional (or even criminal) 
conduct (id. at pp. 296-297). 

II. Analysis 

Because plaintiffs in their operative complaint as well as in their opposition to Silver’s summary 
judgment motion seek to hold Silver liable on theories of direct liability as well as vicarious liability, we 
will address both theories on appeal. We will then discuss plaintiffs’ remaining arguments. 

A. Direct liability 

To hold Silver directly liable for Musgrove’s death, plaintiffs need to establish either that (1) Silver 
placed Musgrove in peril and failed to protect her from that very same peril (e.g., Regents, supra, 4 Cal.5th 
at p. 619), or (2) Silver has a special relationship with Musgrove that otherwise obligates him to protect 
her (e.g., Zelig, supra, 27 Cal.4th at p. 1129). 

1. Placing in peril 

Under the operative pleading that frames the issues on summary judgment, plaintiffs seek to hold Silver 
liable for (1) placing Musgrove in peril by furnishing her with (a) “an excessive amount of alcohol” and (b) 
drugs, and (2) not preventing her from engaging in the “dangerous activit[y]” of swimming in the lagoon 
at night. The evidence before the trial court at the time of summary judgment refuted the allegation that 
Silver “furnished” Musgrove with drugs; to the contrary, the undisputed facts showed that Silver did not 
supply anyone with cocaine, or have any knowledge that anyone was ingesting it. At most, the undisputed 
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evidence showed that Silver furnished Musgrove with alcohol in two ways — by allowing her to drink the 
wine served with the meals prepared by Herold and by covering the cost of any alcohol she purchased at 
the resort. This is insufficient, as a matter of law, to establish liability. That is because our Legislature has 
explicitly established that a private person cannot be held liable in tort for furnishing alcohol to another 
adult. (Civ. Code, § 1714, subd. (c) [“[N]o social host who furnishes alcoholic beverages to any person 
may be held legally accountable for … injury to [that] person … resulting from the consumption of those 
beverages.”]; Bus. & Prof. Code, § 25602, subd. (b) [same]; Allen v. Liberman (2014) 227 Cal.App.4th 
46, 56 (Allen) [social host immunity also reaches hosts who do not directly furnish but do not stop others 
from drinking alcohol they make available].) 

2. Special relationship between Silver and Musgrove 

As noted above, employers have a special relationship with their employees, which can give rise to a 
duty to control those employees to ensure that they do not harm third parties. (Rest.3d Torts, § 40, subd. 
(b)(4).) This special relationship can also give rise to a duty to protect those employees. (Brown, supra, 11 
Cal.5th at p. 216 [“Relationships between … employers and employees … give rise to an affirmative duty 
to protect.”].) 

California law forecloses holding Silver liable for failing to protect Musgrove by virtue of the special 
relationship between an employer and employee. We come to this conclusion for three reasons. 

First, there may not be an employee-employer relationship between Musgrove and Silver that gives rise 
to any special relationship. That is because the undisputed facts show that Musgrove was employed by 
Silver Pictures Entertainment, not Silver himself. Plaintiffs also failed to adduce evidence bearing directly 
on whether Silver Pictures Entertainment was an alter ego of Silver. 

Second, and even if we assume that Musgrove was employed by Silver, plaintiffs are seeking to hold 
Silver liable for Silver’s own conduct in failing to protect her from the alcohol he furnished or subsidized. 
This is not a viable theory because, as noted above, California statutory law provides that a person cannot 
be liable in tort for furnishing alcohol to another adult. (Civ. Code, § 1714, subd. (c); Bus. & Prof. Code, 
§ 26502, subd. (b).) This statutory prohibition trumps any potential tort liability that might otherwise 
come into being by virtue of any special relationship obligating Silver to protect Musgrove. (Allen, supra, 
227 Cal.App.4th at p. 50 [“special relationship, by itself, does not negate the specific statutory social host 
immunity applicable to these facts” (that is, when the special relationship obligates the defendant to 
protect the injured party)]; cf. Childers v. Shasta Livestock Auction Yard, Inc. (1987) 190 Cal.App.3d 792, 
798 (Childers) [statutory immunity does not apply when the special relationship obligates the defendant 
to control the tortfeasor].) 

Third, and even if we assume that the special employment relationship between Silver and Musgrove 
somehow supersedes the immunity conferred by statute, Silver’s duty to protect his employees is limited 
to while they are “at work” or otherwise in a locale the employer controls. (Rest.3d Torts, § 40, subd. 
(b)(4); Colonial Van & Storage, Inc. v. Superior Court (2022) 76 Cal.App.5th 487, 500-501.) Here, the 
undisputed facts show that what Musgrove needed protection from was her further alcohol consumption 
and ingestion of cocaine while in a private bungalow after 10 p.m.; that she was not “at work” or 
undertaking any work-related activities when she did so; and that Silver had no control over any private 
bungalow at the resort other than his own. On these facts, Silver had no employment-related duty to 
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protect Musgrove. The fact that Silver expensed the bungalow is not enough as a matter of law. (Accord, 
Sakiyama v. AMF Bowling Centers, Inc. (2003) 110 Cal.App.4th 398, 405-406 [business owner who leases 
premises not liable for injuries sustained when lessees bring illegal drugs onto premises without the owner’s 
knowledge, causing injury to third parties].) 

B. Vicarious liability 

To hold Silver vicariously liable for Musgrove’s death under the theory articulated in the operative 
pleading that frames the issues on summary judgment, plaintiffs need to establish that (1) Herold engaged 
in negligent conduct that caused Musgrove’s death, and (2) Herold was acting within the scope of his 
employment at the time of his negligent conduct. As noted above, a person is negligent for placing a third 
party in a position of peril and then failing to protect them from that peril. (Regents, supra, 4 Cal.5th at p. 
619; Williams, supra, 34 Cal.3d at p. 23; Zelig, at p. 1128; Weirum, supra, 15 Cal.3d at p. 48.) Construing 
the evidence in the light most favorable to plaintiffs, we independently agree with the trial court’s 
conclusion that there exist disputes of material fact regarding whether Herold engaged in negligent 
conduct by placing Musgrove in peril (by supplying her with alcohol and, allegedly, cocaine in the late 
evening while knowing that she enjoyed swimming at night in the lagoon), and then failing to protect her 
from that peril. (Accord Carlsen v. Koivumaki (2014) 227 Cal.App.4th 879, 894-895 (Carlsen) [defendant 
is negligent for transporting a visibly intoxicated person to a hillside cliff and then failing to protect him 
from falling]; cf. Civ. Code, § 1714, subd. (c) [merely furnishing alcohol cannot be a basis for liability].) 
Thus, assuming it to be true that Herold placed Musgrove in peril and failed to protect her, Silver’s 
vicarious liability for Musgrove’s death turns on whether Herold was acting within the scope of his 
employment when he engaged in that tortious conduct. 

As explained below, we independently agree with the trial court’s conclusion that the undisputed (or 
assumed) facts establish as a matter of law that Herold was not acting within the scope of his employment 
under any of the pertinent tests. 

1. Risk-focused test 

Silver employed Herold as his family’s personal chef; for the August 2015 trip, Herold’s job was to 
purchase groceries and then to prepare lunches and dinners for the members of Silver’s entourage who 
accompanied him in Bora Bora. Herold’s conduct in meeting up with Musgrove at 10 p.m. in one of their 
private bungalows to consume wine and cocaine was not required by, engendered by, or any outgrowth of 
Herold’s job as Silver’s chef. (Lisa M., supra, 12 Cal.4th at pp. 298, 300.) Thus, the risk of harm to 
Musgrove attendant to Herold’s conduct in placing her in peril and then failing to protect her is not, as a 
matter of law, “‘“ inherent in [his] working environment”’” and cannot “‘fairly be regarded as typical of or 
broadly incidental to’” Silver’s enterprise of employing Herold as his family’s personal chef. (Mary M., 
supra, 54 Cal.3d at p. 209; Farmers, supra, 11 Cal.4th at p. 1033; Alma W., supra, 123 Cal.App.3d at p. 
139.) 

Plaintiffs resist this conclusion, arguing that Herold sent an email to Musgrove on the evening of 
August 18 from the kitchen at a time when he was still preparing dinner, such that all of Herold’s conduct 
later that night was necessarily an “outgrowth” of that initial email. This argument rests on a misreading 
of the test. The pertinent question is whether the employee’s negligent conduct (and its attendant risk) 
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was an outgrowth of his job, not whether a plaintiff can identify something the employee did while at 
work that may have set the stage for his subsequent negligent conduct. Herold’s flirtation with Musgrove 
had nothing to do with his job duties as Silver’s personal family chef. What is more, the fact that Herold 
met Musgrove on prior trips where they were brought together because Herold happened to be Silver’s 
personal family chef and Musgrove happened to be Silver’s executive assistant does not mean that Herold’s 
conduct in the course of their personal relationship is an outgrowth of Herold’s employment as a chef. 

2. Foreseeability-focused test 

Herold’s conduct in furnishing Musgrove with additional alcohol and with cocaine while aware that 
she might try to go swimming was not, as a matter of law, a “reasonably foreseeable” result of his 
employment as Silver’s personal family chef. That is because, “in the context of th[at] particular enterprise” 
of working as a chef, his conduct during his personal interaction with Musgrove is “so unusual or startling 
that it would seem unfair to include the loss resulting from it among other costs of” Silver’s business of 
employing Herold as a chef. (Lisa M., supra, 12 Cal.4th at p. 302.) In other words, we conclude as a matter 
of law that the type of injuries Musgrove suffered were not “‘“as a practical matter … sure to occur in the 
conduct”’” of Silver’s employment of Herold as his family’s personal chef and the duties that being a chef 
entailed. (Id. at p. 299; Alma W., supra, 123 Cal.App.3d at p. 144.) 

Plaintiffs urge that Herold’s conduct was foreseeable because Silver either never adopted any anti-
drug/anti-alcohol policy or never communicated such a policy to Herold. This argument relies on the 
concept of foreseeability as it is used for a test of negligence in general, rather than the more specialized 
and narrower concept of foreseeability applicable when imposing respondeat superior liability and which, 
as noted above, views foreseeability through the prism of the employer’s enterprise and the employee’s 
duties. (Rodgers, supra, 50 Cal.App.3d at pp. 618-619 [contrasting the two tests].) The various definitions 
of foreseeability are not interchangeable. Tort law is more like baking than cooking; there are specific 
doctrines, each with its own recipe and whose ingredients cannot be casually swapped. When viewed 
through the proper prism, Musgrove’s tragic death is not a foreseeable consequence of Herold’s work as 
Silver’s chef. 

3. Benefit- and custom-focused test 

Silver is also not vicariously liable, as a matter of law, under the test that examines whether the 
employee’s conduct (1) conceivably benefited the employer or (2) was a customary incident of the 
employment relationship. (CACI No. 3724; Rodgers, supra, 50 Cal.App.3d at p. 620.) That is because 
Herold’s conduct in imperiling Musgrove by furnishing her additional alcohol and cocaine did not in any 
conceivable way benefit Silver’s employment of Herold as his family’s personal chef. For much the same 
reason, Herold’s imperiling conduct was not a “customary incident” of the employment relationship; there 
is no evidence that anything like this had ever happened before with anyone in Silver’s employ. What is 
more, the fact that Herold happened to be at the resort where he was providing his chef services for Silver 
and that Herold had the chance to use his free access to amenities to furnish the alcohol Musgrove drank 
is insufficient to establish vicarious liability. (Alma W., supra, 123 Cal.App.3d at p. 140 [employee’s 
“presence at the place of employment before, during, or after the commission of the offense” and “[t]he 
mere fact that an employee has the opportunity to abuse the facilities necessary to the performance of his 
duties” each insufficient to create vicarious liability].) 
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Plaintiffs urge that they have established triable issues of material fact under this test because Silver’s 
practice of furnishing alcohol to Herold at meals and allowing Herold to expense any further alcohol 
consumption while traveling with Silver benefitted Silver because it was a job perquisite that kept Herold 
happy (and hence in Silver’s employ) and was a customary incident of Herold’s employment. We disagree. 
Plaintiffs’ argument ignores that what matters for this analysis is whether the employee’s conduct benefits 
the employer or is a customary part of the employment relationship. According to the allegations of 
plaintiffs’ operative complaint, Herold’s conduct was plying Musgrove with alcohol and cocaine and 
allowing her to swim. That conduct is different from — and far more egregious than — Herold’s conduct 
in simply drinking the alcohol Silver supplied or subsidized. It is analytically inappropriate to conflate the 
two. 

4. Public policy-focused test 

Treating Herold’s conduct as outside the scope of his employment as Silver’s chef is also warranted as 
a matter of law under the test that looks directly at the three main public policy rationales animating 
respondeat superior liability. Although holding Silver liable for Herold’s conduct in imperiling Musgrove 
would undoubtedly make strides toward “prevent[ing the] recurrence of [similar] tortious conduct” and 
“giv[ing] greater assurance of compensation [to] the victim” (Mary M., supra, 54 Cal.3d at p. 209), these 
two factors will always counsel in favor of imposing liability because they will be furthered whenever a 
defendant is held vicariously liable for a plaintiff’s injury. The critical policy consideration is whether 
holding Silver liable for Herold’s conduct in imperiling Musgrove would “ensure that [her parents’] loss[] 
will be equitably borne by those who benefit from the enterprise that gave rise to the injury.” (Ibid., italics 
added.) Whether “it is equitable to shift losses to the employer” turns on whether “the employer 
benefit[ted] from the injury-producing activity and [whether] such losses are, as a practical matter, sure 
to occur from the conduct of the enterprise.” (Kephart, supra, 136 Cal.App.4th at p. 297.) Where the 
employee’s “injury-producing activity” is “‘simply too attenuated’” from his duties for “the enterprise,” there 
is no vicarious liability as a matter of law. (Id.; Farmers, supra, 11 Cal.4th at p. 1017.) Here, it is inequitable 
to shift the burden of loss onto Silver because Silver did not benefit from Herold’s “injury-producing 
activity” of supplying Musgrove with more alcohol and with cocaine late at night before she was likely to 
go swimming, and because this conduct is not, “as a practical matter, sure to occur from” Herold’s 
employment as Silver’s personal family chef. In sum, Herold’s malfeasance and nonfeasance is “simply too 
attenuated” from his job duties as a chef to make it equitable to tag Silver with liability arising out of 
Herold’s tortious conduct. 

Plaintiffs nonetheless suggest that it is equitable to hold Silver liable for Herold’s late-night activities 
because Herold, as Silver’s personal family chef, has no fixed working hours and hence was effectively on-
call to prepare meals at any time. As a result, plaintiffs reason, it is fair to hold Silver vicariously liable even 
for Herold’s late-night private conduct with others like Musgrove. This argument is a nonstarter, as courts 
have “expressly reject[ed] any suggestion that reason, fairness or public policy necessarily demands 24-
hour employer liability for the conduct of employees who are on-call 24 hours a day.” (Le Elder v. Rice 
(1994) 21 Cal.App.4th 1604, 1607; id. at p. 1609 [“Public policy would be ill-served by a rule establishing 
24-hour employer liability for on-call employees, regardless of the nature of the employee’s activities at 
the time of an accident.”]; Sunderland v. Lockheed Martin Aeronautical Systems Support Co. (2005) 130 
Cal.App.4th 1, 12 [same].) Applying this “no liability” rule makes particular sense here, where the 
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employer had no control over Herold’s injury-producing activities and where those activities are wholly 
unrelated to his work duties as Silver’s chef. 

C. Plaintiffs’ remaining arguments 

Plaintiffs raise one further category of arguments — namely, that precedent (and four cases in 
particular) dictates that the trial court’s summary judgment ruling is wrong. As explained below, we 
disagree. 

First, plaintiffs cite Carlsen, supra, 227 Cal.App.4th 879. In Carlsen, a group of ministry students took 
their “clearly intoxicated” friend to an after-party on the edge of a high cliff. When he suffered injuries 
stumbling over that cliff, he sued the ministry students. Carlsen held that summary judgment for the 
students was inappropriate on these facts because they put the plaintiff in a position of peril by taking him 
to a cliffside gathering when the plaintiff was obviously drunk, which obligated them to protect him. (Id. 
at pp. 894-895.) Carlsen supports what we have assumed to be true in this case based on the disputes of 
material fact — namely, that Herold had a duty to protect Musgrove after he put her in a position of peril 
by giving her alcohol and cocaine. But Carlsen says nothing about whether Silver should be held vicariously 
liable for Herold’s negligence (as Carlsen did not deal with employer-employee relationships at all). And 
Carlsen says nothing about whether Silver should be held directly liable (as there is no evidence in this 
case that Silver imperiled Musgrove beyond furnishing or subsidizing her alcohol intake, which is an act 
for which he cannot be found liable by statutory law). 

Second, plaintiffs cite Rodgers, supra, 50 Cal.App.3d 608. In Rodgers, two employees of a contractor 
suffered injuries in a melee with two drunken employees of a subcontractor. The subcontractor had 
maintained an ironically named “dry house” on the work premises where it offered its employees alcohol 
to encourage them to stay onsite after their work shifts in case the subcontractor needed to recruit 
additional help for the round-the-clock job. (Id. at p. 615.) The melee grew out of a dispute about the 
proper operation of work equipment. (Id. at pp. 615-616.) When the injured employees sued the 
subcontractor (on the theory that it was vicariously liable for the conduct of its employees), Rodgers held 
that it was error to grant summary judgment for the subcontractor because its provision of alcohol at the 
“dry house” had become “customary” and because the employees’ “continued presence after completion of 
their work shift was ‘conceivably’ of some benefit to” the subcontractor because “[i]t was a convenience to 
[the subcontractor] to be able to recruit additional help by simply contacting employees remaining in or 
about the job site.” (Id. at p. 620.) Rodgers did no more than apply the benefit- and custom-focused test, 
which we have already found to dictate a finding for Silver as a matter of law. Unlike the subcontractor in 
Rodgers who supplied the alcohol that was the direct impetus of the melee that caused the plaintiffs’ 
injuries, Silver in no way made it a custom or benefitted from Herold’s conduct in supplying Musgrove 
with alcohol and drugs during a late-night rendezvous in a private bungalow. 

Third, plaintiffs cite Childers, supra, 190 Cal.App.3d 792. In Childers, an auction yard “routinely 
furnished alcohol on the premises to customers and employees to encourage good customer relations.” (Id. 
at p. 806.) When a third party was injured by an employee who partook of the auction yard’s alcohol and 
sued the auction yard, Childers held that the employer’s conduct in furnishing alcohol in order to further 
its business enterprise was sufficient to ward off summary judgment on a theory of vicarious liability. (Id. 
at pp. 805-806.) Childers is inapposite. Silver’s payment of all of his guests’ expenses, including Herold’s 
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alcohol tabs, has no connection with and certainly does not further the enterprise of Silver’s employment 
of Herold as his personal family chef. 

Lastly, plaintiffs cite Purton v. Marriott International, Inc. (2013) 218 Cal.App.4th 499 (Purton). In 
Purton, a hotel hosted a company party where it served alcohol to its employee-attendees. When one of 
its employees killed a third party in an auto accident while still drunk from alcohol imbibed at the party, 
the third party’s family sued the hotel under a vicarious liability theory. Purton held that summary 
judgment for the hotel was not warranted; the hotel could be liable, Purton reasoned, because the party 
was “a ‘thank you’ for its employees” and an exercise in “improving employee morale and furthering 
employer-employee relationships” that directly benefitted the hotel’s business enterprise. (Id. at pp. 509-
510; accord McCarty, supra, 12 Cal.3d at p. 682 [office party where alcohol served benefits company by 
“foster[ing] company camaraderie” and “provid[ing] an occasion for the discussion of company business”]; 
Harris v. Trojan Fireworks Co. (1981) 120 Cal.App.3d 157, 159, 163-164 (Harris) [office party where 
alcohol served benefits company by “improv[ing] employer/employee relations,” “providing [employees] 
with [an] opportunity for social contact,” and constituting a “fringe benefit” that “increase[s] the 
continuing of employment”].) 

This case is different: Silver did not host a company party where he furnished the alcohol and drugs 
ingested by Herold and Musgrove; he subsidized alcohol, and Herold went off on his own time and in his 
own space to consume more substances with Musgrove. Even if we ignore this critical difference, plaintiffs 
continue that Silver’s “business” benefitted by subsidizing Herold’s alcohol intake because such a perquisite 
was likely to make Herold happier (as the sole employee of Silver’s enterprise of hiring a chef) and hence 
likely to make him stick around longer as Silver’s personal family chef. This is not what Purton holds, and 
McCarty and Harris involved additional benefits to the employer such as providing opportunities for 
camaraderie between employees and an opportunity to discuss company business. We decline to read 
Purton, McCarty, or Harris as holding that any perquisite that an employer offers its employee is sufficient, 
by itself, to justify the imposition of vicarious liability because such a rule would vastly expand such liability 
to apply to just about every employee in the workforce. This would ride roughshod over the carefully 
balanced policy inquiry that animates — and circumscribes — the doctrine of respondeat superior. 

Disposition 

The judgment is affirmed. Silver is entitled to his costs on appeal. 
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the fair market value caused by the
severance.  This will be the amount
awarded for damages to the residue.
Damage to the residue resulting from
the exercise of eminent domain may be
recovered only for damages not common
to the public.  Consequential damages
such as noise, vibrations, circuity, loss of
travel, loss of traffic volume, dust and
inconvenience suffered by the owner in
common with the public are not to be
considered.
Construction plans for the project have
been placed in evidence and should be
considered by the jury in assessing dam-
ages.  These plans and specifications in-
cluding the commitment by ODOT to
construct the State Route 762 project
will be contained in the judgment entry
in this case and can be enforced by the
property owner.’’

{¶ 37} Appellee argues in response that
Appellant’s proposed instruction number
four is not a proper statement of Ohio law
in cases where ODOT expressly reserves
access.  Appellee contends that the Diver
decision is not applicable to the facts of
this case because ODOT’s legal description
clearly and unambiguously included the
reservation required under Ohio law.  Ap-
pellee concludes that the failure to give
Appellant’s proposed instruction did not
mislead the jury.

{¶ 38} We agree.  The jury was charged
with determining amounts for compensa-
tion and damages.  In reviewing the
charges given regarding compensation and
damages, we find the trial court’s instruc-
tions were correct statements of the law.

{¶ 39} By contrast, Appellant’s proposed
jury instruction number four would not
have been appropriate to the evidence pre-
sented in the case.  In this case, the legal
description of the taking, set forth above
at Paragraph 5, provides a reservation of
‘‘all existing rights of ingress and egress to

and from any residual area.’’  As we previ-
ously stated, although Appellant has at-
tempted to create a legal issue concerning
the rights of ingress and egress, we find
the appraisers’ testimony on this issue to
be relevant as a factor in determining com-
pensation and damages.  The trial court
did not abuse its discretion by failing to
give the requested instruction because the
instructions given were correct statements
of the law and Appellant’s proposed in-
struction had the potential to mislead the
jury.  Appellant’s proposed instruction had
the potential to mislead the jury into be-
lieving there was no reservation when, in
fact, there was.

{¶ 40} For the foregoing reasons, we
find no merit to Appellant’s argument.  As
such, we overrule the second assignment
of error and affirm the judgment of the
trial court.

JUDGMENT AFFIRMED.

HOOVER, P.J. & ABELE, J.:  Concur
in Judgment and Opinion.

,
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Background:  Girlfriend brought action
against her former boyfriend, with whom
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she had briefly resided, and his mother for
wrongful eviction, conversion, trespass to
chattels, and invasion of privacy. The Mu-
nicipal Court, Summit County, No.
14CVF05262, entered summary judgment
in favor of boyfriend and mother. Girl-
friend appealed.

Holdings:  The Court of Appeals, Schafer,
J., held that:

(1) girlfriend was not a tenant and thus
could not establish wrongful eviction
claim;

(2) girlfriend’s personal belongings that
boyfriend and mother moved to stor-
age were not converted;

(3) genuine issues of material fact existed
as to whether boyfriend and mother
dispossessed girlfriend of her belong-
ings, and thus precluded summary
judgment on claim for trespass to chat-
tels;

(4) award of nominal damages absent
proof of actual damages could have
been made; and

(5) trial court did not err in granting sum-
mary judgment on claim for invasion of
privacy.

Affirmed in part, reversed in part, and
remanded.

1. Landlord and Tenant O1811

Girlfriend was not a ‘‘tenant’’ of her
former boyfriend, despite fact that she
briefly resided with him in his apartment
for a short period of time, as required to
establish wrongful eviction claim against
him, absent any evidence she entered into
a rental agreement or paid any rent or
bills during the time she stayed at apart-
ment.  R.C. §§ 5321.01(A, B, D),
5321.15(A, B).

 See publication Words and Phras-
es for other judicial constructions
and definitions.

2. Landlord and Tenant O704

A ‘‘tenant at will’’ is one who, under
the terms of a written lease agreement,
continues in a tenancy as long as the par-
ties mutually agree.  R.C. § 5321.01(A).

 See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Landlord and Tenant O1811

An individual who lives in a residence
with another without a rental agreement
and without the payment of rent is not a
‘‘tenant’’ and cannot maintain an action for
wrongful eviction.  R.C. § 5321.01(A).

4. Conversion and Civil Theft O114(5)

Girlfriend’s personal belongings that
her former boyfriend and his mother
moved to storage unit after they moved
belongings out of apartment in which she
briefly resided with boyfriend were not
converted, where girlfriend was provided
with a key to unit one day after items were
moved out of apartment, and girlfriend did
not make a demand for belongings and
was not refused access to them.

5. Conversion and Civil Theft O108, 113

‘‘Conversion’’ is the wrongful exercise
of dominion over property to the exclusion
of the rights of the owner, or withholding
it from his possession under a claim incon-
sistent with his rights.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

6. Conversion and Civil Theft O100

To prevail on a claim of conversion, a
plaintiff must demonstrate (1) that she
owned or had the right to control the
property at the time of the conversion, (2)
the defendant’s wrongful act or disposition
of the plaintiff’s property rights, and (3)
damages.
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7. Conversion and Civil Theft O100

To prevail on a claim of conversion, it
is not necessary that the property be
wrongfully obtained.

8. Conversion and Civil Theft O114(5)

When property is otherwise lawfully
held, a demand and refusal are usually
required to prove the conversion.

9. Judgment O181(33)

Genuine issues of material fact existed
as to whether boyfriend and his mother
dispossessed his former girlfriend of her
belongings by moving them out of boy-
friend’s apartment and into a storage unit,
and thus precluded summary judgment in
favor of boyfriend and mother in action for
trespass to chattels.  Rules Civ.Proc., Rule
56(C); Restatement (Second) of Torts
§§ 217(a, c), 218, 221.

10. Trespass O49

An award of nominal damages in the
absence of proof of actual damages may be
made in an action for trespass to chattels
when there has been a dispossession of the
other of the chattel.  Restatement (Sec-
ond) of Torts §§ 217(a, c), 218, 221.

11. Judgment O183

Trial court did not err in granting
summary judgment to former boyfriend on
girlfriend’s invasion of privacy claim alleg-
ing that boyfriend invaded her privacy
when he removed her personal effects
from his apartment in which she briefly
resided with him, where girlfriend failed to
set forth any legal argument supporting
her claim and instead merely made blanket
assertions that boyfriend invaded her pri-
vacy.  Rules Civ.Proc., Rule 56(C).

12. Torts O329
The tort of invasion of privacy in-

cludes four separate torts: (1) intrusion
upon the plaintiff’s seclusion or solitude, or
into his private affairs; (2) public disclo-
sure of embarrassing private facts about
the plaintiff; (3) publicity which places the
plaintiff in a false light in the public eye;
and (4) appropriation, for the defendant’s
advantage, of the plaintiff’s name or like-
ness.

Jeffrey V. Hawkins, Attorney at Law,
for Appellant.

Brian A. Smith, Attorney at Law, for
Appellees.

SCHAFER, Judge.

{¶ 1} Plaintiff–Appellant, Ashley Mer-
cer, appeals the judgment of the Akron
Municipal Court granting summary judg-
ment in favor of Defendants–Appellees,
Christopher and Julie Halmbacher.  This
Court affirms in part, reverses in part, and
remands.

I.

{¶ 2} Ashley Mercer and Christopher
Halmbacher began a romantic relationship
in 2014.  After a few months of dating, Ms.
Mercer moved into Mr. Halmbacher’s
apartment in Akron, Ohio and was provid-
ed with her own key to the residence.  The
relationship quickly turned sour.  In June
of 2014, Mr. Halmbacher received an ex
parte civil protection order against Ms.
Mercer.1

{¶ 3} On May 29, 2014, Mr. Halmbacher
informed Ms. Mercer that she was no long-
er welcome at his apartment and that she
needed to move out immediately.  Ms.

1. A full hearing on the issuance of a civil
protection order was later held in July of

2014.
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Mercer summoned the police to the apart-
ment.  The police instructed Mr. Halm-
bacher not to undertake self-help meas-
ures to evict Ms. Mercer and informed him
that he would need to go through the
formal eviction process.  Despite this ad-
monishment, on May 30, 2014, Mr. Halm-
bacher and his mother, Julie Halmbacher,
proceeded to change the locks to the
apartment and moved all of Ms. Mercer’s
personal belongings into a separate stor-
age unit. Mr. Halmbacher provided Ms.
Mercer with a key to the storage unit the
next day.

{¶ 4} On July 3, 2014, Ms. Mercer filed
a complaint in the Akron Municipal Court
against Mr. Halmbacher and his mother
for wrongful eviction, conversion, trespass
to chattels, and invasion of privacy.  Mr.
Halmbacher denied Ms. Mercer’s allega-
tions in his answer and filed a counter-
claim.  After the parties exchanged dis-
covery, both parties filed motions for
summary judgment and responses there-
to.

{¶ 5} On December 16, 2014, the trial
court granted summary judgment in favor
of Mr. Halmbacher and his mother on all
four of Ms. Mercer’s claims and denied
Ms. Mercer’s motion for summary judg-
ment. Ms. Mercer initially appealed the
trial court’s judgment, but this Court dis-
missed her attempted appeal for lack of
jurisdiction due to Mr. Halmbacher’s coun-
terclaim that was still pending before the
trial court.  Mr. Halmbacher voluntarily
dismissed his counterclaim against Ms.
Mercer on remand, after which Ms. Mer-
cer again filed a notice of appeal.

{¶ 6} Ms. Mercer timely filed the pres-
ent appeal, raising one assignment of error
for our review.

II.

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED WHEN
IT GRANTED THE DEFENDANT’S

MOTION FOR SUMMARY JUDG-
MENT PURSUANT TO RULE 56 OF
THE OHIO RULES OF CIVIL PRO-
CEDURE.

{¶ 7} In her sole assignment of error,
Ms. Mercer argues that the trial court
erred in granting summary judgment in
favor of Appellees on all four of her tort
claims.  We agree to the extent that the
trial court erred in granting summary
judgment on Ms. Mercer’s trespass to
chattels claim.

A. Standard of Review

{¶ 8} We review an award of summary
judgment de novo.  Grafton v. Ohio Edi-
son Co., 77 Ohio St.3d 102, 105, 671 N.E.2d
241 (1996).  Summary judgment is only
appropriate where (1) no genuine issue of
material fact exists;  (2) the movant is enti-
tled to judgment as a matter of law;  and
(3) the evidence can only produce a finding
that is contrary to the non-moving party.
Civ.R. 56(C).  Before making such a con-
trary finding, however, a court must view
the facts in the light most favorable to the
non-moving party and must resolve any
doubt in favor of the non-moving party.
Murphy v. Reynoldsburg, 65 Ohio St.3d
356, 358–359, 604 N.E.2d 138 (1992).

{¶ 9} Summary judgment consists of a
burden-shifting framework.  To prevail on
a motion for summary judgment, the party
moving for summary judgment must first
be able to point to evidentiary materials
that demonstrate there is no genuine issue
as to any material fact, and that the mov-
ing party is entitled to judgment as a
matter of law.  Dresher v. Burt, 75 Ohio
St.3d 280, 293, 662 N.E.2d 264 (1996).
Once a moving party satisfies its burden of
supporting its motion for summary judg-
ment with sufficient and acceptable evi-
dence pursuant to Civ.R. 56(C), Civ.R.
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56(E) provides that the non-moving party
may not rest upon the mere allegations or
denials of the moving party’s pleadings.
Rather, the non-moving party has a recip-
rocal burden of responding by setting
forth specific facts, demonstrating that a
‘‘genuine triable issue’’ exists to be litigat-
ed for trial.  State ex rel. Zimmerman v.
Tompkins, 75 Ohio St.3d 447, 449, 663
N.E.2d 639 (1996).

B. Wrongful Eviction Claim

[1] {¶ 10} Ms. Mercer argues that the
trial court erred in granting summary
judgment in favor of Appellees on her
wrongful eviction claim.  Specifically, Ms.
Mercer contends that she and Mr. Halm-
bacher entered into a landlord/tenant rela-
tionship and that by evicting her, Appel-
lees violated R.C. 5321.15(B).

[2, 3] {¶ 11} R.C. Chapter 5321, Ohio’s
Landlord–Tenant Act, regulates the rela-
tionship between residential landlords and
their tenants.  R.C. 5321.15(A) provides
that landlords may only evict residential
tenants by following the procedures set
forth in R.C. Chapters 1923, 5303, and
5321.  R.C. 5321.01(B) defines a landlord
as ‘‘the owner, lessor, or sublessor of resi-
dential premises, the agent of the owner,
lessor, or sublessor, or any person author-
ized by the owner, lessor, or sublessor to
manage the premises or to receive rent
from a tenant under a rental agreement.’’
A tenant is an individual who is ‘‘entitled
under a rental agreement to the use and
occupancy of residential premises to the
exclusion of others.’’  R.C. 5321.01(A).  A
rental agreement is ‘‘any agreement or
lease, written or oral, which establishes or
modifies the terms, conditions, rules, or
any other provisions concerning the use
and occupancy of residential premises by
one of the parties.’’  R.C. 5321.01(D).  ‘‘A
tenant at will is one who, under the terms
of a written lease agreement, continues in
a tenancy as long as the parties mutually

agree.’’  Stone v. Cazeau, 9th Dist. Lorain
No. 07CA009164, 2007-Ohio-6213, 2007 WL
4146777, ¶ 6, citing Freedline v. Cielensky,
115 Ohio App. 138, 141, 184 N.E.2d 433
(9th Dist.1961), quoting Say v. Stoddard,
27 Ohio St. 478 (1875).  ‘‘An individual who
lives in a residence with another without a
rental agreement and without the payment
of rent is not a tenant and cannot maintain
an action for wrongful eviction.’’  Id., cit-
ing Ogle v. Disbrow, 6th Dist. Lucas Nos.
L–04–1373, L–05–1102, 2005-Ohio-4869,
2005 WL 2249582, ¶ 17.

{¶ 12} Mr. Halmbacher and his mother
argued in their motion for summary judg-
ment that they are entitled to summary
judgment on Ms. Mercer’s wrongful evic-
tion claim because Ms. Mercer failed to
put forth any evidence showing that she
was a tenant for purposes of R.C. Chapter
5321.  Specifically, Appellees contend that
Ms. Mercer provided no evidence demon-
strating that she either entered into a
rental agreement or paid any rent or bills
during her time residing at the apartment.
Appellees’ motion for summary judgment
was supported by Mr. Halmbacher and his
mother’s respective affidavits setting forth
facts to this effect.  Moreover, their mo-
tion for summary judgment was supported
by a discovery request, wherein Appellees
asked Ms. Mercer to provide them with all
documents evidencing a tenancy in the
apartment, or a contract, oral lease, or
other agreement between her and either
Mr. Halmbacher or his mother.  To each
request for the production of these docu-
ments, Ms. Mercer tersely replied:
‘‘None.’’

{¶ 13} Ms. Mercer’s motion for sum-
mary judgment, on the other hand, asserts
that Ms. Mercer did establish a landlord-
tenant relationship with Mr. Halmbacher.
In support of her argument, Ms. Mercer
points to Mr. Halmbacher’s testimony dur-
ing the July 10, 2014 hearing in domestic



1016 Ohio 44 NORTH EASTERN REPORTER, 3d SERIES

relations court on the previously issued ex
parte civil protection order.  During this
hearing, Mr. Halmbacher testified that Ms.
Mercer formerly resided at his apartment.

{¶ 14} However, Mr. Halmbacher’s tes-
timony that Ms. Mercer briefly resided
with him has no bearing on whether Ms.
Mercer was a ‘‘tenant’’ as that term is
defined in R.C. 5321.01(A).  While Ms.
Mercer and Mr. Halmbacher certainly re-
sided together for a short period of time,
there is no evidence in the record demon-
strating the existence of a landlord-tenant
relationship.  With nothing further in the
record to support her claim, we determine
that Appellees were entitled to judgment
on Ms. Mercer’s wrongful eviction claim as
a matter of law.  Therefore, we conclude
that the trial court did not err in granting
summary judgment in favor of Appellees
on Ms. Mercer’s wrongful eviction claim.

C. Conversion

[4] {¶ 15} Ms. Mercer argues that the
trial court erred in granting summary
judgment in favor of Appellees on her
conversion claim.  Specifically, Ms. Mercer
argues that by moving her personal be-
longings to a storage unit, Appellees de-
prived her of her personal property and
belongings.

[5–8] {¶ 16} ‘‘ ‘[C]onversion is the
wrongful exercise of dominion over proper-
ty to the exclusion of the rights of the
owner, or withholding it from his posses-
sion under a claim inconsistent with his
rights.’ ’’  State ex rel. Toma v. Corrigan,
92 Ohio St.3d 589, 592, 752 N.E.2d 281
(2001), quoting Joyce v. Gen. Motors Corp.,
49 Ohio St.3d 93, 96, 551 N.E.2d 172
(1990).  To prevail on a claim of conver-
sion, a plaintiff must demonstrate ‘‘(1) that
[she] owned or had the right to control the
property at the time of the conversion, (2)
the defendant’s wrongful act or disposition
of the plaintiff’s property rights, and (3)
damages.’’  Pelmar USA, L.L.C. v. Mach.

Exchange Corp., 9th Dist., 2012-Ohio-3787,
976 N.E.2d 282, ¶ 12.  ‘‘It is not necessary
that the property be wrongfully obtained.’’
McCartney v. Universal Elec. Power
Corp., 9th Dist. Summit No. 21643, 2004-
Ohio-959, 2004 WL 384167, ¶ 14.  When
property is otherwise lawfully held, ‘‘ ‘[a]
demand and refusal * * * are usually re-
quired to prove the conversion[.]’ ’’  Fer-
reri v. Goodyear Local No. 2 United Rub-
ber, Cork, Linoleum & Plastic Workers of
Am. Home Assn., 9th Dist. Summit No.
16311, 1994 WL 45740, * 2 (Feb. 9, 1994),
quoting Ohio Tel. Equip. & Sales Inc. v.
Hadler Realty Co., 24 Ohio App.3d 91, 94,
493 N.E.2d 289 (10th Dist.1985).

{¶ 17} In granting summary judgment
in favor of the Appellees on the conversion
claim, the trial court determined that Ms.
Mercer failed to put forth any evidence
demonstrating the existence of a genuine
issue of material fact concerning the dispo-
sition and damages elements.  In their
motion for summary judgment, Appellees
stated that they provided Ms. Mercer with
a key to the storage unit containing her
personal belongings one day after moving
her items out of the apartment.  Appellees
both submitted affidavits attesting to this.
However, a review of Ms. Mercer’s motion
for summary judgment and response to
the Appellees’ motion for summary judg-
ment reveals that Ms. Mercer failed to
point to anything in the record demon-
strating that she made a demand for her
property, was refused access to her per-
sonal property, or suffered damages as a
result of the Appellees’ conduct.  Absent
such a showing, Ms. Mercer’s conversion
claim could not survive summary judg-
ment.  Therefore, we determine that the
Appellees were entitled to judgment as a
matter of law on Ms. Mercer’s conversion
claim and that the trial court did not err
by granting summary judgment in favor of
Appellees.
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D. Trespass to Chattels

[9] {¶ 18} Ms. Mercer contends that
the trial court erred in granting summary
judgment in favor of Appellees on her
trespass to chattels claim.  In her appel-
late brief, Ms. Mercer reiterates the same
arguments made in support of her conver-
sion claim to support her trespass to chat-
tels claim.

{¶ 19} While authority under Ohio law
respecting an action for trespass to chat-
tels is ‘‘ ‘extremely meager,’ ’’ it is an ac-
tionable tort and courts applying Ohio law
have turned to the Restatement (Second)
of Torts for guidance.  Dryden v. Cincin-
nati Bell Tel. Co., 135 Ohio App.3d 394,
404, 734 N.E.2d 409 (1st Dist.1999), quot-
ing CompuServe, Inc. v. Cyber Pro-
motions, 962 F.Supp. 1015, 1021 (S.D.Ohio
1997);  Stainbrook v. Fox Broadcasting
Co., N.D.Ohio No. 3:05 CV 7380, 2006 WL
3757643, * 3 (N.D.Ohio Dec. 19, 2006).

{¶ 20} ‘‘A trespass to chattel occurs
when one intentionally dispossesses anoth-
er of their personal property.’’  Conley v.
Caudill, 4th Dist. Pike No. 02CA697, 2003-
Ohio-2854, 2003 WL 21278885, ¶ 7, citing
75 American Jurisprudence 2d (1991),
Trespass, Section 17, at 23.  According to
the Second Restatement, a trespass to a
chattel may be committed by intentionally:

(a) dispossessing another of the chattel,
or

(b) using or intermeddling with a chattel
in the possession of another.

1 Restatement of the Law 2d, Torts, Sec-
tion 217 (1965).  However, one who com-
mits a trespass to a chattel is subject to
liability to the possessor of the chattel if,
but only if:

(a) he dispossesses the other of the
chattel, or

(b) the chattel is impaired as to its con-
dition, quality, or value, or

(c) the possessor is deprived of the use
of the chattel for a substantial time, or
(d) bodily harm is caused to the posses-
sor, or harm is caused to some person or
thing in which the possessor has a legal-
ly protected interest.

1 Restatement of the Law 2d, Torts, Sec-
tion 218 (1965).  Section 221 defines the
various ways in which one may dispossess
another of a chattel.  According to this
section of the Restatement, a dispossession
may be committed by intentionally:

(a) taking a chattel from the possession
of another without the other’s consent,
or
(b) obtaining possession of a chattel
from another by fraud or duress, or
(c) barring the possessor’s access to a
chattel, or
(d) destroying a chattel while it is in
another’s possession, or
(e) taking the chattel into the custody of
the law.

1 Restatement of the Law 2d, Torts, Sec-
tion 221 (1965).

{¶ 21} Sections 217(a) and (c) of the
Second Restatement are the only relevant
provisions under the facts of this case.  In
granting summary judgment in favor of
the Appellees, the trial court determined
that Ms. Mercer failed to put forth evi-
dence demonstrating the existence of a
genuine issue of material fact showing that
she was either dispossessed of her proper-
ty, that she was deprived the use of her
property for a substantial amount of time,
and that Ms. Mercer failed to allege or
prove damages as a result of the defen-
dants’ conduct.

{¶ 22} In support of their motion for
summary judgment, Appellees both sub-
mitted an affidavit wherein they respec-
tively swear that they moved Ms. Mercer’s
belongings out of the apartment and into a
storage unit.  Both parties also included a
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transcript from the 2014 civil protection
order hearing wherein Mr. Halmbacher
testified to same.  The Appellees further
attest in their respective affidavits that
they provided Ms. Mercer with a key to
the storage unit containing her personal
property just one day after they removed
her belongings from the apartment.

{¶ 23} We conclude that the Appellees’
conduct in this matter fits squarely within
the Second Restatement’s definition of
‘‘dispossession.’’  The evidence put forth in
each parties’ respective motion for sum-
mary judgment reveals that the Appellees
intentionally assumed control over chattel
in a manner that was inconsistent with Ms.
Mercer’s possessory interest.  Contrary to
the trial court’s analysis, the total duration
of that dispossession is irrelevant when
determining whether one has been ‘‘dis-
possessed’’ of their property under the
Second Restatement.

[10] {¶ 24} Moreover, we conclude that
the trial court erred as a matter of law in
determining that a trespass to chattels
claim will not be supported by nominal
damages.  Consistent with the Second Re-
statement, we hold that an award of nomi-
nal damages in the absence of proof of
actual damages may be made in an action
for trespass to chattels when there has
been a dispossession.  1 Restatement of
the Law 2d, Torts, Section 218, comment d
(1965) (‘‘Where the trespass to the chattel
is a dispossession, the action will lie al-
though there has been no impairment of
the condition, quality, or value of the chat-
tel, and no other harm to any interest of
the possessor.  He may recover at least
nominal damages for the loss of posses-
sion, even though it is of brief duration and
he is not deprived of the use of the chattel
for any substantial length of time.’’).

{¶ 25} Therefore, we determine that the
Appellees were not entitled to judgment as
a matter of law on Ms. Mercer’s trespass

to chattels claim and that the trial court
erred by granting summary judgment in
favor of Appellees.

E. Invasion of Privacy

[11] {¶ 26} Lastly, Ms. Mercer argues
that the trial court erred in granting sum-
mary judgment in favor of the Appellees
on her invasion of privacy claim.  Ms.
Mercer alleges that the Appellees invaded
her privacy when they removed her per-
sonal effects from the apartment and
placed them into the storage unit.

[12] {¶ 27} We have previously ac-
knowledged claims for invasion of privacy
as:

involving ‘‘the publicizing of one’s pri-
vate affairs with which the public has no
legitimate concern, or the wrongful in-
trusion into one’s private activities in
such a manner as to outrage or cause
mental suffering, shame or humiliation
to a person of ordinary sensibilities.’’

Lamar v. A.J. Rose Mfg. Co., 9th Dist.
Lorain No. 99CA007326, 2000 WL
1507919, * 5 (Oct. 11, 2000), quoting Housh
v. Peth, 165 Ohio St. 35, 133 N.E.2d 340
(1956), paragraph two of the syllabus.
The tort of invasion of privacy includes
four separate torts:  (1) intrusion upon the
plaintiff’s seclusion or solitude, or into his
private affairs;  (2) public disclosure of em-
barrassing private facts about the plaintiff;
(3) publicity which places the plaintiff in a
false light in the public eye;  and (4) appro-
priation, for the defendant’s advantage, of
the plaintiff’s name or likeness.  Piro v.
Franklin Twp., 102 Ohio App.3d 130, 144,
656 N.E.2d 1035 (9th Dist.1995), citing Kil-
lilea v. Sears, Roebuck & Co., 27 Ohio
App.3d 163, 166, 499 N.E.2d 1291 (10th
Dist.1985).

{¶ 28} After reviewing the record, we
conclude that Ms. Mercer has failed to
meet her reciprocal burden of proving that
a genuine issue of material fact exists.
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Ms. Mercer’s reply to the Halmbachers’
motion for summary judgment does not
even discuss her invasion of privacy claim
or lay out facts supporting her argument.
Additionally, Ms. Mercer failed to set forth
any legal argument supporting her inva-
sion of privacy claim either in her com-
plaint, opposition to summary judgment,
or appellate brief.  Rather, Ms. Mercer
merely makes blanket allegations that Ap-
pellees invaded her privacy.  In light of
this, we conclude that the trial court did
not err in granting summary judgment on
behalf of Appellees with regard to Ms.
Mercer’s invasion of privacy claim.

{¶ 29} Accordingly, Ms. Mercer’s assign-
ment of error is sustained insofar as the
trial court erred in granting summary
judgment in favor of the Appellees on the
trespass to chattels claim.

III.

{¶ 30} Ms. Mercer’s sole assignment of
error is sustained in part.  The judgment
of the Akron Municipal Court is affirmed
in part, reversed in part, and the cause
remanded for further proceedings consis-
tent with this opinion.

Judgment affirmed in part, reversed in
part, and cause remanded.

CARR, P.J., and WHITMORE, J.,
concur.

,
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In the Matter of the GUARDIANSHIP
OF FRED VAN DYKE.

No. 26465.

Court of Appeals of Ohio,
Second District, Montgomery County.

Oct. 9, 2015.

Background:  Successor guardian brought
surcharge action, seeking repayment of
monies paid former guardian without court
authorization, as well as accounting ex-
penses and legal fees. The Probate Court,
Montgomery County, No. 2008–GRD–259,
ordered a total surcharge against former
guardian in the sum of $18,271.50. Former
guardian appealed.

Holdings:  The Court of Appeals, No.
26465, Fain, J., held that:

(1) statutory provision that permitted a
surcharge for assets conveyed away
from a guardianship estate was not
limited in scope only to assets con-
cealed or embezzled from the estate;

(2) evidence was sufficient to support a
conclusion that former guardian was
made aware that prior court approval
was required for payments to herself
of fees from the guardianship estate;

(3) Probate Court found former guardian
guilty of unauthorized conveyances
from the guardianship estate, as re-
quired for successor guardian to recov-
er those conveyances;

(4) costs necessary to trace assets, recon-
struct records, attorney fees, account-
ant fees and costs that were a direct
and proximate result of the former
guardian’s actions in the administra-
tion of her duties to the estate, as well
as her failure to file an accounting in a
timely manner, constituted valid costs
that could be assessed against former
guardian;



























oath is according to the form and effect of stat. 27 Eliz. and according to the
count '

Mich. 6. Jac. Rot. 639. Robert Banks, gent. brought an action upon the statute
of Winton, 13 Ed. 1. against the inhabitants of the hundred of Burnham in the
county of Bucks; and counted, that certain misdoers, to the plaintiff unknown, at
Hitcham, in the county aforesaid, which town is in the hundred of Burnham, the 22
Nov. anno regi Regis Jacobi 5. assaulted the plaintiff, and robbed him of 251. 3s. 2d.
ol ; and that the plaintiff immediately after the robbery, scil. the 22d of Nov. at
Joplow and Manlow, in the county aforesaid, which were towns next the said town
of Hitcham, within the said hundred, made hue and cry of the said robbery, and gave
notice of the said robbery to the inhabitants of the said towns of Joplow and Man-
low; and after the said robbery, and within twenty days before the purchase of the
writ, sell. 19th day of Feb. anno 5, at Dorney in the county aforesaid, the plaintiff,
before Sir Win. Gerrard, Knt. then justice of peace within the same county, an
inhabitant next to the said hundred, being examined upon his oath, according to the
statute of 27 El. the plaintiff upon his oath said, that he did not know the parties
who (lid rob him, nor any of them: and since the said robbery are forty days past,
and the inhabitants of the said hundred of Burnham have not made amends of the
said robbery to the plaintiff, nor the body of the felons and misdoers aforesaid, nor
any of them have taken, nor answered their bodies, nor the bodies of them, but have
suffered the felons to escape. To which the defendants plead (not guilty) and a renire
facias was awarded to the sheriff, de ricineto of the hundred of Stoke, which is the
hundred next adjacent to the said hundred of Burnham: and the jury gave a special
verdict; they found that the plaintiff was robbed, and that he made hue and cry in
manner and form, as he hath counted, and found over, that the plaintiff was sworn
before the said Sir William Gerrard, then being a justice of peace within the
same county, and an inhabitant next unto the hundred of Burnham, and said upon
his oath in these English words, "that he, on Thursday, being the two and twentieth
day of November, 1608, riding under Hitcham Wood, in the parish of Hitcham,
within the hundred of Burnham, was then and there set upon by two horsemen,
which then, nor at this present he did, nor doth know, and by them robbed and
spoiled of the just sum of 251. 3s. 2d. ob. not without great danger of his life :" but
whether the said oath so taken is true, according to the form and effect of the said
Act of 27 El. and according to the count, and jurors pray the direction of the
Court (.1).

[63) MOUSE'S CASE.

Mich. 6. Jac. 1.

If a ferryman surcharge a barge, any passenger may cast the things out of the barge,
in case of necessity, for the safety of the lives of the passengers; and the owners
shall have their remedy against the ferryman.

If there be no surcharge, and the danger accrued only by the act of God, no default
being in the ferryman, every one ought to bear his own loss.

If a tempest arise at sea, lerandi naris ca suz, and for the salvation of the lives of the
men, passengers may cast over the merchandizes, &c.

In an action of trespass brought by Mouse, for a casket, and a hundred and thirteen
pounds, taken and carried away, the case was, the ferryman of Gravesend, took forty-
seven passengers into his barge, to pass to London, and Mouse was one of them, and
the barge being upon the water, a great tempest happened, and a strong wind, so that
the barge and all the passengers were in danger to be drowned, if a hogshead of wine
and other ponderous things were not cast out, for the safeguard of the lives of the

I | (.A) Vid. the notes of Serjt. Williams, Pinkney v. inhabitants de Rotel, 2 Saund. 374,
for the proceedings against the hundred, upon the Statute of Hue and Cry.

MlOUSE'S CASE 134112 CO. RF2P. 63.



PROHIBITIONS DEL ROY

men : it was resolved per totam Curiam, that in case of necessity, for the saving of the
lives of the passengers, it was lawful to the defendant, being a passenger, to cast the
casket of the plaintiff out of the barge, with the other things in it; for qied quis ob
tutelam eoporis sui fecerit, jure id fecisse viletur, to which the defendant pleads all this
special matter; and the plaintiff replies, de injuria s2ta propria absque tali causa: and
the first day of this term, this issue was tried, and it was proved directly, that if the
things had not been cast out of the barge, the passengers had been drowned; and that
lerandi causa they were ejected, some by one passenger, and some by another; and
upon this the plaintiff was nonsuit.

It was also resolved, that although the ferryman surcharge the barge, yet for
safety of the lives of passengers in such a time and accident of necessity, it is lawful
for any passenger to cast the things out of the barge: and the owners shall have their
remedy upon the surcharge against the ferryman, for the fault was in him upon the
surcharge; but if no surcharge was, but the danger accrued only by the act of God,
as by tempest, no default being in the ferryman, everyone ought to bear his loss for
the safeguard and life of a man : for interest reitniblice quod homines conserrentur, 8 Ed. 4.
23, &c. 12 H. 8. 15. 28 H. 8. Dyer, 36. plucking down of a house, in time of fire, &e.
and this pro bonopublico; et conserratio ikte horninis est bonum publicum. So if a tempest
arise in the sea, lerandi navis causa, and for salvation of the lives of men, it may be
lawful for passengers to cast over the merehandizes, &c.

PROHIBITIONS DEL ROY.

Mich. 5 Jacobi 1.

The King in his own person cannot adjudge any case, either criminal or betwixt party
and party; but it ought to be determined and adjudged in some Court of Justice,
according to the law and custom of England.

The King may sit in the King's Bench, but the Court gives the judgment. No King
after the conquest assumed to himself to give any judgment in any cause whatsoever
which concerned the administration of justice, within the realm; but these causes
were solely determined in the Courts of Justice.

The King cannot arrest any man.

4 Inst. 71. Com. Dig. Courts, A. See and note the introduction to
Gibson's Codex, p. 20, 21.

Note, upon Sunday the 10th of November in this same term, the King, upon
complaint made to him by Bancroft, Archbishop of Canterbury, concerning prohibitions,
the King was informed, that when the question was made of what matters the
Ecclesiastical Judges have cognizance, either upon the exposition of the statutes
concerning tithes, or any other thing ecclesiastical, or upon the statute 1 El.
concerning the high commission or in any other case in which there is not express
authority in law, the King himself may decide it in his Royal person; and that the
Judges are but the delegates of the King, and that the King may take what causes he
shall please to determine, from the determination of the Judges, and may determine
them himself. And the Archbishop said, that this was clear in divinity, that such
authority belongs to the King by the word of God in the Scripture. To which it was
answered by me, in the presence, and with the clear consent of all the Judges of
England, and Barons of the Exchequer, that the King in his own [64] person cannot
adjudge any case, either criminal, as treason, felony, &c. or betwixt party and party,
concerning his inheritance, chattels, or goods, &c. but this ought to be determined
and adjudged in some Court of Justice, according to the law and custom of England;
and always judgments are given, ideo consideratun est pcer Curiam, so that the Court
gives the judgment; and the King hath his Court, viz. in the Upper House of Parlia
ment, in which lie with his Lords is the supreme Judge over all other Judges ; for if
error be in the Common Pleas, that may be reversed in the King's Bench ; and if the
Court of King's Bench err, that may be reversed in the Upper House of Parliament,

1342 12 CO. REP. M4
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Arnulfo MORENO and Yamileth
Moreno, Appellants,

v.

Jose DIAZ and George
Lopez, Appellees.

No. 3D06–241.

District Court of Appeal of Florida,
Third District.

Dec. 13, 2006.

Background:  Motorist and his wife filed a
complaint against defendant driver and
owner of driver’s vehicle after motorist
was injured when his vehicle was rear-
ended by driver. The Circuit Court, Mia-
mi-Dade County, Jon I. Gordon, J., en-
tered judgment on jury verdict and then
granted driver and owner’s motion for re-
mittitur or a new trial as to past and
future medical expenses. Motorist appeal-
ed.

Holdings:  The District Court of Appeal,
Cortiñas, J., held that:

(1) jury did not have to find that motorist
sustained a permanent injury to award
future medical expenses, and

(2) evidence was insufficient to support
the jury’s award of $171,000 for future
medical expenses, and thus remittitur
was proper.

Affirmed.

1. Appeal and Error O979(5)
A trial court’s order for remittitur or

new trial is reviewed for abuse of discre-
tion.

2. New Trial O162(1)
If the jury verdict is excessive, remit-

titur is the appropriate remedy.

3. New Trial O76(1), 162(1)
A trial judge may set aside a jury’s

verdict on grounds of excessiveness and

order remittitur if the record affirmatively
shows the impropriety of the verdict, or if
the trial judge makes a determination that
the jury was influenced by factors outside
the record.

4. Damages O43

Jury did not have to find that motorist
sustained a permanent injury to award
future medical expenses, in motor vehicle
negligence case; recovery for future medi-
cal expenses was permitted as long as
there was sufficient evidence the motorist
would reasonably incur future medical ex-
penses for a condition arising from the
motor vehicle collision.

5. Damages O127.71(2)

 Evidence O571(10)

 New Trial O162(1)

Evidence was insufficient to support
the jury’s award of $171,000 for future
medical expenses, in motor vehicle negli-
gence case, and thus remittitur was prop-
er; expert testimony established that there
was a 25% probability that motorist would
require an additional back surgery in the
future, and the estimated cost of that sur-
gery was $79,000.  West’s F.S.A.
§§ 768.74, 768.74(5).

Beckham & Beckham and Robert Beck-
ham, Miami, for appellants.

Douberley & Cicero and William M.
Douberley, Sunrise, for appellees.

Before WELLS, CORTI hNAS, and
ROTHENBERG, JJ.

CORTI hNAS, Judge.

The plaintiffs, Arnulfo Moreno and his
wife Yamileth Moreno (collectively ‘‘the
Morenos’’), appeal an order granting
George Lopez and Jose Diaz’s (collectively
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‘‘defendants’’) motion for remittitur or new
trial as to past and future medical ex-
penses awarded by a jury.  We affirm.

Arnulfo Moreno was injured in a rear-
end motor vehicle collision with the defen-
dants.1  The Morenos sued the defendants
and sought compensatory damages for
past medical expenses, future medical ex-
penses, past and future lost wages, pain
and suffering, and loss of consortium.
Specifically, Arnulfo Moreno alleged that
as a result of the collision, he suffered two
herniated discs in his lower back and inju-
ries to his hand, which required surgery.

The defendants admitted liability and a
jury trial was held on the issue of damages
only.  At trial, the jury heard conflicting
evidence from six medical doctors regard-
ing Arnulfo Moreno’s injuries.  A neuro-
surgeon, one of the Morenos’ experts, tes-
tified that statistically twenty-five percent
(25%) of people with Arnulfo Moreno’s
back injury would require additional sur-
gery within ten (10) years.  He testified
that the cost of that surgery was between
$50,000 and $75,000, with an additional
$3000 to $4000 for rehabilitative therapy.
Additionally, an orthopedic surgeon, also a
medical expert for the Morenos, stated
that the back surgery, if necessary, would
cost between $60,000 and $80,000.  Al-
though the jury ultimately found that Ar-
nulfo Moreno was not permanently injured
as a result of the collision, it awarded the
Morenos $171,000 in future medical ex-
penses.  Additionally, the jury also award-
ed the Morenos $110,000 in past medical
expenses.2

Thereafter, the defendants filed a mo-
tion to reduce the verdict by $10,000 as a
set-off for PIP benefits, and a motion for
remittitur or new trial on the issue of past
and future medical expenses.  At the hear-
ing on the post-trial motions, the defen-
dants agreed to reduce the amount of past
medical expenses to $100,000, less the PIP
setoff.3  However, the trial court found
that the record did not support an award
of future medical expenses in excess of
$79,000.  The trial court issued an order
granting the defendants’ motion for remit-
titur or, alternatively, if the Morenos did
not agree with the remittitur, granting a
new trial.  The Morenos rejected the re-
mittitur and filed this appeal.

[1–3] A trial court’s order for remitti-
tur or new trial is reviewed for abuse of
discretion.  See Russell v. KSL Hotel
Corp., 887 So.2d 372, 377–81 (Fla. 3d DCA
2004) (citing Brown v. Estate of Stuckey,
749 So.2d 490, 497–98 (Fla.1999));  McCar-
thy Bros. Co. v. Tilbury Constr., Inc., 849
So.2d 7, 9 (Fla. 1st DCA 2003) (citations
omitted).  If the jury verdict is excessive,
remittitur is the appropriate remedy.
McCarthy, 849 So.2d at 9. A trial judge
may set aside a jury’s verdict on grounds
of excessiveness and order remittitur if the
record affirmatively shows the impropriety
of the verdict, or if the trial judge makes a
determination that the jury was influenced
by factors outside the record.  See Kaine
v. Gov’t Employees Ins. Co., 735 So.2d 599,
600–01 (Fla. 3d DCA 1999) (citing Bould v.
Touchette, 349 So.2d 1181, 1184 (Fla.1977))
(ordering the trial court to reinstate the
jury’s verdict upon finding that the record

1. Defendant Lopez was driving defendant
Diaz’s motor vehicle with his permission.

2. Notably, the trial court did not admit Arnul-
fo Moreno’s past medical records into evi-
dence;  therefore, the jury based its decision
on the expert testimony presented by the par-
ties.

3. The defendants stipulate to the $100,000
figure for past medical expenses only for pur-
poses of the instant appeal.  If there is to be a
new trial on damages, the defendants main-
tain that the Morenos will have to prove both
past and future medical expenses.
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revealed sufficient evidence to support the
amount awarded for loss of past earnings).

In Auto–Owners Insurance Co. v.
Tompkins, 651 So.2d 89, 90 (Fla.1995), the
Florida Supreme Court held that a jury
need not find that a plaintiff suffered a
permanent injury before it can award fu-
ture economic damages.  Nevertheless, it
is well-established that a plaintiff is only
entitled to damages for future medical ex-
penses which are supported by sufficient
evidence in the record.  See, e.g., Garriga
v. Guerra, 753 So.2d 146, 147–48 (Fla. 3d
DCA 2000) (citations omitted);  Fravel v.
Haughey, 727 So.2d 1033, 1037–38 (Fla.
5th DCA 1999)(finding that an award in
the amount of $200,000 for future medical
expenses was not supported by the evi-
dence where the plaintiff’s doctor testified
that a future surgery would cost between
$20,000 and $25,000);  Nuta v. Genders,
617 So.2d 329, 331 (Fla. 3d DCA 1993)(re-
versing part of a judgment awarding fu-
ture medical expenses where the plaintiff
presented no evidence regarding a specific
amount for future medical expenses);  Bro-
ward Cmty. Coll. v. Schwartz, 616 So.2d
1040, 1041 (Fla. 4th DCA 1993)(finding
that the evidence was insufficient to sup-
port an award for future medical expenses
in excess of $300 where the plaintiff’s doc-
tor testified that the plaintiff may require
an additional surgery at a cost of $300);  cf.
Metrolimo, Inc. v. Lamm, 666 So.2d 552,
553 (Fla. 3d DCA 1995)(finding that an
award in the amount of $150,000 for future
medical expenses and nursing care was
supported by the testimony of the plain-
tiff’s medical experts).

[4] Here, we agree with the Morenos’
contention that the jury did not have to
find that Arnulfo Moreno sustained a per-
manent injury to award future medical

expenses.  Recovery for future medical ex-
penses in this case is permitted, as long as
there is sufficient evidence that Arnulfo
Moreno would reasonably incur medical
expenses for a condition arising from the
motor vehicle collision.  However, as the
Morenos also contend on appeal, the jury’s
verdict for future medical expenses,
$171,000, must be supported by sufficient
evidence in the record before us.

[5] In conjunction with the well-estab-
lished Florida law on remittitur, section
768.74, Florida Statutes (2001),4 delineates
certain criteria a trial court must follow in
determining if an award is excessive and,
therefore, contrary to the weight of the
evidence.  See Fravel, 727 So.2d at 1037;
Kaine, 735 So.2d at 601.  Section 768.74(5)
states, in relevant part, as follows:

(5) In determining whether an award is
excessive or inadequate in light of the
facts and circumstances presented to the
trier of fact and in determining the
amount, if any, that such award exceeds
a reasonable range of damages or is
inadequate, the court shall consider the
following criteria:

(a) Whether the amount awarded is in-
dicative of prejudice, passion, or corrup-
tion on the part of the trier of fact;

(b) Whether it appears that the trier of
fact ignored the evidence in reaching a
verdict or misconceived the merits of the
case relating to the amount of damages
recoverable;

(c) Whether the trier of fact took im-
proper elements of damages into ac-
count or arrived at the amount of dam-
ages by speculation and conjecture;

(d) Whether the amount awarded bears
a reasonable relation to the amount of

4. Section 768.043, Florida Statutes (2001),
similarly authorizes remittitur in actions aris-

ing from the operation of motor vehicles.
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damages proved and the injury suffered;
and
(e) Whether the amount awarded is sup-
ported by the evidence and is such that
it could be adduced in a logical manner
by reasonable persons.

Here, our review of the record reveals
that there is insufficient evidence to sup-
port an award for Arnulfo Moreno’s fu-
ture medical expenses in the amount of
$171,000.  Moreover, the trial judge was
correct in finding that the amount award-
ed does not bear a reasonable relation-
ship to the damages proved at trial.  See
§ 768.74(5)(e), Fla. Stat. (2001).  Arnulfo
Moreno presented testimony from two
experts regarding his future medical ex-
penses.  The testimony of both the neu-
rosurgeon and the orthopedic surgeon de-
scribed the type of surgery and the cost
of the surgery that Mr. Moreno may
need to undergo in the future.  The ex-
pert testimony clearly showed that there
is a twenty-five percent (25%) probability
that Mr. Moreno may require one addi-
tional surgery at an estimated cost of
$79,000 or less.  Therefore, we find that
the amount awarded by the jury,
$171,000, was not within the range testi-
fied to by the Morenos’ medical experts
and was not reasonably related to the
damages actually proven.

Accordingly, we affirm the trial court’s
order granting the defendants’ motion for
remittitur or new trial as to past and
future medical expenses awarded by the
jury.  See § 768.74(4), Fla. (2001)(‘‘If the
party adversely affected by such remittitur
TTT does not agree, the court shall order a
new trial in the cause on the issue of
damages only.’’).

Affirmed.

,
 

 
 

Detlef SAUER, Appellant,

v.

Yolanda SAUER, Appellee.

No. 3D04–2550.

District Court of Appeal of Florida,
Third District.

Dec. 13, 2006.

An Appeal from the Circuit Court for
Miami–Dade County, Judith L. Kreeger,
Judge.

Cain & Snihur and May L. Cain, Miami,
for appellant.

Contreras, Jonasz & Camacho and Jona-
than Jonasz, Coral Gables;  Richard J.
Preira, Miami Beach, for appellee.

Before FLETCHER, SHEPHERD, and
SUAREZ, JJ.

PER CURIAM.

In this dissolution matter the former
husband appeals the final judgment and
raises numerous issues.  We affirm in all
respects, but remand for correction of a
mathematical error in the final judgment.
On Page 15 of the final judgment, the
former husband’s net monthly income, af-
ter payment of his alimony obligations,
should be $5,356.74 instead of the $6,106
found by the court.  The former wife ac-
knowledges that the former husband’s
child support obligation, therefore, would
be 64% or $1,642.24 rather than the 67%
or $1,793.35 found by the court.  We
therefore remand the case for correction of
these errors.

Affirmed and remanded for corrections.
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PHILIP MORRIS USA v. WILLIAMS, personal repre

sentative of ESTATE OF WILLIAMS, DECEASED 

certiorari to the supreme court of oregon 

No. 05–1256. Argued October 31, 2006—Decided February 20, 2007 

In this state negligence and deceit lawsuit, a jury found that Jesse Wil
liams’ death was caused by smoking and that petitioner Philip Morris, 
which manufactured the cigarettes he favored, knowingly and falsely led 
him to believe that smoking was safe. In respect to deceit, it awarded 
$821,000 in compensatory damages and $79.5 million in punitive dam
ages to respondent, the personal representative of Williams’ estate. 
The trial court reduced the latter award, but it was restored by the 
Oregon Court of Appeals. The State Supreme Court rejected Philip 
Morris’ arguments that the trial court should have instructed the jury 
that it could not punish Philip Morris for injury to persons not before 
the court, and that the roughly 100-to-1 ratio the $79.5 million award 
bore to the compensatory damages amount indicated a “grossly exces
sive” punitive award. 

Held: 
1. A punitive damages award based in part on a jury’s desire to pun

ish a defendant for harming nonparties amounts to a taking of property 
from the defendant without due process. Pp. 352–357. 

(a) While “[p]unitive damages may properly be imposed to further 
a State’s legitimate interests in punishing unlawful conduct and deter
ring its repetition,” BMW of North America, Inc. v. Gore, 517 U. S. 559, 
568, unless a State insists upon proper standards to cabin the jury’s 
discretionary authority, its punitive damages system may deprive a de
fendant of “fair notice . . . of  the  severity  of  the  penalty that a State 
may impose,” id., at 574; may threaten “arbitrary punishments,” State 
Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S. 408, 416; and, 
where the amounts are sufficiently large, may impose one State’s (or one 
jury’s) “policy choice” upon “neighboring States” with different public 
policies, BMW, supra, at 571–572. Thus, the Constitution imposes lim
its on both the procedures for awarding punitive damages and amounts 
forbidden as “grossly excessive.” See Honda Motor Co. v. Oberg, 512 
U. S. 415, 432. The Constitution’s procedural limitations are considered 
here. Pp. 352–353. 

(b) The Due Process Clause forbids a State to use a punitive dam
ages award to punish a defendant for injury inflicted on strangers to the 
litigation. For one thing, a defendant threatened with punishment for 
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such injury has no opportunity to defend against the charge. See Lind
sey v. Normet, 405 U. S. 56, 66. For another, permitting such punish
ment would add a near standardless dimension to the punitive damages 
equation and magnify the fundamental due process concerns of this 
Court’s pertinent cases—arbitrariness, uncertainty, and lack of notice. 
Finally, the Court finds no authority to support using punitive damages 
awards to punish a defendant for harming others. BMW, supra, at 568, 
n. 11, distinguished. Respondent argues that showing harm to others 
is relevant to a different part of the punitive damages constitutional 
equation, namely, reprehensibility. While evidence of actual harm to 
nonparties can help to show that the conduct that harmed the plaintiff 
also posed a substantial risk to the general public, and so was particu
larly reprehensible, a jury may not go further and use a punitive dam
ages verdict to punish a defendant directly for harms to those nonpar
ties. Given the risks of unfairness, it is constitutionally important for 
a court to provide assurance that a jury is asking the right question; 
and given the risks of arbitrariness, inadequate notice, and imposing 
one State’s policies on other States, it is particularly important that 
States avoid procedure that unnecessarily deprives juries of proper 
legal guidance. Pp. 353–355. 

(c) The Oregon Supreme Court’s opinion focused on more than rep
rehensibility. In rejecting Philip Morris’ claim that the Constitution 
prohibits using punitive damages to punish a defendant for harm to non
parties, it made three statements. The first—that this Court held in 
State Farm only that a jury could not base an award on dissimilar acts 
of a defendant—was correct, but this Court now explicitly holds that a 
jury may not punish for harm to others. This Court disagrees with the 
second statement—that if a jury cannot punish for the conduct, there is 
no reason to consider it—since the Due Process Clause prohibits a 
State’s inflicting punishment for harm to nonparties, but permits a jury 
to consider such harm in determining reprehensibility. The third state
ment—that it is unclear how a jury could consider harm to nonparties 
and then withhold that consideration from the punishment calculus— 
raises the practical problem of how to know whether a jury punished 
the defendant for causing injury to others rather than just took such 
injury into account under the rubric of reprehensibility. The answer is 
that state courts cannot authorize procedures that create an unreason
able and unnecessary risk of any such confusion occurring. Although 
States have some flexibility in determining what kind of procedures to 
implement to protect against that risk, federal constitutional law obli
gates them to provide some form of protection where the risk of misun
derstanding is a significant one. Pp. 355–357. 
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2. Because the Oregon Supreme Court’s application of the correct 
standard may lead to a new trial, or a change in the level of the punitive 
damages award, this Court will not consider the question whether the 
award is constitutionally “grossly excessive.” Pp. 357–358. 

340 Ore. 35, 127 P. 3d 1165, vacated and remanded. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Souter, and Alito, JJ., joined. Stevens, J., post, p. 358, 
and Thomas, J., post, p. 361, filed dissenting opinions. Ginsburg, J., filed 
a dissenting opinion, in which Scalia and Thomas, JJ., joined, post, p. 362. 

Andrew L. Frey argued the cause for petitioner. With 
him on the briefs were Andrew H. Schapiro, Lauren R. 
Goldman, Murray R. Garnick, Kenneth S. Geller, Evan M. 
Tager, William F. Gary, and Sharon A. Rudnick. 

Robert S. Peck argued the cause for respondent. With 
him on the brief were Ned Miltenberg, Charles S. Tauman, 
James S. Coon, Raymond F. Thomas, William A. Gaylord, 
Maureen Leonard, and Kathryn H. Clarke.* 

*Briefs of amici curiae urging reversal were filed for the Alliance of 
Automobile Manufacturers by H. Christopher Bartolomucci and John T. 
Whatley; for the American Tort Reform Association by Roy T. Englert, 
Jr., and Alan E. Untereiner; for the Chamber of Commerce of the United 
States of America by Jonathan D. Hacker, Robin S. Conrad, and Amar 
D. Sarwal; for the National Association of Manufacturers et al. by Gene 
C. Schaerr, Steffen N. Johnson, Linda T. Coberly, Jan S. Amundson, 
Quentin Riegel, and Donald D. Evans; for the National Association of 
Mutual Insurance Cos. et al. by Sheila L. Birnbaum, Barbara Wrubel, 
Douglas W. Dunham, Ellen P. Quackenbos, J. Stephen Zielezienski, 
David F. Snyder, and Allan J. Stein; for the Pacific Legal Foundation by 
Deborah J. La Fetra and Timothy Sandefur; for the Product Liability 
Advisory Council by Theodore B. Olson, Thomas H. Dupree, Jr., and Theo
dore J. Boutrous, Jr.; for R. J. Reynolds Tobacco Co. et al. by Meir Feder, 
Charles R. A. Morse, James T. Newsom, Donald B. Ayer, and Robert H. 
Klonoff; for the Washington Legal Foundation et al. by Arvin Maskin, 
Daniel J. Popeo, and Paul D. Kamenar; and for Steven L. Chanenson et al. 
by Robert D. Fox and John F. Gullace. 

Briefs of amici curiae urging affirmance were filed for the State of 
Oregon et al. by Hardy Myers, Attorney General of Oregon, Peter Shep
herd, Deputy Attorney General, Mary H. Williams, Solicitor General, and 
Janet A. Metcalf and Kaye E. McDonald, Assistant Attorneys General, 



549US2 Unit: $U17 [03-28-10 12:18:33] PAGES PGT: OPIN

349 Cite as: 549 U. S. 346 (2007) 

Opinion of the Court 

Justice Breyer delivered the opinion of the Court. 

The question we address today concerns a large state
court punitive damages award. We are asked whether the 
Constitution’s Due Process Clause permits a jury to base 
that award in part upon its desire to punish the defendant 
for harming persons who are not before the court (e. g., vic
tims whom the parties do not represent). We hold that such 
an award would amount to a taking of “property” from the 
defendant without due process. 

I 

This lawsuit arises out of the death of Jesse Williams, a 
heavy cigarette smoker. Respondent, Williams’ widow, rep
resents his estate in this state lawsuit for negligence and 
deceit against Philip Morris, the manufacturer of Marlboro, 
the brand that Williams favored. A jury found that Wil
liams’ death was caused by smoking; that Williams smoked 
in significant part because he thought it was safe to do so; 

and by the Attorneys General for their respective States as follows: Bill 
Lockyer of California, J. Joseph Curran, Jr., of Maryland, Mike Hatch of 
Minnesota, Jim Hood of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, 
Mike McGrath of Montana, Patricia A. Madrid of New Mexico, W. A. 
Drew Edmondson of Oklahoma, Mark L. Shurtleff of Utah, and Peg 
Lautenschlager of Wisconsin; for AARP et al. by Elizabeth J. Cabraser 
and Deborah Zuckerman; for the Association of Trial Lawyers of America 
by Gerson H. Smoger and Brent M. Rosenthal; for the Campaign for 
Tobacco-Free Kids et al. by William B. Schultz; for the Center for a Just 
Society by Brian G. Brooks; for Trial Lawyers for Public Justice by Mi
chael V. Ciresi, Roberta B. Walburn, Arthur H. Bryant, and Leslie A. 
Brueckner; for Henry H. Drummonds et al. by Steven C. Berman; for 
Keith N. Hylton et al. by Ronald Simon, Ed Bell, Patrick Carr, Richard 
L. Denney, Charles Siegel, and Gerry L. Spence; and for Neil Vidmar et al. 
by Frederick M. Baron. 

Briefs of amici curiae were filed for the Oregon Forest Industries Coun
cil et al. by Thomas W. Brown; for the Tobacco Control Legal Consortium 
et al. by Edward L. Sweda, Jr.; for Akhil Reed Amar et al. by Kenneth 
Chesebro, Michael J. Piuze, and Arthur McEvoy; and for A. Mitchell Polin
sky et al. by Timothy Lynch. 
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and that Philip Morris knowingly and falsely led him to 
believe that this was so. The jury ultimately found that 
Philip Morris was negligent (as was Williams) and that 
Philip Morris had engaged in deceit. In respect to deceit, 
the claim at issue here, it awarded compensatory damages of 
about $821,000 (about $21,000 economic and $800,000 noneco
nomic) along with $79.5 million in punitive damages. 

The trial judge subsequently found the $79.5 million puni
tive damages award “excessive,” see, e. g., BMW of North 
America, Inc. v. Gore, 517 U. S. 559 (1996), and reduced it to 
$32 million. Both sides appealed. The Oregon Court of 
Appeals rejected Philip Morris’ arguments and restored the 
$79.5 million jury award. Subsequently, Philip Morris 
sought review in the Oregon Supreme Court (which denied 
review) and then here. We remanded the case in light of 
State Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S. 
408 (2003). 540 U. S. 801 (2003). The Oregon Court of Ap
peals adhered to its original views. And Philip Morris 
sought, and this time obtained, review in the Oregon Su
preme Court. 

Philip Morris then made two arguments relevant here. 
First, it said that the trial court should have accepted, but 
did not accept, a proposed “punitive damages” instruction 
that specified the jury could not seek to punish Philip Morris 
for injury to other persons not before the court. In particu
lar, Philip Morris pointed out that the plaintiff ’s attorney 
had told the jury to “think about how many other Jesse Wil
liams in the last 40 years in the State of Oregon there have 
been. . . .  In  Oregon, how many people do we see outside, 
driving home . . . smoking cigarettes? . . .  [C]igarettes . . .  
are going to kill ten [of every hundred]. [And] the market 
share of Marlboros [i. e., Philip Morris] is one-third [i. e., one 
of every three killed].” App. 197a, 199a. In light of this 
argument, Philip Morris asked the trial court to tell the jury 
that “you may consider the extent of harm suffered by others 
in determining what [the] reasonable relationship is” be
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tween any punitive award and “the harm caused to Jesse 
Williams” by Philip Morris’ misconduct, “[but] you are not to 
punish the defendant for the impact of its alleged misconduct 
on other persons, who may bring lawsuits of their own in 
which other juries can resolve their claims . . . .”  Id., at 
280a. The judge rejected this proposal and instead told the 
jury that “[p]unitive damages are awarded against a defend
ant to punish misconduct and to deter misconduct,” and “are 
not intended to compensate the plaintiff or anyone else for 
damages caused by the defendant’s conduct.” Id., at 283a. 
In Philip Morris’ view, the result was a significant likelihood 
that a portion of the $79.5 million award represented punish
ment for its having harmed others, a punishment that the 
Due Process Clause would here forbid. 

Second, Philip Morris pointed to the roughly 100-to-1 ratio 
the $79.5 million punitive damages award bears to $821,000 
in compensatory damages. Philip Morris noted that this 
Court in BMW emphasized the constitutional need for puni
tive damages awards to reflect (1) the “reprehensibility” of 
the defendant’s conduct, (2) a “reasonable relationship” to the 
harm the plaintiff (or related victim) suffered, and (3) the 
presence (or absence) of “sanctions,” e. g., criminal penalties, 
that state law provided for comparable conduct, 517 U. S., 
at 575–585. And in State Farm, this Court said that the 
longstanding historical practice of setting punitive dam
ages at two, three, or four times the size of compensatory 
damages, while “not binding,” is “instructive,” and that 
“[s]ingle-digit multipliers are more likely to comport with 
due process.” 538 U. S., at 425. Philip Morris claimed that, 
in light of this case law, the punitive award was “grossly 
excessive.” See TXO Production Corp. v. Alliance Re
sources Corp., 509 U. S. 443, 458 (1993) (plurality opinion); 
BMW, supra, at 574–575; State Farm, supra, at 416–417. 

The Oregon Supreme Court rejected these and other 
Philip Morris arguments. In particular, it rejected Philip 
Morris’ claim that the Constitution prohibits a state jury 
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“from using punitive damages to punish a defendant for harm 
to nonparties.” 340 Ore. 35, 51–52, 127 P. 3d 1165, 1175 
(2006). And in light of Philip Morris’ reprehensible conduct, 
it found that the $79.5 million award was not “grossly exces
sive.” Id., at 63–64, 127 P. 3d, at 1181–1182. 

Philip Morris then sought certiorari. It asked us to con
sider, among other things, (1) its claim that Oregon had 
unconstitutionally permitted it to be punished for harming 
nonparty victims; and (2) whether Oregon had in effect disre
garded “the constitutional requirement that punitive dam
ages be reasonably related to the plaintiff ’s harm.” Pet. 
for Cert. (I). We granted certiorari limited to these two 
questions. 

For reasons we shall set forth, we consider only the first 
of these questions. We vacate the Oregon Supreme Court’s 
judgment, and we remand the case for further proceedings. 

II 

This Court has long made clear that “[p]unitive damages 
may properly be imposed to further a State’s legitimate in
terests in punishing unlawful conduct and deterring its repe
tition.” BMW, supra, at 568. See also Gertz v. Robert 
Welch, Inc., 418 U. S. 323, 350 (1974); Newport v. Fact Con
certs, Inc., 453 U. S. 247, 266–267 (1981); Pacific Mut. Life 
Ins. Co. v. Haslip, 499 U. S. 1, 22 (1991). At the same time, 
we have emphasized the need to avoid an arbitrary determi
nation of an award’s amount. Unless a State insists upon 
proper standards that will cabin the jury’s discretionary au
thority, its punitive damages system may deprive a defend
ant of “fair notice . . . of the severity of the penalty that a 
State may impose,” BMW, supra, at 574; it may threaten 
“arbitrary punishments,” i. e., punishments that reflect not 
an “application of law” but “a decisionmaker’s caprice,” State 
Farm, supra, at 416, 418 (internal quotation marks omitted); 
and, where the amounts are sufficiently large, it may impose 
one State’s (or one jury’s) “policy choice,” say, as to the condi
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tions under which (or even whether) certain products can be 
sold, upon “neighboring States” with different public poli
cies, BMW, supra, at 571–572. 

For these and similar reasons, this Court has found that 
the Constitution imposes certain limits, in respect both to 
procedures for awarding punitive damages and to amounts 
forbidden as “grossly excessive.” See Honda Motor Co. v. 
Oberg, 512 U. S. 415, 432 (1994) (requiring judicial review 
of the size of punitive awards); Cooper Industries, Inc. v. 
Leatherman Tool Group, Inc., 532 U. S. 424, 443 (2001) (re
view must be de novo); BMW, supra, at 574–585 (excessive
ness decision depends upon the reprehensibility of the de
fendant’s conduct, whether the award bears a reasonable 
relationship to the actual and potential harm caused by the 
defendant to the plaintiff, and the difference between the 
award and sanctions “authorized or imposed in comparable 
cases”); State Farm, supra, at 425 (excessiveness more likely 
where ratio exceeds single digits). Because we shall not de
cide whether the award here at issue is “grossly excessive,” 
we need now only consider the Constitution’s procedural 
limitations. 

III 

In our view, the Constitution’s Due Process Clause forbids 
a State to use a punitive damages award to punish a defend
ant for injury that it inflicts upon nonparties or those whom 
they directly represent, i. e., injury that it inflicts upon those 
who are, essentially, strangers to the litigation. For one 
thing, the Due Process Clause prohibits a State from punish
ing an individual without first providing that individual with 
“an opportunity to present every available defense.” Lind
sey v. Normet, 405 U. S. 56, 66 (1972) (internal quotation 
marks omitted). Yet a defendant threatened with punish
ment for injuring a nonparty victim has no opportunity to 
defend against the charge, by showing, for example in a case 
such as this, that the other victim was not entitled to dam
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ages because he or she knew that smoking was dangerous or 
did not rely upon the defendant’s statements to the contrary. 

For another, to permit punishment for injuring a nonparty 
victim would add a near standardless dimension to the puni
tive damages equation. How many such victims are there? 
How seriously were they injured? Under what circum
stances did injury occur? The trial will not likely answer 
such questions as to nonparty victims. The jury will be left 
to speculate. And the fundamental due process concerns to 
which our punitive damages cases refer—risks of arbitrari
ness, uncertainty, and lack of notice—will be magnified. 
State Farm, 538 U. S., at 416, 418; BMW, 517 U. S., at 574. 

Finally, we can find no authority supporting the use of pu
nitive damages awards for the purpose of punishing a de
fendant for harming others. We have said that it may be 
appropriate to consider the reasonableness of a punitive 
damages award in light of the potential harm the defendant’s 
conduct could have caused. But we have made clear that 
the potential harm at issue was harm potentially caused the 
plaintiff. See State Farm, supra, at 424 (“[W]e have been 
reluctant to identify concrete constitutional limits on the 
ratio between harm, or potential harm, to the plaintiff and 
the punitive damages award” (emphasis added)). See also 
TXO, 509 U. S., at 460–462 (plurality opinion) (using same 
kind of comparison as basis for finding a punitive award not 
unconstitutionally excessive). We did use the term “error
free” (in BMW) to describe a lower court punitive damages 
calculation that likely included harm to others in the equa
tion. 517 U. S., at 568, n. 11. But context makes clear that 
the term “error-free” in the BMW footnote referred to errors 
relevant to the case at hand. Although elsewhere in BMW 
we noted that there was no suggestion that the plaintiff “or 
any other BMW purchaser was threatened with any addi
tional potential harm” by the defendant’s conduct, we did not 
purport to decide the question of harm to others. Id., at 
582. Rather, the opinion appears to have left the question 
open. 
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Respondent argues that she is free to show harm to other 
victims because it is relevant to a different part of the puni
tive damages constitutional equation, namely, reprehensibil
ity. That is to say, harm to others shows more reprehensible 
conduct. Philip Morris, in turn, does not deny that a plain
tiff may show harm to others in order to demonstrate repre
hensibility. Nor do we. Evidence of actual harm to nonpar
ties can help to show that the conduct that harmed the 
plaintiff also posed a substantial risk of harm to the general 
public, and so was particularly reprehensible—although 
counsel may argue in a particular case that conduct resulting 
in no harm to others nonetheless posed a grave risk to the 
public, or the converse. Yet for the reasons given above, a 
jury may not go further than this and use a punitive damages 
verdict to punish a defendant directly on account of harms it 
is alleged to have visited on nonparties. 

Given the risks of unfairness that we have mentioned, it is 
constitutionally important for a court to provide assurance 
that the jury will ask the right question, not the wrong one. 
And given the risks of arbitrariness, the concern for ade
quate notice, and the risk that punitive damages awards can, 
in practice, impose one State’s (or one jury’s) policies (e. g., 
banning cigarettes) upon other States—all of which accom
pany awards that, today, may be many times the size of such 
awards in the 18th and 19th centuries, see id., at 594–595 
(Breyer, J., concurring)—it is particularly important that 
States avoid procedure that unnecessarily deprives juries of 
proper legal guidance. We therefore conclude that the Due 
Process Clause requires States to provide assurance that ju
ries are not asking the wrong question, i. e., seeking, not sim
ply to determine reprehensibility, but also to punish for harm 
caused strangers. 

IV 

Respondent suggests as well that the Oregon Supreme 
Court, in essence, agreed with us, that it did not authorize 
punitive damages awards based upon punishment for harm 
caused to nonparties. We concede that one might read some 
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portions of the Oregon Supreme Court’s opinion as focusing 
only upon reprehensibility. See, e. g., 340 Ore., at 51, 127 
P. 3d, at 1175 (“[T]he jury could consider whether Williams 
and his misfortune were merely exemplars of the harm that 
Philip Morris was prepared to inflict on the smoking public 
at large”). But the Oregon court’s opinion elsewhere makes 
clear that that court held more than these few phrases 
might suggest. 

The instruction that Philip Morris said the trial court 
should have given distinguishes between using harm to oth
ers as part of the “reasonable relationship” equation (which 
it would allow) and using it directly as a basis for punish
ment. The instruction asked the trial court to tell the jury 
that “you may consider the extent of harm suffered by oth
ers in determining what [the] reasonable relationship is” 
between Philip Morris’ punishable misconduct and harm 
caused to Jesse Williams, “[but] you are not to punish the 
defendant for the impact of its alleged misconduct on other 
persons, who may bring lawsuits of their own in which other 
juries can resolve their claims . . .  .”  App.  280a (emphasis 
added). And as the Oregon Supreme Court explicitly recog
nized, Philip Morris argued that the Constitution “prohibits 
the state, acting through a civil jury, from using punitive 
damages to punish a defendant for harm to nonparties.” 340 
Ore., at 51–52, 127 P. 3d, at 1175. 

The court rejected that claim. In doing so, it pointed out 
(1) that this Court in State Farm had held only that a jury 
could not base its award upon “dissimilar” acts of a defend
ant. 340 Ore., at 52–53, 127 P. 3d, at 1175–1176. It added 
(2) that “[i]f a jury cannot punish for the conduct, then it is 
difficult to see why it may consider it at all.” Id., at 52, n. 3, 
127 P. 3d, at 1175, n. 3. And it stated (3) that “[i]t is unclear 
to us how a jury could ‘consider’ harm to others, yet withhold 
that consideration from the punishment calculus.” Ibid. 

The Oregon court’s first statement is correct. We did not 
previously hold explicitly that a jury may not punish for the 
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harm caused others. But we do so hold now. We do not 
agree with the Oregon court’s second statement. We have 
explained why we believe the Due Process Clause prohibits 
a State’s inflicting punishment for harm caused strangers to 
the litigation. At the same time we recognize that conduct 
that risks harm to many is likely more reprehensible than 
conduct that risks harm to only a few. And a jury conse
quently may take this fact into account in determining repre
hensibility. Cf., e. g., Witte v. United States, 515 U. S. 389, 
400 (1995) (recidivism statutes taking into account a criminal 
defendant’s other misconduct do not impose an “ ‘additional 
penalty for the earlier crimes,’ but instead . . . ‘a stiffened 
penalty for the latest crime, which is considered to be an 
aggravated offense because a repetitive one’ ” (quoting 
Gryger v. Burke, 334 U. S. 728, 732 (1948))). 

The Oregon court’s third statement raises a practical prob
lem. How can we know whether a jury, in taking account of 
harm caused others under the rubric of reprehensibility, also 
seeks to punish the defendant for having caused injury to 
others? Our answer is that state courts cannot authorize 
procedures that create an unreasonable and unnecessary risk 
of any such confusion occurring. In particular, we believe 
that where the risk of that misunderstanding is a significant 
one—because, for instance, of the sort of evidence that was 
introduced at trial or the kinds of argument the plaintiff 
made to the jury—a court, upon request, must protect 
against that risk. Although the States have some flexibility 
to determine what kind of procedures they will implement, 
federal constitutional law obligates them to provide some 
form of protection in appropriate cases. 

V 

As the preceding discussion makes clear, we believe that 
the Oregon Supreme Court applied the wrong constitutional 
standard when considering Philip Morris’ appeal. We re
mand this case so that the Oregon Supreme Court can apply 
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the standard we have set forth. Because the application of 
this standard may lead to the need for a new trial, or a 
change in the level of the punitive damages award, we shall 
not consider whether the award is constitutionally “grossly 
excessive.” We vacate the Oregon Supreme Court’s judg
ment and remand the case for further proceedings not incon
sistent with this opinion. 

It is so ordered. 

Justice Stevens, dissenting. 

The Due Process Clause of the Fourteenth Amendment 
imposes both substantive and procedural constraints on the 
power of the States to impose punitive damages on tortfea
sors. See State Farm Mut. Automobile Ins. Co. v. Camp
bell, 538 U. S. 408 (2003); Cooper Industries, Inc. v. Leather
man Tool Group, Inc., 532 U. S. 424 (2001); BMW of North 
America, Inc. v. Gore, 517 U. S. 559 (1996); Honda Motor 
Co. v. Oberg, 512 U. S. 415 (1994); TXO Production Corp. v. 
Alliance Resources Corp., 509 U. S. 443 (1993). I remain 
firmly convinced that the cases announcing those constraints 
were correctly decided. In my view the Oregon Supreme 
Court faithfully applied the reasoning in those opinions to 
the egregious facts disclosed by this record. I agree with 
Justice Ginsburg ’s explanation of why no procedural error 
even arguably justifying reversal occurred at the trial in this 
case. See post, p. 362 (dissenting opinion). 

Of greater importance to me, however, is the Court’s impo
sition of a novel limit on the State’s power to impose punish
ment in civil litigation. Unlike the Court, I see no reason 
why an interest in punishing a wrongdoer “for harming per
sons who are not before the court,” ante, at 349, should not 
be taken into consideration when assessing the appropriate 
sanction for reprehensible conduct. 

Whereas compensatory damages are measured by the 
harm the defendant has caused the plaintiff, punitive dam
ages are a sanction for the public harm the defendant’s con
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duct has caused or threatened. There is little difference be
tween the justification for a criminal sanction, such as a fine 
or a term of imprisonment, and an award of punitive dam
ages. See Cooper Industries, 532 U. S., at 432. In our 
early history either type of sanction might have been im
posed in litigation prosecuted by a private citizen. See Steel 
Co. v. Citizens for Better Environment, 523 U. S. 83, 127–128 
(1998) (Stevens, J., concurring in judgment). And while in 
neither context would the sanction typically include a pecuni
ary award measured by the harm that the conduct had 
caused to any third parties, in both contexts the harm to 
third parties would surely be a relevant factor to consider 
in evaluating the reprehensibility of the defendant’s wrong
doing. We have never held otherwise. 

In the case before us, evidence attesting to the possible 
harm the defendant’s extensive deceitful conduct caused 
other Oregonians was properly presented to the jury. No 
evidence was offered to establish an appropriate measure of 
damages to compensate such third parties for their injuries, 
and no one argued that the punitive damages award would 
serve any such purpose. To award compensatory damages 
to remedy such third-party harm might well constitute a tak
ing of property from the defendant without due process, cf. 
ante, at 349. But a punitive damages award, instead of serv
ing a compensatory purpose, serves the entirely different 
purposes of retribution and deterrence that underlie every 
criminal sanction. State Farm, 538 U. S., at 416. This jus
tification for punitive damages has even greater salience 
when, as in this case, see Ore. Rev. Stat. § 31.735(1) (2003), 
the award is payable in whole or in part to the State rather 
than to the private litigant.1 

1 The Court’s holding in Browning-Ferris Industries of Vt., Inc. v. Kelco 
Disposal, Inc., 492 U. S. 257 (1989), distinguished, for the purposes of ap
pellate review under the Excessive Fines Clause of the Eighth Amend
ment, between criminal sanctions and civil fines awarded entirely to the 
plaintiff. The fact that part of the award in this case is payable to the 
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While apparently recognizing the novelty of its holding, 
ante, at 356–357, the majority relies on a distinction between 
taking third-party harm into account in order to assess the 
reprehensibility of the defendant’s conduct—which is permit
ted—and doing so in order to punish the defendant “di
rectly”—which is forbidden. Ante, at 355. This nuance 
eludes me. When a jury increases a punitive damages 
award because injuries to third parties enhanced the rep
rehensibility of the defendant’s conduct, the jury is by def
inition punishing the defendant—directly—for third-party 
harm.2 A murderer who kills his victim by throwing a 
bomb that injures dozens of bystanders should be punished 
more severely than one who harms no one other than his 
intended victim. Similarly, there is no reason why the 
measure of the appropriate punishment for engaging in a 
campaign of deceit in distributing a poisonous and addictive 
substance to thousands of cigarette smokers statewide 
should not include consideration of the harm to those “by
standers” as well as the harm to the individual plaintiff. 
The Court endorses a contrary conclusion without providing 
us with any reasoned justification. 

It is far too late in the day to argue that the Due Process 
Clause merely guarantees fair procedure and imposes no 

State lends further support to my conclusion that it should be treated 
as the functional equivalent of a criminal sanction. See id., at 263–264. 
I continue to agree with Justice O’Connor and those scholars who have 
concluded that the Excessive Fines Clause is applicable to punitive dam
ages awards regardless of who receives the ultimate payout. See id., at 
286–299 (opinion concurring in part and dissenting in part). 

2 It is no answer to refer, as the majority does, to recidivism statutes. 
Ante, at 357. In that context, we have distinguished between taking 
prior crimes into account as an aggravating factor in penalizing the con
duct before the court versus doing so to punish for the earlier crimes. 
Ibid. But if enhancing a penalty for a present crime because of prior 
conduct that has already been punished is permissible, it is certainly 
proper to enhance a penalty because the conduct before the court, which 
has never been punished, injured multiple victims. 
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substantive limits on a State’s lawmaking power. See, e. g., 
Moore v. East Cleveland, 431 U. S. 494, 544 (1977) (White, 
J., dissenting); Poe v. Ullman, 367 U. S. 497, 540–541 (1961) 
(Harlan, J., dissenting); Whitney v. California, 274 U. S. 357, 
373 (1927) (Brandeis, J., concurring). It remains true, how
ever, that the Court should be “reluctant to expand the con
cept of substantive due process because guideposts for re
sponsible decisionmaking in this unchartered area are scarce 
and open-ended.” Collins v. Harker Heights, 503 U. S. 115, 
125 (1992). Judicial restraint counsels us to “exercise the 
utmost care whenever we are asked to break new ground in 
this field.” Ibid. Today the majority ignores that sound 
advice when it announces its new rule of substantive law. 

Essentially for the reasons stated in the opinion of the 
Supreme Court of Oregon, I would affirm its judgment. 

Justice Thomas, dissenting. 

I join Justice Ginsburg ’s dissent in full. I write sep
arately to reiterate my view that “ ‘the Constitution does 
not constrain the size of punitive damages awards.’ ” State 
Farm Mut. Automobile Ins. Co. v. Campbell, 538 U. S. 408, 
429–430 (2003) (Thomas, J., dissenting) (quoting Cooper In
dustries, Inc. v. Leatherman Tool Group, Inc., 532 U. S. 424, 
443 (2001) (Thomas, J., concurring)). It matters not that the 
Court styles today’s holding as “procedural” because the 
“procedural” rule is simply a confusing implementation of 
the substantive due process regime this Court has created 
for punitive damages. See Pacific Mut. Life Ins. Co. v. Has
lip, 499 U. S. 1, 26–27 (1991) (Scalia, J., concurring in judg
ment) (“In 1868 . . .  punitive damages were undoubtedly an 
established part of the American common law of torts. It 
is . . .  clear that no particular procedures were deemed neces
sary to circumscribe a jury’s discretion regarding the award 
of such damages, or their amount”). Today’s opinion proves 
once again that this Court’s punitive damages jurisprudence 
is “insusceptible of principled application.” BMW of North 
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America, Inc. v. Gore, 517 U. S. 559, 599 (1996) (Scalia, J., 
joined by Thomas, J., dissenting). 

Justice Ginsburg, with whom Justice Scalia and Jus

tice Thomas join, dissenting. 

The purpose of punitive damages, it can hardly be denied, 
is not to compensate, but to punish. Punish for what? Not 
for harm actually caused “strangers to the litigation,” ante, 
at 353, the Court states, but for the reprehensibility of de
fendant’s conduct, ante, at 355. “[C]onduct that risks harm 
to many,” the Court observes, “is likely more reprehensible 
than conduct that risks harm to only a few.” Ante, at 357. 
The Court thus conveys that, when punitive damages are at 
issue, a jury is properly instructed to consider the extent of 
harm suffered by others as a measure of reprehensibility, but 
not to mete out punishment for injuries in fact sustained by 
nonparties. Ante, at 355–357. The Oregon courts did not 
rule otherwise. They have endeavored to follow our deci
sions, most recently in BMW of North America, Inc. v. Gore, 
517 U. S. 559 (1996), and State Farm Mut. Automobile Ins. 
Co. v. Campbell, 538 U. S. 408 (2003), and have “deprive[d] 
[no jury] of proper legal guidance,” ante, at 355. Vacation 
of the Oregon Supreme Court’s judgment, I am convinced, 
is unwarranted. 

The right question regarding reprehensibility, the Court 
acknowledges, ante, at 356, would train on “the harm that 
Philip Morris was prepared to inflict on the smoking public 
at large.” Ibid. (quoting 340 Ore. 35, 51, 127 P. 3d 1165, 1175 
(2006)). See also id., at 55, 127 P. 3d, at 1177 (“[T]he 
jury, in assessing the reprehensibility of Philip Morris’s 
actions, could consider evidence of similar harm to other 
Oregonians caused (or threatened) by the same conduct.” 
(emphasis added)). The Court identifies no evidence intro
duced and no charge delivered inconsistent with that inquiry. 

The Court’s order vacating the Oregon Supreme Court’s 
judgment is all the more inexplicable considering that Philip 
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Morris did not preserve any objection to the charges in fact 
delivered to the jury, to the evidence introduced at trial, or 
to opposing counsel’s argument. The sole objection Philip 
Morris preserved was to the trial court’s refusal to give de
fendant’s requested charge number 34. See id., at 54, 127 P. 
3d, at 1176. The proposed instruction read in pertinent 
part: 

“If you determine that some amount of punitive dam
ages should be imposed on the defendant, it will then be 
your task to set an amount that is appropriate. This 
should be such amount as you believe is necessary to 
achieve the objectives of deterrence and punishment. 
While there is no set formula to be applied in reaching 
an appropriate amount, I will now advise you of some 
of the factors that you may wish to consider in this 
connection. 
“(1) The size of any punishment should bear a reason
able relationship to the harm caused to Jesse Williams 
by the defendant’s punishable misconduct. Although 
you may consider the extent of harm suffered by others 
in determining what that reasonable relationship is, you 
are not to punish the defendant for the impact of its 
alleged misconduct on other persons, who may bring 
lawsuits of their own in which other juries can resolve 
their claims and award punitive damages for those 
harms, as such other juries see fit. 

. . . . . 
“(2) The size of the punishment may appropriately re
flect the degree of reprehensibility of the defendant’s 
conduct—that is, how far the defendant has departed 
from accepted societal norms of conduct.” App. 280a. 

Under that charge, just what use could the jury properly 
make of “the extent of harm suffered by others”? The an
swer slips from my grasp. A judge seeking to enlighten 
rather than confuse surely would resist delivering the re
quested charge. 
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The Court ventures no opinion on the propriety of the 
charge proposed by Philip Morris, though Philip Morris pre
served no other objection to the trial proceedings. Rather 
than addressing the one objection Philip Morris properly 
preserved, the Court reaches outside the bounds of the case 
as postured when the trial court entered its judgment. 
I would accord more respectful treatment to the proceedings 
and dispositions of state courts that sought diligently to ad
here to our changing, less than crystalline precedent. 

* * * 

For the reasons stated, and in light of the abundant evi
dence of “the potential harm [Philip Morris’] conduct could 
have caused,” ante, at 354 (emphasis deleted), I would affirm 
the decision of the Oregon Supreme Court. 
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ners Landing Condominium itself, and the
renting or leasing of individual units by
individual ownSers,619 differs markedly from
the commercial venture typified by a large
apartment building or even a smaller two-
or three-family tenement building.

There is no evidence in this case that the
public was solicited to enter the common
areas on a regular basis, or that commer-
cial or public activities and events were
promoted on the grounds.  Use of the
structures described in § 51, by contrast,
involves invitation of a significant number
of the public to come on the premises for
relatively short durations of time, although
perhaps on a repeated basis.  Use of such
structures provides the public with little or
no opportunity or incentive to determine
whether the structure satisfies the require-
ments of the building code, or whether
there are dangers lurking unsuspected.

Each of the building categories de-
scribed in the statute—e.g., ‘‘a place of
assembly, theatre, special hall, public hall,
factory, workshop, manufacturing estab-
lishment’’—have an intrinsic public or com-
mercial character;  they are places where
the public may come together in numbers
for brief, intermittent use.  Condominium
common areas, although available for use
by certain members of the public, are not
inherently ‘‘public’’ in the same sense as
the specific structures identified in the
statute;  they were not designed and main-
tained for continuing public assembly.
The common areas of Mariners Landing
Condominiums were essentially for the use
of the unit owners, who held an ownership
interest in the areas;  they are private
property, subject only to incidental use by
individual members of the public.  They
are not places where members of the pub-

lic were invited to assemble, for either
commercial or other purposes.

Our unwillingness to expand the scope
of § 51 to include Mariners Landing Con-
dominiums does not deprive Osorno of a
remedy under established negligence prin-
ciples.  Here, Osorno had every opportuni-
ty to assert his negligence claim and did
so.  S 620The jury returned a verdict indicat-
ing that the trustees were not negligent.

We think that the reasoning in Santos,
that ‘‘[t]he large number of owners of sin-
gle family houses in the Commonwealth
should not be exposed to expanded civil
liability deriving from the regulatory pro-
visions of chapter 143 except by express
and clear legislation evidencing that inten-
tion,’’ Santos v. Bettencourt, 40 Mass.App.
Ct. at 94, 661 N.E.2d 671, is applicable to
the Mariners Landing Condominiums.

Given the foregoing, we need not reach
the second issue asserted by the trustees,
that Osorno’s evidence of causation was
based upon expert opinion that should not
have been admitted in evidence.

Judgment affirmed.

,
  

56 Mass.App.Ct. 919

S 919Jeanette D. ANDERSON
v.

PETER PAN BUS LINES,
INC., & another.1

No. 01–P–96.

Appeals Court of Massachusetts.

Dec. 4, 2002.

Injured passenger brought negligence
action against bus line to recover for per-

residential use would exclude them, has not
been reached.  The case of Festa v. Piemonte,
349 Mass. 761, 207 N.E.2d 535 (1965), involv-
ing a claim of strict liability, partly under
§ 51, for injuries suffered in a five-unit tene-
ment, was decided on other grounds.

1. John Doe, a pseudonym for the driver of the
bus involved in the case.
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sonal injuries she sustained when she was
required to stand on charter bus and then
fell when driver suddenly hit the brakes.
Following a verdict of $22,600 in favor of
passenger, the District Court granted bus
line’s motion for judgment notwithstanding
the verdict (JNOV). Passenger appealed.
The Appellate Division, 2000 WL 1146523,
vacated judgment for the bus line and
reinstated the judgment for the passenger
based on the jury verdict. Bus line appeal-
ed. The Appeals Court held that issue of
whether bus line exercised reasonable care
was for the jury to decide.

Affirmed.

1. Carriers O320(19)

Issue of whether bus line exercised
reasonable care was for the jury, correctly
instructed about general principles of neg-
ligence and applying ordinary life experi-
ence and good sense, to decide, in passen-
ger’s negligence action against bus line to
recover for personal injuries she sustained
when she was required to stand on charter
bus and then fell when driver suddenly hit
the brakes.

2. Appeal and Error O837(10)

Appellate Division was entitled to de-
cline to consider regulation prohibiting bus
lines from requiring passengers to stand
for trips in excess of 20 miles that counsel
for injured passenger sought to introduce
for first time on appeal.  220 CMR
155.02(26).

3. Appeal and Error O863

In reviewing the allowance of a motion
for judgment notwithstanding the verdict
(JNOV), it is the task of the Appellate
Division to consider whether anywhere in
the evidence, from whatever source de-

rived, any combination of circumstances
could be found from which a reasonable
inference could be drawn in favor of the
plaintiff.

Philip J. Shine, Springfield, for the de-
fendants.

Michael C. Najjar, Lowell, for the plain-
tiff.

RESCRIPT.

Jeanette D. Anderson, the plaintiff, fell
and hurt herself on a bus operated by the
defendant Peter Pan Bus Lines, Inc. (Pe-
ter Pan).  The trial of her negligence ac-
tion against Peter Pan poses the question
whether there was sufficient evidence of
negligence to take the case to the jury,
which had returned a verdict of $22,600 in
favor of the plaintiff.

Taking the evidence in the light most
favorable to the plaintiff (McAvoy v. Shuf-
rin, 401 Mass. 593, 596, 518 N.E.2d 513
[1988];  Hull v. North Adams Hoosac Sav.
Bank, 49 Mass.App.Ct. 514, 515, 730
N.E.2d 910 [2000] ), the jury of six sitting
in the District Court were warranted in
finding the following facts.  Seats were
oversold on a charter bus trip that Peter
Pan ran on November 16, 1996, from
Worcester to the Foxwoods casino in Con-
necticut.  This was the second leg of a trip
that had originated in Lowell and there
had been a change of vehicles in Worces-
ter.  Along with three or four other pas-
sengers, the plaintiff was obliged to stand
because there were not enough seats for
everyone allowed aboard.  The plaintiff
fell when the bus, which was cruising on an
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interstate highway at limited access high-
way speed, made erratic movements, accel-
erating to change lanes, then braking, and,
consequently, decelerating abruptly.
Anderson suffered minor injuries.

At the conclusion of the plaintiff’s case,
Peter Pan moved for a directed verdict.
The judge denied that motion.2  In closing
argument, the plaintiff’s counsel focused
on the frequent lane changing, speeding
up, and slowing down of the bus.  Counsel
added that the plaintiff should have had a
seat because she paid for one.  After the
jury returned their verdict, Peter Pan
moved for judgment notwithstanding the
verdict on the basis of a line of cases of
which Cuddyer v. Boston Elev. Ry., 314
Mass. 680, 682–685, 51 N.E.2d 244 (1943),
is an S 920exemplar.  The trial judge allowed
that motion and a judgment was entered
for the defendant.

[1] The Cuddyer opinion requires a
passenger in a public conveyance who is
injured because of its sudden and violent
stop to prove that the unusual movement
was not the consequence of a traffic emer-
gency against which the driver (or motor-
man), in the exercise of due care, could not
have guarded.  Id. at 682, 51 N.E.2d 244.
The Cuddyer line of cases seems antique
insofar as it places a burden on the plain-
tiff of disproving an affirmative defense, as
to facts peculiarly within the knowledge of
the defendant.  If something on the road
required sudden evasive action, the driver,
not the passenger, would know about it.
In the instant case, Peter Pan had dis-
charged the driver and his whereabouts
were unknown.  We need not, however, as
will appear, tackle the question of whether
the Cuddyer line of cases still has vitality.

[2] Anderson appealed the adverse
judgment to the Appellate Division of the

District Court for the Northern District.
At that stage of the case, different counsel
for the plaintiff called to the attention of
the court, as evidence of negligence, 220
Code Mass. Regs. § 155.02(26) (1994),
which, in pertinent part, provides:  ‘‘In no
event shall standing passengers be carried
for a distance in excess of 20 miles.’’  Cor-
rectly, the Appellate Division declined to
consider evidence that had not been of-
fered at trial.

[3] In reviewing the allowance of a
motion for judgment notwithstanding the
verdict, however, it was the task of the
Appellate Division to consider whether
‘‘anywhere in the evidence, from whatever
source derived, any combination of circum-
stances could be found from which a rea-
sonable inference could be drawn in favor
of the plaintiff.’’  Kelly v. Railway Exp.
Agency, Inc., 315 Mass. 301, 302, 52
N.E.2d 411 (1943).  Freeman v. Planning
Bd. of W. Boylston, 419 Mass. 548, 550,
646 N.E.2d 139, cert. denied, 516 U.S. 931,
116 S.Ct. 337, 133 L.Ed.2d 235 (1995).
Hall v. Horizon House Microwave, Inc.,
24 Mass.App.Ct. 84, 89–90, 506 N.E.2d 178
(1987).  Moose v. Massachusetts Inst. of
Technology, 43 Mass.App.Ct. 420, 421–422,
683 N.E.2d 706 (1997).  The Appellate Di-
vision decided that a jury, on the basis of
‘‘common sense factors’’ could find that
having passengers standing on a bus trav-
eling at high speed on a long drive consti-
tuted negligent operation by a bus line.
Accordingly, the Appellate Division vacat-
ed the judgment for the defendant and
reinstated the judgment for the plaintiff
based on the jury verdict.  From that
judgment Peter Pan has appealed.

2. Peter Pan introduced no evidence after the plaintiff rested.
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On the subject of negligence, the trial
judge instructed the jury as follows:

‘‘The standard of care in negligence
cases is how a person of reasonable pru-
dence would act in similar circum-
stances.

‘‘To flesh that out for you.  The law
defines negligence as the failure of a
person to exercise that degree of care
which a reasonable person would exer-
cise in the circumstances.  Negligence is
doing something that a reasonably pru-
dent person in the ordinary course of
events would not do or failing to do
something that a reasonable person of
ordinary prudence would do.

‘‘The classic definition of negligence is:
Negligence is the failure of a responsible
person, either by omission or by action,
to exercise that degree of care, dili-
gence, and forethought, which, in the
discharge of S 921the duty then resting on
him or her, a person of ordinary caution
and prudence ought to exercise under
the particular circumstances.  It is a
want of diligence commensurate with the
requirement of the duty at the moment
imposed by the law.  The mere happen-
ing of an accident is not proof of negli-
gence.’’

That was a correct instruction, and neither
party objected to it.

Often, a jury requires assistance from
expert witnesses as to what amounts to
reasonable care or a want of reasonable
care.  Such is typically the case, for exam-
ple, in an action claiming malpractice on
the part of an architect, engineer, lawyer,
or physician.  Atlas Tack Corp. v. Don-
abed, 47 Mass.App.Ct. 221, 227 n. 4, 712
N.E.2d 617 (1999).  Questions about the
design of a motorcycle or a pharmaceutical
compound are additional illustrations.
Daubert v. Merrell Dow Pharmaceuticals,

Inc., 509 U.S. 579, 592–593, 113 S.Ct. 2786,
125 L.Ed.2d 469 (1993).  Whether a bus
line has exercised reasonable care in all
the circumstances if it has passengers
standing on a bus traveling at high speed
over a long distance is the sort of question
that a jury, correctly instructed about gen-
eral principles of negligence and applying
ordinary life experience and good sense,
can decide.  See Thomas v. Tom’s Food
World, Inc., 352 Mass. 449, 451, 226
N.E.2d 188 (1967) (jury could decide that a
greasy loading ramp set at a forty-five
degree angle was unsafe);  Upham v. Cha-
teau De Ville Dinner Theatre, Inc., 380
Mass. 350, 355–356, 403 N.E.2d 384 (1980)
(jury could consider whether theater had
taken reasonable care to light stairs, par-
ticularly for a group of elderly patrons);
McInnis v. Tewksbury, 19 Mass.App.Ct.
310, 313, 473 N.E.2d 1160 (1985) (jury
could determine whether sawdust in a long
jump pit was deep enough to be safe).
The Appellate Division was right in rein-
stating the verdict.

Decision and order of Appellate Divi-
sion affirmed.

,
  

56 Mass.App.Ct. 635

S 635TOWN OF NORTH ATTLEBORO

v.

LABOR RELATIONS COMMISSION.

No. 01–P–26.

Appeals Court of Massachusetts,
Suffolk.

Argued Sept. 11, 2002.

Decided Dec. 4, 2002.

Appeal was taken from ruling of labor
relations commission that municipality had





































Eckert v. Long Island R.R., 43 N.Y. 502 (N.Y. 1871) 
 
 

ANNA ECKERT, Administratrix of HENRY ECKERT, deceased, Respondent, 
v. 

THE LONG ISLAND RAILROAD COMPANY, Appellant. 
Court of Appeals of New York. 

Decided Jan. 24th, 1871. 
 
*502 The law has so high a regard for human life that it will not impute negligence to an effort to preserve it, unless 
made under circumstances constituting rashness in the judgment of prudent persons. 
 
A person voluntarily placing himself, for the protection of property merely, in a position of danger, is negligent, so 
as to preclude his recovery for an injury so received. It is otherwise, however, when such an exposure is for the 
purpose of saving human life, and it is for the jury to say, in such cases, whether the conduct of the party injured is 
to be deemed rash and reckless. 
 
Accordingly, where the plaintiff's intestate, seeing a little child on the track of the defendant's railroad and a train 
swiftly approaching, so that the child would be almost instantly crushed unless an immediate effort was made to 
save it, and thereupon, in the sudden exigency of the occasion, rushing to save the child, and succeeding in that, 
lost his own life by being run over by the train.--Held (ALLEN and FOLGER, JJ., contra), that his voluntarily 
exposing himself to the danger, for the purpose of *503 saving the child's life, was not, as matter of law, negligence 
on his part precluding a recovery, and that the court did not err in refusing to non suit on that ground. 
 
APPEAL from the judgment of the late General Term of the Supreme Court, in the second judicial district, affirming 
a judgment for the plaintiff in the City Court of Brooklyn, upon the verdict of a jury. Action in the City Court of 
Brooklyn, by the plaintiff as administratrix of her husband, Henry Eckert, deceased, to recover damages for the 
death of the intestate, caused as alleged by the negligence of the defendant, its servants and agents, in the conduct 
and running of a train of cars over its road. The case, as made by the plaintiff, was, that the deceased received an 
injury from a locomotive engine of the defendant, which resulted in his death, on the 26th day of November, 1867, 
under the following circumstances: 
 
He was standing in the afternoon of the day named, in conversation with another person about fifty feet from the 
defendant's track, in East New York, as a train of cars was coming in from Jamaica, at a rate of speed estimated by 
the plaintiffs' witnesses of from twelve to twenty miles per hour. The plaintiff's witnesses heard no signal either 
from the whistle or the bell upon the engine. The engine was constructed to run either way without turning, and it 
was then running backward with the cow-catcher next the train it was drawing, and nothing in front to remove 
obstacles from the track. The claim of the plaintiff was that the evidence authorized the jury to find that the speed 
of the train was improper and negligent in that particular place, it being a thickly populated neighborhood, and one 
of the stations of the road. 
 
The evidence on the part of the plaintiff, also showed, that a child three or four years old, was sitting or standing 
upon the track of the defendant's road as the train of cars was approaching, and was liable to be run over, if not 
removed; and the deceased seeing the danger of the child, ran to it, and seizing *504it, threw it clear of the track on 
the side opposite to that from which he came; but continuing across the track himself, was struck by the step or 
some part of the locomotive or tender, thrown down, and received injuries from which he died the same night. 
 
The evidence on the part of defendant, tended to prove that the cars were being run at a very moderate speed, not 
over seven or eight miles per hour, that the signals required by law were given, and that the child was not on the 
track over which the cars were passing, but on a side track near the main track. 
 
So far as there was any conflict of evidence or question of fact, the questions were submitted to the jury. At the 
close of the plaintiff's case, the counsel for the defendant moved for a nonsuit upon the ground that it appeared that 
the deceased's negligence contributed to the injury, and the motion was denied and an exception taken. After the 



evidence was all in, the judge was requested by the counsel for the defendant to charge the jury, in different forms, 
that if the deceased voluntarily placed himself in peril from which he received the injury, to save the child, whether 
the child was or was not in danger, the plaintiff could not recover, and all the requests were refused and exceptions 
taken, and the question whether the negligence of the intestate contributed to the accident was submitted to the jury. 
The jury found a verdict for the plaintiff, and the judgment entered thereon was affirmed, on appeal, by the Supreme 
Court, and from the latter judgment the defendant has appealed to this court. 
 
Aaron J. Vanderpoel, for the appellant, after arguing and citing cases to show that there was no evidence of 
negligence on the part of the defendant, on the question of the negligence of the plaintiff's intestate, cited 47 Penn., 
300, 375; Evansville R. R. Co. v. Hyat (17 Ind., 102); Grippen v. N. Y. C. R. R. Co. (40 N. Y., 34, 50); Ernst v. 
Hudson R. R. Co. (39 N. Y., 91); Wilcox v. Rome & Watertown R. R. Co (39 N. Y., 61); Havens v. Erie Railway 
(41 N. Y., 296). 
 
*505 George G. Reynolds, for the respondent, cited Mangam v. Brooklyn City R. R. Co. (38 N. Y., 455); Newson 
v. N. Y. C. R. R. Co. (39 N. Y., 383, 390); Johnson v. Hudson River R. Co. (20 N. Y., 65. 71); Ernst v. Hudson 
River R. R. (35 N. Y., 26); Munger v. Tonawanda R. (5 Den., 225, 264-5); Fero v. Buffalo and State Line R. Co.(22 
N. Y., 213); Stokes v. Salstonstall (13 Peters, 181); Sherman & Redf. on Negl., 27, 28; Wild v. Hudson R. R. Co. 
(33 Barb., 503, 507, 508, 509); Collins v. Alb. and Sch. R. R. Co. (12 Barb., 492). 
 
GROVER, J. 
 
The important question in this case arises upon the exception taken by the defendant's counsel to the denial of his 
motion for a nonsuit, made upon the ground that the negligence of the plaintiff's intestate contributed to the injury 
that caused his death. The evidence showed that the train was approaching in plain view of the deceased, and had 
he for his own purposes attempted to cross the track, or with a view to save property placed himself voluntarily in 
a position where he might have received an injury from a collision with the train, his conduct would have been 
grossly negligent, and no recovery could have been had for such injury. But the evidence further showed that there 
was a small child upon the track, who, if not rescued, must have been inevitably crushed by the rapidly approaching 
train. This the deceased saw, and he owed a duty of important obligation to this child to rescue it from its extreme 
peril, if he could do so without incurring great danger to himself. Negligence implies some act of commission or 
omission wrongful in itself. Under the circumstances in which the deceased was placed, it was not wrongful in him 
to make every effort in his power to rescue the child, compatible with a reasonable regard for his own safety. It was 
his duty to exercise his judgment as to whether he could probably save the child without serious injury to himself. 
If, from the appearances, he believed that he could, it was not negligence to make an attempt so to do, although 
believing that possibly he might fail *506 and receive an injury himself. He had no time for deliberation He must 
act instantly, if at all, as a moment's delay would have been fatal to the child. The law has so high a regard for 
human life that it will not impute negligence to an effort to preserve it, unless made under such circumstances as to 
constitute rashness in the judgment of prudent persons. For a person engaged in his ordinary affairs, or in the mere 
protection of property, knowingly and voluntarily to place himself in a position where he is liable to receive a 
serious injury, is negligence, which will preclude a recovery for an injury so received; but when the exposure is for 
the purpose of saving life, it is not wrongful, and therefore not negligent unless such as to be regarded either rash 
or reckless. The jury were warranted in finding the deceased free from negligence under the rule as above stated. 
The motion for a nonsuit was, therefore, properly denied. That the jury were warranted in finding the defendant 
guilty of negligence in running the train in the manner it was running, requires no discussion. None of the exceptions 
taken to the charge as given, or to the refusals to charge as requested, affect the right of recovery. Upon the principle 
above stated, the judgment appealed from must be affirmed with costs. 
 
CHURCH, Ch. J., PECKHAM and RAPALLO, JJ., concur. 
 
ALLEN, J. (dissenting). 
 
The plaintiff's intestate was not placed in the peril from which he received the injury resulting in his death, by any 
act or omission of duty of the defendants, its servants, or agents. He went upon the track of the defendant's road in 
front of an approaching train, voluntarily, in the exercise of his free will, and while in the full possession of all his 



faculties, and with capacity to judge of the danger. His action was the result of his own choice, and such choice not 
compulsory. He was not compelled, or apparently compelled, to take any action to avoid a peril, and harm to himself, 
from the negligent or wrongful act of the defendant, or the agents in charge of the train. The plaintiff's rights are the 
same as those of the intestate would have *507 been, had he survived the injury and brought the action, and must 
be tested by the same rules; and to him and consequently to the plaintiff, the maxim volenti non fit injuria applies. 
It is a well established rule, that no one can maintain an action for a wrong, when he consents or contributes to the 
act which occasions his loss. One who with liberty of choice, and knowledge of the hazard of injury, places himself 
in a position of danger, does so at his own peril, and must take the consequences of his act. This rule has been 
applied to actions for torts as well as to actions upon contract, under almost every variety of circumstance. 
 
Whenever there has been notice of the danger, and freedom of action, the injured party has been compelled to bear 
the consequences of the action irrespective of the character and degree of negligence of other parties. (Gould v. 
Oliver, 2 Scotts. N. R., 257; Ilott v. Wilkes, 3 B. & Ald., 311; Slagan v. Slingerland, 2 Caines, 219; Per MARVIN, 
J., in Corwin v. N. Y. and E. R. R. Co., 3 Ker., 42; per COWEN, J., in Hatfield v. Roper, 21 W. R., 620.) The 
doctrine applicable to voluntary payments of money not recoverable by law grows out of this rule of law, and the 
rules governing in cases of contributing negligence of the injured party is nearly allied to, if not an outgrowth of the 
maxim volenti non fit injuria. 
 
Whether the defendant was or was not guilty of negligence, or whatever the character and degree of the culpability 
of the defendant and its servants is not material. The testator had full view of the train and saw, or could have seen, 
the manner in which it was made up, and the locomotive attached, and the speed at which it was approaching, and, 
if in the exercise of his free will, he chose for any purpose to attempt the crossing of the track, he must take the 
consequence of his act. The defendant may have been running the train improperly, and perchance illegally, and so 
as to create a legal liability in respect to any one sustaining loss solely from such cause, but the company is not the 
insurer of, or liable to those *508 who, of their own choice and with full notice, place themselves in the path of the 
train and are injured. 
 
It is not the law that the co-operating act of the injured party must be culpable or wrong in intention. It may be 
merely negligence or the result of the free exercise of the will. (Per BEARDSLEY, J., Tonawanda R. R. Co., v. 
Munger, 5 Denio, 255.) The rescue of the child from apparent imminent danger was a praiseworthy act and entitled 
the plaintiff to the favorable consideration of the court and to a lenient and liberal interpretation and application of 
the rules of law in her behalf. But the principles of law cannot yield to particular cases. 
 
The act of the intestate in attempting to save the child was lawful as well as meritorious, and he was not a trespasser 
upon the property of the defendant, but it was not in the performance of any duty imposed by law, or growing out 
of his relation to the child, or the result of any necessity. There is nothing to relieve it from the character of a 
voluntary act, the performance of a self-imposed duty, with full knowledge and apprehension of the risk incurred. 
Evansville R. R. Co. v. Hyatt (17 Ind., 102), is in circumstance somewhat like the case before us, and the decision 
is in accord with the views herein expressed. 
 
I am of the opinion that the judgment of the Supreme Court and of the City Court of Brooklyn should be reversed 
and new trial granted, costs to abide event. 
 
FOLGER. J., concurred in the foregoing opinion. 
 
Judgment affirmed. 
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this Court finds Beamon’s sentencing ar-
gument to be without merit.

CONCLUSION

¶ 13.  We affirm the ‘‘Judgment on
Guilty Plea’’ and sentence of the Circuit
Court of Neshoba County.

¶ 14.  CONVICTION OF STRONG
ARMED ROBBERY AND SENTENCE
OF FIFTEEN (15) YEARS IN THE
CUSTODY OF THE MISSISSIPPI DE-
PARTMENT OF CORRECTIONS, AF-
FIRMED.

WALLER, C.J., CARLSON, P.J.,
DICKINSON, LAMAR, KITCHENS,
CHANDLER AND PIERCE, JJ.,
CONCUR.  GRAVES, P.J., CONCURS
IN RESULT ONLY.

,
  

The ESTATE OF Abner K. NOR-
THROP, Jr., Abner K. Nor-

throp, III, Administrator

v.

Davis HUTTO, Stanley Turner,
Memorial Hospital at Gulfport

and Thomas Letard, M.D.

No. 2007–CT–00355–SCT.

Supreme Court of Mississippi.

May 21, 2009.

Background:  Patient brought medical
malpractice action against hospital, anes-
thesiologist, and nurse anesthetists, alleg-
ing that lack of monitoring of intravenous
catheter (IV) during surgery resulted in
extravasation. The Circuit Court, Harrison
County, Lisa P. Dodson, J., granted sum-
mary judgment in favor of defendants. Pa-

tient appealed. The Court of Appeals, 9
So.3d 388, 2008 WL 2345945, reversed and
remanded. Defendants sought certiorari
review.

Holding:  The Supreme Court, Randolph,
J., held that expert medical witness’s testi-
mony failed to articulate an objective stan-
dard of care.

Reversed.

Kitchens, J., dissented and filed opinion, in
which Graves, J., joined.

1. Appeal and Error O893(1)

The circuit court’s grant of a motion
for summary judgment is reviewed by Su-
preme Court de novo.

2. Appeal and Error O895(2)

In Supreme Court’s de novo review of
circuit court’s grant of a motion for sum-
mary judgment, the evidence must be
viewed in the light most favorable to the
party against whom the motion has been
made.

3. Health O611

To make a prima facie case of medical
malpractice, the following elements must
be shown: the existence of a duty on the
part of the physician to conform to the
specific standard of conduct, the applicable
standard of care, the failure to perform to
that standard, that the breach of duty by
the physician was the proximate cause of
the plaintiff’s injury, and that damages to
plaintiff have resulted.

4. Health O620

A physician is under a duty to meet
the national standard of care.

5. Health O620, 621

Given the circumstances of each pa-
tient, each physician has a duty to treat
each patient, with such reasonable dili-
gence, skill, competence, and prudence as
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are practiced by minimally competent phy-
sicians in the same specialty or general
field of practice throughout the country.

6. Evidence O555.10
The standard of care articulated by

expert in medical malpractice action must
be objective, not subjective.

7. Evidence O571(3)
 Health O823(5)

Expert medical witness’s testimony
failed to articulate an objective standard of
care required of providers of anesthesia
services with regard to intravenous cathe-
ter (IV) that had extravasated during pa-
tient’s surgery; expert did not state that
providers should have monitored anything
in particular, but stated only that standard
of care required ‘‘constant vigilance,’’ and
expert’s personal preferences did not es-
tablish a national standard of care.

Floyd J. Logan, Gulfport, attorney for
appellant.

Patricia K. Simpson, Gulfport, Ross
Douglas Vaughn, Fredrick B. Feeney,
Margaret P. Mcarthur, attorneys for ap-
pellees.

EN BANC.

ON WRIT OF CERTIORARI.

RANDOLPH, Justice, for the Court.

¶ 1. This medical malpractice case is be-
fore this Court on writ of certiorari.  A
divided Court of Appeals reversed a grant
of summary judgment in favor of the de-
fendants.  Northrop v. Hutto, 9 So.3d 388,
2008 Miss.App. LEXIS 352 (Miss. Ct.App.
June 10, 2008).  The issue before the

Court is what testimony is required from a
medical expert witness to establish a prima
facie case sufficient to defeat a motion for
summary judgment in a medical-malprac-
tice case.  Our body of law requires medi-
cal experts to articulate a specific, objec-
tively-determined standard of care.  The
legal requirement remains unchanged.
The plaintiff must establish the existence
of a recognized duty to the patient, and a
breach of that duty, which results in injury
proximately caused by the breach.

¶ 2. We conclude that the Court of Ap-
peals decision is in conflict with its own
prior decisions and the published opinions
of this Court.  The Court of Appeals ma-
jority held that summary judgment was
inappropriate because the plaintiff, as non-
movant, should benefit when doubt exists
as to whether a fact is at issue.  Northrop,
9 So.3d at 390, 2008 Miss.App. LEXIS 352
at *9. However, the first bridge that must
be crossed is establishing duty, which is a
legal question.  If a plaintiff fails to estab-
lish an objectively-determined standard of
care and attendant breach by competent
medical testimony, summary judgment is
appropriate.

FACTS

¶ 3. The plaintiff, Abner K. Northrop,
Jr. (‘‘Northrop’’), had a radical prostatecto-
my at the Memorial Hospital at Gulfport in
March 1999.  His surgeon was Dr. Ronald
Brown (‘‘Dr. Brown’’).  Anesthesia ser-
vices were provided by the defendants,
Thomas P. Letard, M.D. (‘‘Dr. Letard’’),
Davis R. Hutto, CRNA 1 (‘‘Hutto’’), and
Stanley Turner, CRNA (‘‘Turner’’).  Dr.
Letard led the anesthesia team and super-
vised the two CRNAs.  Dr. Letard was in
the operating room at the beginning of the
procedure and left Hutto in attendance

1. Hutto and Turner are Certified Registered
Nurse Anesthetists (‘‘CRNA’’) in the employ of

the hospital.  Dr. Letard is a medical doctor
specializing in anesthesiology.
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after the intubation and induction of Nor-
throp.  Turner relieved Hutto near the
end of the procedure.

¶ 4. Northrop had multiple intravenous
catheters (‘‘IVs’’) in place, including a pe-
ripheral IV in each arm and a central line
in his neck.  All IV lines were in place and
functioning when Northrop was brought to
the operating room.  Northrop’s arms
were extended at ninety-degree angles
from his body, and were taped to arm
boards.  Northrop’s upper body, including
his arms, was covered with a Bair Hug-
ger 2 and a blanket.  Hutto taped the pa-
tient’s arms to the boards, placed the Bair
Hugger and blanket, and taped the blanket
to the boards.  The IV site in the left arm
was latent during the surgery.  The sur-
gery lasted approximately three hours and
ten minutes.  During this time, among
their many other responsibilities, the anes-
thesia team members were responsible for
maintaining the IV lines.  The team moni-
tored the function of the IVs by multiple
methods, including checking vital signs ev-
ery five minutes, monitoring the IV drip
rate, and monitoring the patient’s effective
response to IV medications and fluids.

¶ 5. Upon completion of the surgery,
Turner removed the Bair Hugger and
blanket and discovered that the IV in the
left arm had extravasated.3  Turner re-
moved the IV and informed Dr. Letard.
The team called Dr. Alton H. Dauterive
(‘‘Dr. Dauterive’’), a vascular surgeon.  Dr.
Dauterive diagnosed compartment syn-
drome and performed a fasciotomy 4 on
Northrop while he was still under anesthe-
sia.  A few days later, Dr. Dauterive

closed the incisions.  One incision required
a skin graft, which was taken from Nor-
throp’s thigh.  Northrop’s arm fully recov-
ered, albeit with some scarring, with full
range of motion and all nerves intact.

PROCEDURAL HISTORY

¶ 6. Northrop filed suit, alleging medical
malpractice, in the Circuit Court of the
First Judicial District of Harrison County,
against Hutto, Turner, Dr. Letard, and the
Memorial Hospital at Gulfport.  Upon
completion of discovery, the defendants
moved for summary judgment.  The cir-
cuit court granted summary judgment for
the defendants, finding that Northrop’s ex-
pert, Dr. Felipe Urdaneta (‘‘Dr. Urdane-
ta’’), had not articulated a standard of care,
nor had he shown that any of the defen-
dants had breached the standard or that
any breach was the proximate cause of
Northrop’s injuries.  A divided Court of
Appeals reversed the grant of summary
judgment and remanded the case to the
circuit court.  Id. at 391–92, 2008 Miss.
App. LEXIS *10.  The dissent concluded
that Northrop’s expert had ‘‘failed to es-
tablish the standard of care, and even if a
standard of care was established, there
exists no genuine issue of material fact as
to the elements of breach and causation.’’
Id. The Court of Appeals denied the defen-
dants’ motion for rehearing.  Northrop v.
Hutto, 2008 Miss.App. LEXIS 652 (Miss.
Ct.App. Oct. 21, 2008).  This Court grant-
ed the defendants’ petitions for certiorari.
Northrop v. Hutto, 2009 Miss. LEXIS 54
(Miss. Feb. 3, 2009).

2. Bair Huggers are forced-air warming sys-
tems used to prevent hypothermia while a
patient is under anesthesia and cannot main-
tain body temperature.

3. Extravasation is leakage of IV fluid outside
the intended vessel and into the surrounding
tissue.

4. Compartment syndrome is a condition
caused by increased fluid pressure in tissues.
A fasciotomy is a procedure in which inci-
sions are made to allow for drainage to re-
lease pressure.
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ANALYSIS

¶ 7. We consider whether Northrop’s ex-
pert articulated the required standard of
care.

[1, 2] ¶ 8. Our standard of review is de
novo, as follows:

The circuit court’s grant of a motion for
summary judgment is reviewed by this
Court de novo.  See Wilner v. White,
929 So.2d 315, 318 (Miss.2006)TTTT In
this Court’s de novo review, ‘‘[t]he evi-
dence must be viewed in the light most
favorable to the party against whom the
motion has been made.’’  Daniels v.
GNB, Inc., 629 So.2d 595, 599 (Miss.
1993) (citation omitted).

Kilhullen v. Kan. City S. Ry., 2009 Miss.
LEXIS 87, *15–16 (Miss. Jan. 6, 2009).

Whether Northrop’s expert articulated
the required standard of care.

[3–6] ¶ 9. To make a prima facie case
of medical malpractice, the following ele-
ments must be shown:

the existence of a duty on the part of the
physician to conform to the specific stan-
dard of conduct, the applicable standard
of care, the failure to perform to that
standard, that the breach of duty by the
physician was the proximate cause of the
plaintiff’s injury, and that damages to
plaintiff have resulted.

Barner v. Gorman, 605 So.2d 805, 808–09
(Miss.1992).  This Court has stated that
the ‘‘general rule is that the negligence of
a physician may be established only by
expert medical testimony.’’  Palmer v. Bi-
loxi Reg’l Med. Ctr., 564 So.2d 1346, 1355
(Miss.1990) (quoting Cole v. Wiggins, 487
So.2d 203, 206 (Miss.1986)).  A physician is
under a duty to meet the national standard
of care.

[G]iven the circumstances of each pa-
tient, each physician has a duty to TTT

treat TTT each patient, with such reason-

able diligence, skill, competence, and
prudence as are practiced by minimally
competent physicians in the same spe-
cialty or general field of practice
throughout the United StatesTTTT

Palmer, 564 So.2d at 1354 (citing Hall v.
Hilbun, 466 So.2d 856, 873 (Miss.1985)).
See also Maxwell v. Baptist Mem’l Hosp.-
Desoto, Inc., 958 So.2d 284, 289 (Miss.Ct.
App.2007).  The standard articulated must
be objective, not subjective.  This Court
stated in Hall, ‘‘[e]mphasis is given the
proposition that physicians incur civil lia-
bility only when the quality of care they
render falls below objectively ascertained
minimally acceptable levels.’’  Hall, 466
So.2d at 871 (emphasis added).  See also
Maxwell, 958 So.2d at 289 (witness who
answered in terms of what he would do as
a physician was found not to be articulat-
ing an objective standard).

[7] ¶ 10.  The success of a plaintiff in
establishing a case of medical malpractice
rests heavily on the shoulders of the plain-
tiff’s selected medical expert.  The expert
must articulate an objective standard of
care.  Excerpts of Dr. Urdaneta’s testimo-
ny are as follows:

Q: And you didn’t see anything in your
review of the chart or the depositions of
the parties to indicate that Mr. Nor-
throp was not getting the desired effects
of the medications, did you?

A: Not really.

TTT

A: In my opinion, I think it was basi-
cally the fact that they did not monitor
the IV fluids that were actually given to
the patient.  They were not looking at
the extremity where those IV fluids
were being given.

TTT

Q: Do you know why the extravasation
occurred in this case?

A: No, I don’t know.
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Q: Do you know when it occurred?
A: No.
TTT

A: TTT  but it could have happened at
any point.
Q: It could have happened five minutes
before they took the curtains down?
A: Theoretically, yesTTTT

TTT Q:  And what do you know was given
through that left IV in this case?
A: TTT  just basically IV fluids, crystal-
oids as well as blood.
TTT

A: The extravasation, per se, is not
proof of negligence, that is correct.
Q: An extravasation can happen sud-
denly?
A: Yes.
Q: Without warning?
A: Without warning.
TTT

Q: TTT  From your review of these rec-
ords, what about Mr. Northrop’s course
of this procedure would have alerted a
reasonably careful anesthesiologist to
the presence of an extravasation?
A: The only—reviewing the records,
from the vital signs there’s no way you
can tell an extravasation is occurring.
TTT

Q: Is it your contention that the stan-
dard of care requires visual monitoring
of the actual placement of the IV into
the patient’s body, wherever it may be,
in the extremity or otherwise, through-
out the entire case?
A: That’s not according—in other
words, the [American Board of Anesthe-
siology] does not state particular—that
particular mandate.  It basically states
that you need to be monitoring the car-
diovascular, the respiratory, the oxygen-
ation as well as the—what’s the called
the end tidal CO2. There’s no particular

mandate that you need to actually be
looking at the extremity, if that’s what
you’re referring.

TTT

A: I don’t think there’s any particular
mandate you have to look at the extrem-
ities, but you have to monitor where
you’re [sic] IV fluids are goingTTTT

TTT

A: TTT  I don’t think you will find any-
where a treatise or any book or anything
that states that you need to be looking
TTT at the extremity every so often or
any TTT period of time.  I’m sorry.  But
I think you have to monitor your patient
globally.

TTT

Q: TTT  the standard of care does not
specifically require the anesthesiologist
to pull up the Bair Warmer [sic] and the
warming blanket to look at that site as
the case is going on?

A: You will not find a standard that
says you need to Bair Hugger [sic] ev-
ery so often, if that’s what you’re refer-
ring to.

Q: That’s what I’m asking you.  You
would agree that is not the standard of
care?

A: That is not the standard of care,
correct.

TTT

Q: And would you agree that in those
anesthesia cases where the patient’s
arms are tucked to the side, the periph-
eral lines are sometimes used?

A: Yes.

TTT

Q: TTT  Would you agree that the site
where the line goes into the arm is not
visible to the anesthesiologist?

A: That’s correct.

Q: TTT  it would not be possible to view
the siteTTTT
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A: TTT  I will not say impossible but it
will be a major undertaking to look at
the arm where—the extremity where
the IV is.

Q: And it’s not routinely done, is it?

A: If the arm is tucked, usually not.

Q: If there’s no indication that there’s
a problem with the anesthesia, you don’t
go and visually observe the IV site in
those cases, do you?

A: That is correct.

TTT

A: TTT  if the arms are on the side,
they’re not part of the sterile field so
you actually have access to them.
Q: So, just because you have access to
them, you’re required to look at them;
is that your testimony?
A: I did not say required.
Q: Well, required by the standard of
care.  No?
A: I don’t think there is any standard
of care that says if the arms are on the
side you need to look at them.  I think
it’s part of the common sense that if you
have access to them TTT in my opinion
you should actually consider that you
can.
TTT

Q: And you’ve told me that the stan-
dard of care does not require a visual
observation of the arms out to the side?
A: That’s correct.
TTT

Q: TTT  the standard of care does not
specifically require the person to pull
the TTT warming blanket up to look at
the site where the IV goes into the
hand;  correct?
A: Correct.
TTT

Q: TTT  you said this standard of care
that you’re testifying that was breached
by these CRNAs is contained in these

texts and articles that you have present-
ed to us today?
A: I would not—they do not specifical-
ly say CRNAs should be monitoring
anything in particularTTTT

TTT

Q: TTT  How often, in your opinion,
were the CRNAs supposed to look at
the arm during this procedure?
A: I have no specific time.  There’s no
standard or no pattern that you have to
actually followTTTT

TTT

Q: So, obviously, Doctor, this would not
indicate the standard of care in March of
1999, would it?
A: I don’t—I’m not sure what you
mean by describing the standard of care.
None of [the documents brought to the
deposition] deal with the standard of
care.  They are all case reports of infil-
tration, different problems with extrava-
sation.  I have not brought anything on
the standard of care if that’s what you’re
referring to.
TTT

Q: TTT  There is no textbook of anes-
thesia that says in writing the standard
of care requires visual or palpation ob-
servation of the fluid actually going into
the vein during an ongoing case;  that is
correct?
A: That is correct.
TTT

¶ 11.  Dr. Urdaneta distinguished a na-
tional standard of care from his own pref-
erences and practices in his testimony.
He discussed the proper way for an anes-
thesiologist or CRNA to document blood
pressure readings.  Excerpts from this
part of his testimony include:  ‘‘The only
thing I can tell you is that from personal—
and the way I teach my residents to do it
isTTTT But that’s personal.  That’s not uni-
versally accepted.  That’s my personal
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way of doing it.’’ On another question, he
responded, ‘‘That’s universal.  That’s a
standard, yes.’’  Then he reverted to ‘‘But
that’s, again, not universal.  That’s the
way we do it here at the University of
Florida.’’  After acknowledging that a re-
quirement to observe IV sites ‘‘might not
be written as part of the standard of care,’’
he maintained that an anesthesiology team
member should manually and visually
check IV insertion sites periodically.
When pressed on the meaning of ‘‘periodi-
cally,’’ he replied, ‘‘I cannot—I mean, it
varies.  It’s so variable.  It deals with so
many variables.  I usually—I make sure
when I put my IVs initially that I don’t see
any infiltration.  But that’s just a personal
observation.  And fortunately, since I deal
mostly with cardiac patients, I usually
have access to the arm, so I’m always
lookingTTTT’’

¶ 12.  When asked to provide documen-
tation of his claims about visual inspection
and palpation of IV injection sites, Dr.
Urdaneta was unable to do so.  He re-
peatedly said that no such mandate exists
as part of the standard of care.  He stated,
‘‘I don’t think you will find anywhere a
treatise or book or anything that states
TTT that you need to look at the extremity
every so often or TTT any period of time.’’
When asked if any of the medical articles
and texts he brought to his deposition
contained a confirmation of his position, he
replied, ‘‘they do not specifically say
CRNAs should be monitoring anything in
particular.’’  He summed up the articles
by saying they require constant vigilance.

¶ 13.  The standard of care as posed by
Northrop’s expert, ‘‘constant vigilance,’’
fails to satisfy multiple long-held principles
of Mississippi law which have been con-
firmed repeatedly by holdings of this
Court, as well as those of the Court of
Appeals.  Dr. Urdaneta’s personal prefer-
ence does not establish a national standard

of care.  See Barner, 605 So.2d at 808–09;
Palmer, 564 So.2d at 1354.  The requisite
standard is objective, not subjective.  See
Hall, 466 So.2d at 871;  Maxwell, 958 So.2d
at 289.  It is clear that Northrop’s expert
failed to establish an objective standard of
care to make a prima facie case of medical
malpractice.

¶ 14.  For the reasons stated, we re-
verse the judgment of the Court of Ap-
peals and reinstate and affirm the judg-
ment of the Circuit Court of the First
Judicial District of Harrison County.

¶ 15.  THE JUDGMENT OF THE
COURT OF APPEALS IS REVERSED.
THE JUDGMENT OF THE CIRCUIT
COURT OF HARRISON COUNTY,
FIRST JUDICIAL DISTRICT, IS REIN-
STATED AND AFFIRMED.

WALLER, C.J., CARLSON, P.J.,
DICKINSON, LAMAR, AND PIERCE,
JJ., CONCUR.  KITCHENS, J.,
DISSENTS WITH SEPARATE
WRITTEN OPINION JOINED BY
GRAVES, P.J. CHANDLER, J., NOT
PARTICIPATING.

KITCHENS, Justice, Dissenting.

¶ 16.  Because I am satisfied that Nor-
throp presented evidence of an objective
standard of care through a qualified expert
witness, namely, the standard of constant
vigilance, I dissent from today’s judgment.
I would affirm the decision of the Court of
Appeals and remand this case for trial in
the Circuit Court of the First Judicial
District of Harrison County.

GRAVES, P.J., JOINS THIS
OPINION.

,
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the public welfare.  In addition, Comcast
presented uncontroverted testimony estab-
lishing the need for additional service in
the area.  The site, moreover, is particu-
larly suited for a telecommunications facili-
ty.  It is in a commercial zone, adjoins a
major highway, and is well situated within
Comcast’s system to deliver the necessary
service.

[4] Comcast, however, did not present
expert testimony from a land use planner
or other qualified expert on the effect of
the grant of the variance on the master
plan or zoning ordinance.  Although cases
may arise in which expert testimony is
unnecessary, we believe that the better
practice is for applicants generally to pres-
ent such testimony.  Given the lengthy
history of this case, and the modification of
the dispositive legal principles during its
pendency, we conclude that the appropri-
ate resolution is to remand the matter to
the Board so Comcast and other interested
parties may offer expert testimony con-
cerning the negative criteSria.26  If the
Board approves the use variance, it should
then consider Comcast’s request for a bulk
variance.

The decision of the Appellate Division is
reversed, and the matter is remanded to
the Board.

For reversal and remandment—Chief
Justice PORITZ and Justices HANDLER,
POLLOCK, O’HERN, GARIBALDI,
STEIN and COLEMAN—7.

Opposed—None.
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Patient sued orthopedic surgeon, al-
leging lack of informed consent and mal-
practice regarding decision to treat hip
fracture with bed rest. The Superior
Court, Law Division, Civil Part, Hudson
County, concluded that patient could not
assert cause of action for lack of informed
consent and entered judgment on jury
verdict on malpractice claim. Patient ap-
pealed and the Superior Court, Appellate
Division, Kestin, J.A.D., 310 N.J.Super.
572, 709 A.2d 238, reversed. After grant-
ing surgeon’s petition for certification, the
Supreme Court, Pollock, J., held that doc-
trine of informed consent applied to nonin-
vasive procedures.

Judgment of Appellate Division af-
firmed.

S 271. Physicians and Surgeons O15(8,
15)

To obtain a patient’s informed consent
to one of several alternative courses of
treatment, the physician should explain
medically reasonable invasive and noninva-
sive alternatives, including the risks and
likely outcomes of those alternatives, even
when the chosen course is noninvasive.

2. Physicians and Surgeons O15(8), 17
Choosing among medically reasonable

treatment alternatives is a shared respon-
sibility of physicians and patients, and to
discharge their responsibilities, patients
should provide their physicians with the
information necessary for them to make
diagnoses and determine courses of treat-
ment, while physicians have a duty to eval-
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uate the relevant information and disclose
all courses of treatment that are medically
reasonable under the circumstances.

3. Physicians and Surgeons O15(.5)
Ultimate decision on course of treat-

ment is for the patient.

4. Physicians and Surgeons O15(8)
Doctrine of informed consent applied

to noninvasive as well as invasive proce-
dures, and thus required orthopedic sur-
geon to obtain patient’s consent to treat
patient’s hip fracture with bed rest rather
than surgery.

5. Physicians and Surgeons O15(8)
In informed consent analysis, the deci-

sive factor is not whether a treatment
alternative is invasive or noninvasive, but
whether the physician adequately presents
the material facts so that the patient can
make an informed decision.

6. Physicians and Surgeons O15(8)
Reasonable patient standard obligates

the physician to disclose only that informa-
tion material to a reasonable patient’s in-
formed decision for purposes of informed
consent doctrine.

S 287. Physicians and Surgeons O15(8)
Under the informed consent doctrine,

physicians are obligated to inform patients
of medically reasonable treatment alterna-
tives and their attendant probable risks
and outcomes.

8. Physicians and Surgeons O15(8)
Physicians do not adequately dis-

charge their responsibility under informed
consent doctrine by disclosing only treat-
ment alternatives that they recommend.

9. Physicians and Surgeons O15(8)
Under doctrine of informed consent,

physician should discuss the medically rea-
sonable courses of treatment, including
nontreatment.

10. Physicians and Surgeons O15(8, 15)
Critical consideration for doctrine of

informed consent is not the invasiveness of

the procedure, but the patient’s need for
information to make a reasonable decision
about the appropriate course of medical
treatment, whether invasive or noninva-
sive.

Melvin Greenberg, Philadelphia, for de-
fendant-appellant (Greenberg Dauber &
Epstein, attorneys;  Mr. Greenberg and
Michael H. Freeman, on the briefs).

Arthur J. Messineo, Jr., for plaintiff-
respondent (Messineo & Messineo, attor-
neys;  Nancy C. Ferro, Ridgewood, on the
brief).

The opinion of the Court was delivered
by

POLLOCK, J.

[1] This appeal presents the question
whether the doctrine of informed consent
requires a physician to obtain the patient’s
consent before implementing a nonsurgical
course of treatment.  It questions also
whether a physician, in addition to discuss-
ing with the patient treatment alternatives
that the physician recommends, should dis-
cuss medically reasonable alternative
courses of S 29treatment that the physician
does not recommend.  We hold that to
obtain a patient’s informed consent to one
of several alternative courses of treatment,
the physician should explain medically rea-
sonable invasive and noninvasive alterna-
tives, including the risks and likely out-
comes of those alternatives, even when the
chosen course is noninvasive.

The Law Division concluded that plain-
tiff, Jean Matthies, could not assert a
cause of action for breach of the duty of
informed consent against defendant, Dr.
Edward D. Mastromonaco.  According to
the court, a physician must secure a pa-
tient’s informed consent only to invasive
procedures, not to those that are noninva-
sive.  Consequently, the court prevented
Matthies from presenting evidence that
Dr. Mastromonaco had not obtained her
informed consent to use bed-rest treat-
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ment, which is noninvasive, instead of sur-
gery.  On the issue whether Dr. Mastro-
monaco had committed malpractice by
failing to perform surgery on Matthies,
the jury returned a verdict of no cause for
action.  The Appellate Division reversed,
holding that the doctrine of informed con-
sent applies even when the course of
treatment implemented by the physician is
noninvasive.  310 N.J.Super. 572, 709 A.2d
238 (App.Div.1998) We granted Dr. Mas-
tromonaco’s petition for certification, 156
N.J. 406, 719 A.2d 638 (1998), and now
affirm.

I.

In 1990, Matthies was eighty-one years
old and living alone in the Bella Vista
Apartments, a twenty-three-story senior
citizen residence in Union City. On August
26, 1990, she fell in her apartment and
fractured her right hip.  For two days, she
remained undiscovered.  When found, she
was suffering the consequences of a lack of
prompt medical attention, including dehy-
dration, distended bowels, and confusion.
An emergency service transported her to
Christ Hospital in Jersey City. She was
treated in the emergency room and admit-
ted to the intensive care unit.

S 30One day after Matthies’s admission,
her initial treating physician called Dr.
Mastromonaco, an osteopath and board-
certified orthopedic surgeon, as a consul-
tant.  Dr. Mastromonaco reviewed Mat-
thies’s medical history, condition, and x-
rays.  He decided against pinning her hip,
a procedure that would have involved the
insertion of four steel screws, each approx-
imately one-quarter inch thick and four
inches long.

Dr. Mastromonaco reached that decision
for several reasons.  First, Matthies was
elderly, frail, and in a weakened condition.
Surgery involving the installation of
screws would be risky.  Second, Matthies
suffered from osteoporosis, which led Dr.
Mastromonaco to conclude that her bones
were too porous to hold the screws.  He

anticipated that the screws probably would
loosen, causing severe pain and necessitat-
ing a partial or total hip replacement.
Third, forty years earlier, Matthies had
suffered a stroke from a mismatched blood
transfusion during surgery.  The stroke
had left her partially paralyzed on her
right side.  Consequently she had worn a
brace and essentially used her right leg as
a post while propelling herself forward
with her left leg.  After considering these
factors, Dr. Mastromonaco decided that
with bed rest, a course of treatment that
he recognized as ‘‘controversial,’’ Mat-
thies’s fracture could heal sufficiently to
restore her right leg to its limited function.
He prescribed a ‘‘bed–rest treatment,’’
which consisted of complete restriction to
bed for several days, followed by increas-
ingly extended periods spent sitting in a
chair and walking about the room.

Before her fall, Matthies had maintained
an independent lifestyle.  She had done
her own grocery shopping, cooking, house-
work, and laundry.  Her dentist of many
years, Dr. Arthur Massarsky, testified that
he often had observed Matthies climbing
unassisted the two flights of stairs to his
office.  Matthies is now confined to a nurs-
ing home.

Matthies’s expert, Dr. Hervey Sicher-
man, a board-certified orthopedic surgeon,
testified that under the circumstances, bed
rest was an inappropriate treatment.  He
maintained that bed rest S 31alone is not
advisable for a hip fracture unless the
patient does not expect to regain the abili-
ty to walk.  Essentially, he rejected bed
rest except when the patient is terminally
ill or in a vegetative state.  Dr. Sicherman
explained that unless accompanied by trac-
tion, the danger of treating a hip fracture
with bed rest is that the fracture could
dislocate.  In fact, shortly after Matthies
began her bed-rest treatment, the head of
her right femur displaced.  Her right leg
shortened, and she has never regained the
ability to walk.  According to Dr. Sicher-
man, the weakness and porosity of Mat-
thies’s bones increased the likelihood of
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this bad outcome.  Even defendant’s ex-
pert, Dr. Ira Rochelle, another board-certi-
fied orthopedic surgeon, admitted that pin-
ning Matthies’s hip would have decreased
the risk of displacement.  He nonetheless
agreed with Dr. Mastromonaco that Mat-
thies’s bones were probably too brittle to
withstand insertion of the pins.

Dr. Mastromonaco’s goal in conserva-
tively treating Matthies was to help her
‘‘get through this with the least complica-
tion as possible and to maintain a lifestyle
conducive to her disability.’’  He believed
that rather than continue living on her
own, Matthies should live in a long-term
care facility.  He explained, ‘‘I’m not going
to give her that leg she wanted.  She
wanted to live alone, but she couldn’t live
aloneTTTT  I wanted her to be at peace
with herself in the confines of professional
care, somebody to care for her.  She could
not live alone.’’

Matthies asserts that she would not
have consented to bed rest if Dr. Mastro-
monaco had told her of the probable ef-
fect of the treatment on the quality of her
life.  She claims that Dr. Mastromonaco
knew that without surgery, she never
would walk again.  He did not provide
her, however, with the opportunity to
choose between bed rest and the riskier,
but potentially more successful, alterna-
tive of surgery.  Dr. Mastromonaco main-
tained that bed rest did not foreclose sur-
gery at a later date.

A jury question existed whether Dr.
Mastromonaco consulted either with plain-
tiff or her family about the possibility of
surgery.  The trial court permitted Dr.
Mastromonaco to testify that he had
S 32discussed surgical alternatives with Mat-
thies, but that she had refused them be-
cause of her concern about the risks of a
blood transfusion.  Matthies’s daughter,
Jean Kurzrok, who also spoke with Dr.
Mastromonaco, testified that he had said
that her mother did not need or want
surgery.  Kurzrok said that she told Dr.
Mastromonaco, ‘‘Well, if she doesn’t need
it, she doesn’t want it.’’  According to Ms.

Kurzrok, Dr. Mastromonaco never dis-
cussed the treatment alternatives or their
probable outcomes.  Instead, he minimized
the fracture, describing it as ‘‘just a little
crack’’ that was ‘‘going to heal itself.’’

Matthies remained at Christ Hospital
until October 1990.  She was then dis-
charged to the Andover Intermediate Care
Center, a residential nursing home in
which she received physical therapy.
While at Andover, Matthies was attended
by several physicians, including orthopedic
surgeons.  Those doctors continued the
conservative treatment begun by Dr. Mas-
tromonaco.  Matthies also saw psychia-
trists and was treated at Andover for de-
pression because she grew increasingly
despondent over her continued inability to
walk.

In January 1993, Matthies was trans-
ferred to the Castle Hill Health Care Cen-
ter, another residential care facility.  Ex-
cept for hospital stays, she has remained
at Castle Hill.

In June 1995, Matthies was admitted to
Orange Hospital for knee surgery.  She
spent September to October 1995 at St.
Francis Hospital following a hip replace-
ment.  Her hip replacement, five years
after her fall, resulted in life-threatening
complications, including serious blood clots
and infections.  Although she recovered,
the bone density in her right femur could
not support the hip implant.  Consequent-
ly, her right femur broke below the im-
plant, and she underwent a second hip
replacement.  Even after that procedure,
however, the unequal lengths of Matthies’s
legs have prevented her from walking.
She is confined to a bed or chair and is
completely dependent on others.

Matthies sued Dr. Mastromonaco on two
theories.  First, she claimed that he had
deviated from standard medical care by
failing to S 33pin her hip at the time of her
injury.  Second, she asserted that he negli-
gently had failed to obtain her informed
consent to bed rest as a treatment alterna-
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tive.  Specifically, Matthies contended that
Mastromonaco had failed to disclose the
alternative of surgery.

Dr. Mastromonaco’s counsel argued that
informed consent was irrelevant in a case
in which the treatment administered was
noninvasive.  Accepting that argument,
the trial court refused to charge the jury
on the issue of lack of informed consent.
It reasoned that the malpractice claim sub-
sumed the claim for lack of informed con-
sent.  The court nevertheless permitted
Dr. Mastromonaco to testify that he had
explained the surgical alternative to Mat-
thies.  As Dr. Mastromonaco explained,
Matthies had said that she ‘‘did not want’’
surgery, because she was afraid of a blood
transfusion.  The trial court, however, pre-
vented Matthies’s counsel from cross-ex-
amining Dr. Mastromonaco on that point.

The jury concluded that Dr. Mastromo-
naco, in deciding not to perform immediate
surgery, had not deviated from the accept-
ed standard of medical care.  Accordingly,
it returned a verdict of no cause for action
on Matthies’s medical malpractice claim.

The Appellate Division reversed.  310
N.J.Super. at 572, 709 A.2d 238.  Observ-
ing that New Jersey’s doctrine of informed
consent is based not on battery, but on
negligence, the court concluded that the
doctrine applies to noninvasive, as well as
invasive, procedures.  Id. at 589–94, 709
A.2d 238.  A physician has a duty to dis-
close information that will enable a patient
‘‘to consider and weigh knowledgeably the
options available and the risk attendant to
each.’’  Id. at 593, 709 A.2d 238 (citation
omitted).  At a minimum, Dr. Mastromo-
naco should have explained to Matthies the
risks of bed rest and his reasons for rec-
ommending it as a course of treatment.
Id. at 596, 709 A.2d 238.  The court ob-
served:  ‘‘Defendant’s own testimony sug-
gests that he made the decision to treat
plaintiff conservatively after assessing her
physical condition and determining that
plaintiff would be better off in the care of
others, i.e. that she could not live alone.
As we have S 34held, this was not defen-

dant’s decision to make.’’  Id. at 595, 709
A.2d 238.

In sum, the Appellate Division concluded
that the trial court’s restriction on the
presentation of evidence on Matthies’s in-
formed consent claim also affected her
medical malpractice claim.  Id. at 599, 709
A.2d 238.  Consequently, the court re-
manded for a new trial on both issues.

II.

[2, 3] Choosing among medically rea-
sonable treatment alternatives is a shared
responsibility of physicians and patients.
To discharge their responsibilities, patients
should provide their physicians with the
information necessary for them to make
diagnoses and determine courses of treat-
ment.  Physicians, in turn, have a duty to
evaluate the relevant information and dis-
close all courses of treatment that are
medically reasonable under the circum-
stances.  Generally, a physician will rec-
ommend a course of treatment.  As a
practical matter, a patient often decides to
adopt the physician’s recommendation.
Still, the ultimate decision is for the pa-
tient.

[4] We reject defendant’s contention
that informed consent applies only to inva-
sive procedures.  Historically, the failure
to obtain a patient’s informed consent to
an invasive procedure, such as surgery,
was treated as a battery.  The physician’s
need to obtain the consent of the patient to
surgery derived from the patient’s right to
reject a nonconsensual touching.  Eventu-
ally, courts recognized that the need for
the patient’s consent is better understood
as deriving from the right of self-determi-
nation.  Canesi v. Wilson, 158 N.J. 490,
503–04, 730 A.2d 805 (1999);  Schloendorff
v. Society of N.Y. Hosp., 211 N.Y. 125, 105
N.E. 92, 93 (1914).  A shrinking minority
of jurisdictions persist in limiting informed
consent actions to invasive procedures.  In
those jurisdictions, battery survives as the
appropriate cause of action.  See, e.g.,
Karlsons v. Guerinot, 57 A.D.2d 73, 394
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N.Y.S.2d 933, 939 (1977) (limiting applica-
tion of informed consent to ‘‘those situa-
tions S 35where the harm suffered arose
from some affirmative violation of the pa-
tient’s physical integrity such as surgical
procedures, injections or invasive diagnos-
tic tests’’);  Morgan v. MacPhail, 550 Pa.
202, 704 A.2d 617, 619 (1997) (stating that
informed consent in Pennsylvania ‘‘has not
been required in cases involving non-surgi-
cal procedures’’).  Most jurisdictions view
the failure to obtain a patient’s informed
consent as an act of negligence or malprac-
tice, not battery.  See, e.g., Joan P. Dailey,
The Two Schools of Thought and Informed
Consent Doctrines in Pennsylvania:  A
Model For Integration, 98 Dick. L.Rev.
713, 727–28 & n. 101 (stating battery basis
recognized in only minority of jurisdic-
tions, for example, Georgia, Pennsylvania,
and Virginia);  Paula Walter, The Doctrine
of Informed Consent:  To Inform or Not
To Inform?, 71 St. John’s L.Rev. 543, 543,
558–59 (1997) (noting that two 1980 cases
moved informed consent doctrine of New
York, one of few remaining battery juris-
dictions, toward theory of negligence).

The rationale for basing an informed
consent action on negligence rather than
battery principles is that the physician’s
failure is better viewed as a breach of
professional responsibility than as a non-
consensual touching.  Baird v. American
Med. Optics, 155 N.J. 54, 70–71, 713 A.2d
1019 (1998);  Largey v. Rothman, 110 N.J.
204, 207–08, 540 A.2d 504 (1988).  As we
have stated, ‘‘Informed consent is a negli-
gence concept predicated on the duty of a
physician to disclose to a patient informa-
tion that will enable him to ‘evaluate
knowledgeably the options available and
the risks attendant upon each’ before sub-
jecting that patient to a course of treat-
ment.’’  Perna v. Pirozzi, 92 N.J. 446, 459,
457 A.2d 431 (1983);  see also Kaplan v.
Haines, 96 N.J.Super. 242, 257, 232 A.2d
840 (App.Div.1967), aff’d o.b., 51 N.J. 404,
241 A.2d 235 (1968) (sanctioning negli-
gence-view, lack-of-informed-consent tort
twenty years prior to Largey ).  Analysis
based on the principle of battery is gener-

ally restricted to cases in which a physi-
cian has not obtained any consent or has
exceeded the scope of consent.  3 David
W. Louisell & Harold Williams, Medical
Malpractice §§ 22.02, 22.03 (1999).  The
essential difference in analyzing inSformed36

consent claims under negligence, rather
than battery principles, is that the analysis
focuses not on an unauthorized touching or
invasion of the patient’s body, but on the
physician’s deviation from a standard of
care.

[5–7] In informed consent analysis, the
decisive factor is not whether a treatment
alternative is invasive or noninvasive, but
whether the physician adequately presents
the material facts so that the patient can
make an informed decision.  That conclu-
sion does not imply that a physician must
explain in detail all treatment options in
every case.  For example, a physician
need not recite all the risks and benefits of
each potential appropriate antibiotic when
writing a prescription for treatment of an
upper respiratory infection.  Conversely, a
physician could be obligated, depending on
the circumstances, to discuss a variety of
treatment alternatives, such as chemother-
apy, radiation, or surgery, with a patient
diagnosed with cancer.  Distinguishing the
two situations are the limitations of the
reasonable patient standard, which need
not unduly burden the physician-patient
relationship.  The standard obligates the
physician to disclose only that information
material to a reasonable patient’s informed
decision.  Largey, supra, 110 N.J. at 211–
12; , 540 A.2d 504 3 Louisell & Williams,
supra, § 22.03(2).  Physicians thus remain
obligated to inform patients of medically
reasonable treatment alternatives and
their attendant probable risks and out-
comes.  Otherwise, the patient, in select-
ing one alternative rather than another,
cannot make a decision that is informed.

[8] To the extent that Parris v. Sands,
21 Cal.App.4th 187, 25 Cal.Rptr.2d 800
(Ct.App.1993), on which Dr. Mastromonaco
relies, would not require a physician to
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inform a patient of alternative treatments,
we disagree with that decision.  Parris,
however, is distinguishable.  It involved
not the failure of a physician to inform a
patient of a nonrecommended treatment
alternative, but the alleged negligence of
the physician in diagnosing the patient’s
pneumonia as viral rather than bacterial.
See 3 Louisell & Williams, supra,
§ 22.04(3)(c) & n. 18. The extent to which
the S 37reasonable patient standard obli-
gates physicians to disclose the details of
alternative diagnoses, as distinguished
from treatment alternatives, is not before
us.  In sum, physicians do not adequately
discharge their responsibility by disclosing
only treatment alternatives that they rec-
ommend.

To assure that the patient’s consent is
informed, the physician should describe,
among other things, the material risks in-
herent in a procedure or course of treat-
ment.  Largey, supra, 110 N.J. at 210–13,
540 A.2d 504.  The test for measuring the
materiality of a risk is whether a reason-
able patient in the patient’s position would
have considered the risk material.  Id. at
211–12, 540 A.2d 504.  Although the test of
materiality is objective, a ‘‘patient obvious-
ly has no complaint if he would have sub-
mitted to the therapy notwithstanding
awareness that the risk was one of its
perils.’’  Canterbury v. Spence, 464 F.2d
772, 790 (D.C.Cir.), cert. denied, 409 U.S.
1064, 93 S.Ct. 560, 34 L.Ed.2d 518 (1972)
(citation omitted).  As the court stated in
Canterbury:

We think a technique which ties the
factual conclusion on causation simply
to the assessment of the patient’s
credibility is unsatisfactoryTTTT

[W]hen causality is explored at a post-
injury trial with a professedly un-
informed patient, the question wheth-
er he actually would have turned the
treatment down if he had known the
risks is purely hypotheticalTTTT  And
the answer which the patient supplies
hardly represents more than a guess,
perhaps tinged by the circumstance

that the uncommunicated hazard has
in fact materialized.  In our view, this
method of dealing with the issue on
causation comes in second-bestTTTT

Better it is, we believe, to resolve the
causality issue on an objective basis:
in terms of what a prudent person in
the patient’s position would have de-
cided if suitably informed of all perils
bearing significance.  If adequate dis-
closure could reasonably be expected
to have caused that person to decline
the treatment because of the revela-
tion of the kind of risk or danger that
resulted in harm, causation is shown,
but otherwise not.  The patient’s tes-
timony is relevant on that score of
course but it would not threaten to
dominate the findings.  And since that
testimony would probably be ap-
praised congruently with the factfin-
der’s belief in its reasonableness, the
case for a wholly objective standard
for passing on causation is strength-
ened.
[Id. at 790–91;  see also Largey, su-
pra, 110 N.J. at 215–16, 540 A.2d 504
(approving Canterbury ’s adoption of
objective test);  Model Jury Charge
5.36C (1989) (‘‘Although plaintiff’s tes-
timony may be considered on the
question as to whether he/she would
have consented, the issue to be re-
solved is not what this plaintiff would
have doneTTTT’’).]

S 38[9] For consent to be informed, the
patient must know not only of alternatives
that the physician recommends, but of
medically reasonable alternatives that the
physician does not recommend.  Other-
wise, the physician, by not discussing these
alternatives, effectively makes the choice
for the patient.  Accordingly, the physician
should discuss the medically reasonable
courses of treatment, including nontreat-
ment.  Largey, supra, 110 N.J. at 213, 540
A.2d 504.  As we recently wrote:  ‘‘The
negligence lies in the physician’s failure to
disclose sufficient information for the pa-
tient to make an informed decision about
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the comparative risks of various treatment
options.’’  Baird, supra, 155 N.J. at 71,
713 A.2d 1019;  In re Conroy, 98 N.J. 321,
347, 486 A.2d 1209 (1985) (‘‘[T]he patient
must have a clear understanding of the
risks and benefits of the proposed treat-
ment alternatives or nontreatmentTTTT’’);
Battenfeld v. Gregory, 247 N.J.Super. 538,
550, 589 A.2d 1059 (App.Div.1991) (‘‘We
are convinced TTT that a physician may be
held liable for withholding information con-
cerning the potential harm likely to result
if the patient remains untreated.’’).  To the
same effect, the Department of Health has
declared:

Similar concerns animate our Adminis-
trative Code’s ‘‘patient rights,’’ which in-
clude a patient’s right ‘‘[t]o receive from
the patient’s physician[s]—in terms that
the patient understands—an explanation
of his or her complete medical condition,
recommended treatment, risk[s] of the
treatment, expected results and reason-
able medical alternatives.’’

[N.J.A.C. 8:43G–4.1(a)(6).]

The medical profession likewise recog-
nizes the physician’s obligation to explain
all medically reasonable alternatives to the
patient.  The American Medical Associa-
tion’s Code of Medical Ethics states:

The patient’s right of self-decision can
be effectively exercised only if the pa-
tient possesses enough information to
enable an intelligent choice.  The pa-
tient should make his or her own deter-
mination on treatment.  The physician’s
obligation is to present the medical facts
accurately to the patient or to the indi-
vidual responsible for the patient’s care
and to make recommendations for man-
agement in accordance with good medi-
cal practiceTTTT  Social policy does not
accept the paternalistic view that the
physician may remain silent because di-
vulgence might prompt the patient to
forego needed therapy.  Rational, in-
formed patients should not be expected
to act uniformly, even under similar cir-
cumstances, in agreeing to or refusing
treatment.

S 39[American Medical Association,
Code of Medical Ethics:  Current
Opinions with Annotations, Opinion
8.08 (1981).]

Because the patient has a right to be
fully informed about medically reasonable
courses of treatment, we are unpersuaded
that a cause of action predicated on the
physician’s breach of a standard of care
adequately protects the patient’s right to
be informed of treatment alternatives.  A
physician may select a method of treat-
ment that is medically reasonable, but not
the one that the patient would have select-
ed if informed of alternative methods.
Like the deviation from a standard of care,
the physician’s failure to obtain informed
consent is a form of medical negligence.
See Baird, supra, 155 N.J. at 70, 713 A.2d
1019;  Teilhaber v. Greene, 320 N.J.Super.
453, 457, 727 A.2d 518 (App.Div.1999).
Recognition of a separate duty emphasizes
the physician’s obligation to inform, as well
as treat, the patient.  The physician’s se-
lection of one of several medically reason-
able alternatives may not violate a stan-
dard of care, but it may represent a choice
that the patient would not make.  Physi-
cians may neither impose their values on
their patients nor substitute their level of
risk aversion for that of their patients.
One patient may prefer to undergo a po-
tentially risky procedure, such as surgery,
to enjoy a better quality of life.  Another
patient may choose a more conservative
course of treatment to secure reduced risk
at the cost of a diminished lifestyle.  The
choice is not for the physician, but the
patient in consultation with the physician.
By not telling the patient of all medically
reasonable alternatives, the physician
breaches the patient’s right to make an
informed choice.

The physician’s duty to inform the pa-
tient of alternatives is especially important
when the alternatives are mutually exclu-
sive.  If, as a practical matter, the choice
of one alternative precludes the choice of
others, or even if it increases appreciably
the risks attendant on the other alterna-
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tives, the patient’s need for relevant infor-
mation is critical.  That need intensifies
when the choice turns not so much on
purely medical considerations as on the
choice of one lifestyle or set of values over
another.

S 40[10] It is not dispositive that the al-
ternative that the physician recommends is
more or less invasive than other alterna-
tives.  See Caputa v. Antiles, 296 N.J.Su-
per. 123, 686 A.2d 356 (App.Div.1996)
(holding doctor had duty to disclose alter-
native of ‘‘observation’’ as well as recom-
mended alternative of surgery).  The criti-
cal consideration is not the invasiveness of
the procedure, but the patient’s need for
information to make a reasonable decision
about the appropriate course of medical
treatment, whether invasive or noninva-
sive.

According to Dr. Mastromonaco’s testi-
mony, he recognized that need.  He testi-
fied that he discussed the alternative of
surgery with Matthies.  Whether that dis-
cussion ever took place and, if so, what the
parties said, should have been an issue at
trial.

The trial court, believing informed con-
sent applied to invasive procedures only,
precluded Matthies’s attorney from cross-
examining Dr. Mastromonaco on that is-
sue.  Several times during the trial, Mat-
thies’s counsel attempted to introduce
testimony to refute Dr. Mastromonaco’s
assertion that he had discussed surgery
as an option.  Each time, the trial court
barred the testimony.  At the conclusion
of the case, therefore, Dr. Mastromonaco
had presented his side of the story on the
issue of informed consent, but Matthies
had been prevented from presenting her
side.  The trial court, moreover, refused
to charge the jury on the issue of in-
formed consent.  Hence, the only issue
submitted to the jury was whether Dr.
Mastromonaco had breached a standard
of care in selecting bed rest as a treat-
ment alternative.  Consequently, the jury
did not have the opportunity to consider
the issue that forms the basis of this ap-

peal, whether Dr. Mastromonaco had ob-
tained Matthies’s informed consent to the
treatment he recommended.

The issue of informed consent often in-
tertwines with that of medical malpractice.
Baird, supra, 155 N.J. at 70–71, 713 A.2d
1019.  Because of the interrelationship be-
tween the malpractice S 41and informed con-
sent issues in the present case, the jury
should consider both issues at the retrial.

The judgment of the Appellate Division
is affirmed.

For affirmance—Chief Justice PORITZ
and Justices HANDLER, POLLOCK,
O’HERN, GARIBALDI, STEIN and
COLEMAN—7.

Opposed—None.

,
  

160 N.J. 41

S 41Josephine F. LANG, Plaintiff–
Respondent,

v.

ZONING BOARD OF ADJUSTMENT
OF THE BOROUGH OF NORTH
CALDWELL, Defendant–Appellant,

and

Robert Calabrese, Defendant.

Supreme Court of New Jersey.

Argued Feb. 16, 1999.
Decided July 19, 1999.

Landowner sought dimensional vari-
ance to permit construction of in-ground
swimming pool to replace existing above-
ground pool. The zoning board granted the
variance, and neighbor sought judicial re-
view. The Superior Court, Law Division,
upheld the variance. Neighbor appealed.
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the defendant in the other action recovered [722] judgment against the plaintiff, the
defendants in this action are still liable. It is said that the plaintiff ought to have
replied specially, but I am of opinion that the defendants ought by their plea to shew
that the judgment in the former action proceeded on a ground which operated as
a discharge of all the joint debtors.

Judgment for the plaintiff.

BYRNE V. BOADLE. Nov. 25, 1863.-The plaintiff was walking in a public street
past the defendant's shop when a barrel of flour fell upon him from a window
above the shop, and seriously injured him. Held sufficient prima facie evidence
of negligence for the jury, to cast on the defendant the onus of proving that the
accident was not caused by his negligence.

[S. C. 33 L. J. Ex. 13; 12 W. R. 279; 9 I. T. 450. Followed, Briggs v. Oliver, 1866,
4 H. & C. 407. Adopted, Smith v. Great Eastern Railway, 1866, L. R. 2 C. P. 11.]

Declaration. For that the defendant, by his servants, so negligently and unskil-
fully managed and lowered certain barrels of flour by means of a certain jigger-hoist
and machinery attached to the shop of the defendant, situated in a certain highway,
along which the plaintiff was then passing, that by and through the negligence of the
defendant, by his said servants, one of the said barrels of flour fell upon and struck
against the plaintiff, whereby the plaintiff was thrown down, wounded, lamed, and
permanently injured, and was prevented from attending to his business for a long
time, to wit, thence hitherto, and incurred great expense for medical attendance, and
suffered great pain and anguish, and was otherwise damnified.

Plea. Not guilty.
At the trial before the learned Assessor of the Court of Passage at Liverpool, the

evidence adduced on the part of the plaintiff was as follows :-A witness named
Critchley said: "On the 18th July, I was in Scotland Road, on the right side going
north, defendant's shop is on that side. When I was opposite to his shop, a barrel
of flour fell from a window above in defendant's house and shop, and knocked (723]
the plaintiff down. He was carried into an adjoining shop. A horse and cart came
opposite the defendant's door. Barrels of flour were in the cart. I do not think the
barrel was being lowered by a rope. I cannot say: I did not see the barrel until it
struck the plaintiff. It was not swinging when it struck the plaintiff. It struck him
on the shoulder and knocked him towards the shop. No one called out until after
the accident." The plaintiff said: "On approaching Scotland Place and defendant's
shop, I lost all recollection. I felt no blow. I saw nothing to warn me of danger.
I was taken home in a cab. I was helpless for a fortnight." (He then described his
sufferings.) "I saw the path clear. I did not see any cart opposite defendant's shop."
Another witness said: "I saw a barrel falling. I don't know how, but from defen-
dant's." The only other witness was a surgeon, who described the injury which the
plaintiff had received. It was admitted that the defendant was a dealer in flour.

It was submitted, on the part of the defendant, that there was no evidence of
negligence for the jury. The learned Assessor was of that opinion, and nonsuited
the plaintiff, reserving leave to him to move the Court of Exchequer to enter the verdict
for him with 501. damages, the amount assessed by the jury.

Littler, in the present term, obtained a rule nisi to enter the verdict for the
plaintiff, on the ground of misdirection of the learned Assessor in ruling that there
was no evidence of negligence on the part of the defendant; against which

Charles Russell now shewed cause. First, there was no evidence to connect the
defendant or his servants with the occurrence. It is not suggested that the defendant
himself was present, and it will be argued that upon these pleadings it is not open to
the defendant to contend that his servants were not engaged in lowering the barrel of
flour. But the [724] declaration alleges that the defendant, by his servants, so
negligently lowered the barrel of flour, that by and through the negligence of the
defendant, by his said servants, it fell upon the plaintiff. That is tantamount to an
allegation that the injury was caused by the defendant's negligence, and it is competent
to him, under the plea of not guilty, to contend that his servants were not concerned
in the act alleged. The plaintiff could not properly plead to this declaration that his
servants were not guilty of negligence, or that the servants were not his servants. If it



had been stated by way of inducement that at the time of the grievance the defendant's
servants were engaged in lowering the barrel of flour, that would have been a travers-
able allegation, not in issue under the plea of not guilty. Ml'Iitchell v. Crassweller (13 C. B.
237) and l1art v. Crowley (12 A. & E. 378) are authorities in favour of the defendant.
Then, assuming the point is open upon these pleadings, there was no evidence that
the defendant, or any person for whose acts he would be responsible, was engaged in
lowering the barrel of flour. It is consistent with the evidence that the purchaser of
the flour was superintending the lowering of it by his servant, or it may be that a
stranger was engaged to do it without the knowledge or authority of the defendant.
[Pollock, C. B. The presumption is that the defendant's servants were engaged in
removing the defendant's flour; if they were not it was competent to the defendant
to prove it.] Surmise ought not to be substituted for strict proof when it is sought
to fix a defendant with serious liability. The plaintiff should establish his case by
affirmative evidence.

Secondly, assuming the facts to be brought home to the defendant or his servants,
these facts do not disclose any evidence for the jury of negligence. The plaintiff was
bound to give affirmative proof of negligence. But there [725] was not a scintilla of
evidence, unless the occurrence is of itself evidence of negligence. There was not
even evidence that the barrel was being lowered by a-jigger-hoist as alleged in the
declaration. (Pollock, C. B. There are certain cases of which it may be said res ipsa
loquitur, and this seems one of them. In some cases the Courts have held that the
mere fact of the accident having occurred is evidence of negligence, as, for instance,
in the case of railway collisions.] On examination of the authorities, that doctrine
would seem to be confined to the case of a collision between two trains upon the same
line, and both being the property and under the management of the same Company.
Such was the case of Skinner v. The London, Brighton and South Coast Railway Company
(5 Exch. 787), where the train in which the plaintiff was ran into another train which
h ad stopped a short distance from a station, in consequence of a luggage train before
it having broken down. In that case there must have been negligence, or the accident
could not have happened. Other cases cited in the text-books, in support of the
doctrine of presumptive negligence, when examined, will be found not to do so.
Amongst them is Capue v. The London and Brighton Railway Company (5 Q. B. 747),
but there, in addition to proof of the occurrence, the plaintiff gave affirmative evidence
of negligence, by shewing that the rails were somewhat deranged at the spot where
the accident took place, and that the train was proceeding at a speed which, considering
the state of the rails, was hazardous. Another case is Christie v. Griggs (2 Campb. 79),
where a stage-coach on which the plaintiff was travelling broke down in consequence
of the axle-tree having snapped asunder. But that was an action on the contract to
carry safely, and one of the counts imputed the accident to the insufficiency of the
[726] coach, of which its breaking down would be evidence for the jury. [Pollock, C. B.
What difference would it have made, if instead of a passenger a bystander had been
injured 7] In the one case the coach proprietor was bound by his contract to provide
a safe vehicle, in the other he would only be liable in case of negligence. The fact of
the accident might be evidence of negligence in the one case, though not in the other.
It would seem, from the case of Bird v. The Great Northern Railway Company (28 L. J.
Exeb. 3), that the fact of a train running off the line is not prim& facie proof where
the occurrence is consistent with the absence of negligence on the part of the defen-
dants. Later cases have qualified the doctrine of presumptive negligence. In Cotton
v. WFood (8 C. B. N. S. 568) it was held that a Judge is not justified in leaving the
case to the jury where the plaintiff's evidence is equally consistent with the absence
as with the existence of negligence in the defendant. In Hammack v. White (11 C. B.
N. S. 588, 594), Erle, J., said that he was of opinion "that the plaintiff in a case of
this sort was not entitled to have the case left to the jury unless he gives some
affirmative evidence that there has been negligence on the part of the defendant."
[Pollock, C. B. If he meant that to apply to all cases, I must say, with great respect,
that I entirely differ from him. He must refer to the mere nature of the accident in
that particular case. Bramwell, B. No doubt, the presumption of negligence is not
raised in every case of injury from accident, but in some it is. We must judge of the
facts in a reasonable way; and regarding them in that light we know that these
accidents do not take place without a cause, and in general that cause is negligence.]
The law will not presume that a man is guilty of a wrong. It is consistent with the
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facts proved that the defendant's servants were using [727] the utmost care and the
best appliances to lower the barrel with safety. Then why should the fact that
accidents of this nature are sometimes caused by negligence raise any presumption
against the defendant? There are many accidents from which no presumption of
negligence can arise. [Bramwell, B. Looking at the matter in a reasonable way it
comes to this-an injury is done to the plaintiff, who has no means of knowing
whether it was the result of negligence ; the defendant, who knows how it was caused,
does not think fit to tell the jury.] Unless a plaintiff gives some evidence which
ought to be submitted to the jury, the defendant is nof bound to offer any defence.
The plaintiff cannot, by a defective proof of his case, compel the defendant to give
evidence in explanation. [Pollock, C. B. I have frequently observed that a defen-
dant has a right to remain silent unless a primA facie case is established against him.
But here the question is whether the plaintiff has not shewn such a case.] In a case
of this nature, in which the sympathies of a jury are with the plaintiff, it would be
dangerous to allow presumption to be substituted for affirmative proof of negligence.

Littler appeared to support the rule, but was not called upon to argue.
POLLOCK, C. B. We are all of opinion that the rule must be absolute to enter the

verdict for the plaintiff. The learned counsel was quite right in saying that there
are many accidents from which no presumption of negligence can arise, but I think
it would be wrong to lay down as a rule that in no case can presumption of negligence
arise from the fact of an accident. Suppose in this case the barrel had rolled out of
the warehouse and fallen on the plaintiff, how could he possibly ascertain from what
cause it occurred 7 It is [728] the duty of persons who keep barrels in a warehouse
to take care that they do not roll out, and I think that such a case would, beyond all
doubt, afford prim& facie evidence of negligence. A barrel could not roll out of a
warehouse without some negligence, and to say that a plaintiff who is injured by it
must call witnesses from the warehouse to prove negligence seems to me preposterous.
So in the building or repairing a house, or putting pots on the chimneys, if a person
passing along the road is injured by something falling upon him, I think the accident
alone would be primA facie evidence of negligence. Or if an article calculated to cause
damage is put in a wrong place and does mischief, I think that those whose duty it
was to put it in the right place are prima facie responsible, and if there is any state
of facts to rebut the presumption of negligence, they must prove them. The present
case upon the evidence comes to this, a man is passing in front of the premises of a
dealer in flour, and there falls down upon him a barrel of flour. I think it apparent
that the barrel was in the custody of the defendant who occupied the premises, and
who is responsible for the acts of his servants who had the controul of it; and in my
opinion the fact of its falling is primh facie evidence of negligence, and the plaintiff
who was injured by it is not bound to shew that it could not fall without negligence,
but if there are any facts inconsistent with negligence it is for the defendant to prove
them.

BRAMWELL, B. I am of the same opinion.
CHANNELL, B. I am of the same opinion. The first part of the rules assumes the

existence of negligence, but takes this shape, that there was no evidence to connect
the defendant with the negligence. The barrel of flour fell from a warehouse over a
shop which the defendant occupied, and [729] therefore primh facie he is responsible.
Then the question is whether there was any evidence of negligence, not a mere
scintilla, but such as in the absence of any evidence in answer would entitle the plain-
tiff to a verdict. I am of opinion that there was. I think that a person who has a
warehouse by the side of a public highway, and assumes to himself the right to lower
from it a barrel of flour into a cart, has a duty cast upon him to take care that persons
passing along the highway are not injured by it. I agree that it is not every accident
which will warrant the inference of negligence. On the other hand, I dissent from
the doctrine that there is no accident which will in itself raise a presumption of
negligence. In this case I think that there was eyidence for the jury, and that the
rule ought to be absolute to enter the verdict for the plaintiff.

PIGOTT, B. I am of the same opinion.
Rule absolute.

2 H. & C. 727.
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Pedestrian, who was severely injured
when he was struck by motorist at inter-
section where traffic signals were not op-
erating, brought action against motorist,
District of Columbia, engineering company
that was responsible for marking the loca-
tion of utility lines, construction company
which cut an electric utility line with a
backhoe while replacing a storm drainpipe,
electric power company which owned line,
and pedestrian’s underinsured motorist in-
surer. The Superior Court, Ann O’Regan
Keary, J., entered judgment in favor of
pedestrian against motorist and the Dis-
trict of Columbia and in favor of construc-
tion company and engineering company on
the pedestrian’s claims against them. Dis-
trict appealed. The Court of Appeals, Ter-
ry, J., held that evidence was sufficient to
support jury’s findings that District of Co-
lumbia’s failure to provide adequate traffic
control measures when traffic light was
not functioning was substantial factor in
causing pedestrian to be struck and in-
jured by motorist’s car and that this acci-
dent was foreseeable consequence of ab-
sence of any traffic control devices for
purposes of pedestrian’s negligence action.

Affirmed.

1. Negligence O1713
Questions of proximate cause are usu-

ally questions of fact in negligence cases.

2. Automobiles O245(14, 61, 80)

Automobile collisions at street inter-
sections nearly always present questions of
fact, and only in exceptional cases will
questions of negligence, contributory negli-
gence, and proximate cause pass from the
realm of fact to one of law.

3. Negligence O371, 378

Proximate cause has two components:
cause-in-fact and a policy element which
limits a defendant’s liability when the
chain of events leading to the plaintiff’s
injury is unforeseeable or highly extraordi-
nary in retrospect.

4. Automobiles O306(7)

Evidence was sufficient to support
jury’s findings that District of Columbia’s
failure to provide adequate traffic control
measures when traffic light was not func-
tioning was substantial factor in causing
pedestrian to be struck and injured by
motorist’s car and that this accident was
foreseeable consequence of absence of any
traffic control devices for purposes of pe-
destrian’s negligence action; even though
motorist’s conduct, striking pedestrian in
crosswalk, violated criminal statute, pedes-
trian met his heightened burden of show-
ing that motorist’s actions were foresee-
able in light of District’s negligence.  D.C.
Official Code, 2001 Ed. § 40–726.

5. Negligence O378

Policy element of proximate cause in-
cludes various factors which relieve a de-
fendant of liability even when his actions
were the cause-in-fact of the injury.

6. Negligence O431

Although the intervening act of anoth-
er makes the causal connection between
the defendant’s negligence and the plain-
tiff’s injury more attenuated, such an act
does not by itself make the injury unfore-
seeable.
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7. Negligence O431, 433
Defendant will be responsible for the

damages which result, despite the inter-
vention of another’s act in the chain of
causation, if the danger of an intervening
negligent or criminal act should have been
reasonably anticipated and protected
against; however, if the intervening act is
criminal, the law requires that the foresee-
ability of the risk be more precisely shown.
Restatement (Second) of Torts §§ 302A,
302B.

8. Negligence O1713
Proximate cause, including the fore-

seeability component, is nearly always a
question of fact for the jury in negligence
action.

9. Automobiles O279
District of Columbia is not liable for a

decision not to install a traffic control de-
vice at an intersection, but once it does so,
it may be liable if it fails to maintain that
device.

James C. McKay, Jr., Assistant Corpo-
ration Counsel, with whom Robert R.
Rigsby, Corporation Counsel, and Charles
L. Reischel, Deputy Corporation Counsel,
were on the brief, for appellant.

Jacob A. Stein, with whom Richard A.
Bussey, Washington, DC, was on the brief,
for appellees.

Before TERRY, FARRELL, and
GLICKMAN, Associate Judges.

TERRY, Associate Judge:

A car driven by Alfred Poe struck and
injured a pedestrian, Gilman Carlson, at
the intersection of Sixth Street and Inde-
pendence Avenue, Southwest, directly in
front of the National Air and Space Muse-
um.  At the time of the accident, the traf-

fic signals at the intersection were not
operating.  A jury found that the District
of Columbia was negligent in failing either
to maintain the signal or to provide alter-
native traffic control devices, and that its
negligence was a proximate cause of the
accident.  The District appeals, arguing
that the non-functioning traffic signal was
not a cause-in-fact of the accident, and
that, even if it was, the actions of Mr. Poe
were an unforeseeable superseding cause
that relieves the District of any liability.
We affirm.

I

On the morning of July 13, 1995, an
employee of D & F Construction Company
(‘‘D & F’’) cut an electric utility line with a
backhoe while replacing a storm drainpipe
at Madison Drive and Ninth Street, North-
west, a few blocks away from the site of
the accident.  The line was owned by Poto-
mac Electric Power Company (‘‘Pepco’’).
Byers Engineering Company (‘‘Byers’’)
had been responsible for marking the loca-
tion of utility lines so that a contractor
doing work would not interfere with those
lines, but on that day there were no mark-
ings at the worksite.  As a result of the
damage to the power line, many of the
traffic lights in the vicinity, including the
light at Sixth Street and Independence
Avenue, lost electricity and ceased to func-
tion.  The District responded to several
reports of non-functioning traffic lights,
one of which was at Seventh Street and
Independence Avenue, but it did not re-
spond to, or repair, the traffic light at
Sixth Street until after the accident that
gave rise to this case.

At around 4:45 p.m., Alfred Poe was
driving east on Independence Avenue in
the far left lane.  The weather was clear
and sunny.  Mr. Poe stopped for a red
traffic light at Seventh Street with no car
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ahead of him.  When the light changed,
however, a black car pulled into his lane
from the right, directly in front of him.
Mr. Poe traveled about five to ten feet
behind the black car at about thirty miles
per hour for approximately ten seconds,
from Seventh Street to Sixth Street, be-
fore he applied his brakes.  Unaware that
he was near an intersection, Mr. Poe
swerved to avoid hitting the black car, and
as he did so, he looked in the rear view
mirror to see if there was another car
behind him.  When he turned his attention
back to the road, Mr. Carlson, who was
crossing the street in the crosswalk at the
intersection, was immediately in front of
his car, and Mr. Poe could not avoid hit-
ting him.  Mr. Carlson was severely in-
jured.  He and his wife sued Mr. Poe, the
District, Byers, D & F, Pepco, and United
Services Automobile Association, Mr. Carl-
son’s underinsured motorist insurance car-
rier.  Each defendant filed cross-claims
against some or all of the other defen-
dants.

At trial, Mr. Carlson maintained that
the District was negligent in failing either
to repair the traffic light or to place alter-
native traffic control devices, such as
cones or a portable stop sign, at the inter-
section.  He presented the testimony of
John Callow, an expert on the subject of
traffic engineering.  Mr. Callow testified
that the volume of traffic at Sixth Street
and Independence Avenue required opera-
tional traffic control signals and that the
absence of a signal ‘‘increases the proba-
bility of conflicts.’’ 1  Mr. Callow also testi-
fied that, according to national standards,

the District should have placed cones or a
portable stop sign at the intersection, or
assigned a police officer there to direct
traffic, if it was aware of a problem with
the traffic light.

The District did not dispute Mr. Cal-
low’s testimony, but asserted that the inop-
erative status of the traffic light was not a
cause of the accident.  The District relied
on the testimony of Mr. Poe, both in his
deposition and in court, that he could not
see the traffic signals at Sixth Street.  Mr.
Poe stated that his view of the traffic
signals, which were located on poles on
either side of the street, was obstructed by
the black car in front of him.  Because he
was so focused on the black car, he said,
he did not notice the non-functioning traf-
fic light.

At the close of all the evidence, the
District moved for judgment as a matter of
law, but the court reserved ruling on the
motion.  The jury then returned a verdict
for the Carlsons, finding that both Mr. Poe
and the District were negligent and that
their negligent actions were proximate
causes of the accident.2  After the verdict,
the District moved again for judgment as a
matter of law or, in the alternative, for a
new trial.  The court denied the motion in
a written order, stating, ‘‘[T]here was
clearly evidence in the record from which
jurors could logically conclude that, despite
the earlier occurrences which were not
District-caused, the negligence of the Dis-
trict, after notice was given of the traffic
signal outage, was a substantial factor in
plaintiff’s injuries.’’

1. Although on cross-examination Mr. Callow
said that conflicts are not accidents, he stated
that conflicts ‘‘have the potential TTT of caus-
ing accidents.’’

2. The jury also found that Byers was negli-
gent but that its negligence was not a proxi-
mate cause of the accident;  that the driver of

the unidentified car was not negligent;  that D
& F was not negligent;  and that Mr. Carlson
was not contributorily negligent and did not
assume any risk.  The court had earlier grant-
ed Pepco’s motion for judgment because the
Carlsons had failed to present expert testimo-
ny to support their claim against Pepco.
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Final judgment was then entered in fa-
vor of the Carlsons against Poe and the
District, and in favor of D & F and Byers
on the Carlsons’ claims against them.
From that judgment, which also resolved
all the cross-claims, only the District ap-
peals.

II

[1, 2] Questions of proximate cause are
usually questions of fact.  In particular:

Automobile collisions at street inter-
sections nearly always present questions
of fact.  The credibility of witnesses
must be passed on, conflicting testimony
must be weighed, and inferences must
be drawn.  From this conflict and uncer-
tainty the trier of facts, whether judge
or jury, must determine the ultimate
facts of the case.  Only in exceptional
cases will questions of negligence, con-
tributory negligence, and proximate
cause pass from the realm of fact to one
of law.

Shu v. Basinger, 57 A.2d 295, 295–296
(D.C.1948);  accord, e.g., Washington Met-
ropolitan Area Transit Authority v. Jones,
443 A.2d 45, 50 (D.C.1982) (en banc) (‘‘It is
only in a case where the facts are undis-
puted and, considering every legitimate in-
ference, only one conclusion may be
drawn, that the trial court may rule as a
matter of law on TTT proximate cause’’
(citations omitted)).

[3] Proximate cause has two compo-
nents:  ‘‘cause-in-fact’’ and a ‘‘policy ele-
ment’’ which limits a defendant’s liability
when the chain of events leading to the
plaintiff’s injury is unforeseeable or ‘‘high-
ly extraordinary in retrospect.’’  Lacy v.
District of Columbia, 424 A.2d 317, 320–
321 (D.C.1980) (citation omitted).  The
District argues that the trial court should
have granted judgment in its favor be-
cause the Carlsons failed to prove either

cause-in-fact or foreseeability.  We dis-
agree.

A. Cause-in-fact

[4] This court has adopted the ‘‘sub-
stantial factor’’ test set out in the Restate-
ment of Torts for determining whether a
negligent act or omission is the cause-in-
fact of a plaintiff’s injury.  Lacy, 424 A.2d
at 321;  see Graham v. Roberts, 142
U.S.App. D.C. 305, 308 n. 3, 441 F.2d 995,
998 n. 3 (1970).  The Restatement says
that ‘‘[t]he actor’s negligent conduct is a
legal cause of harm to another if TTT his
conduct is a substantial factor in bringing
about the harmTTTT’’ RESTATEMENT (SEC-

OND) OF TORTS § 431 (1965).

The District argues that the evidence at
trial showed conclusively that the non-
functioning traffic light was not a ‘‘sub-
stantial factor’’ in the accident because Mr.
Poe would have hit Mr. Carlson even if the
light had been functioning or alternative
traffic control devices had been present.
Because Mr. Poe’s view was obstructed by
the black car, says the District, his atten-
tion was focused on that car, and he was
looking in the rear view mirror for several
seconds as he swerved into the next lane
(where he struck Mr. Carlson) to avoid the
black car.

Mr. Poe’s testimony, however, was in-
consistent on the question of whether his
view was obstructed.  Although Mr. Poe
testified unequivocally in his deposition,
which was read to the jury, that the black
car obstructed his view of the traffic sig-
nals, what he said in his deposition was
undermined by his testimony in the court-
room.  First, he stated in court that his
view of the road was not obstructed when
he stopped at the previous traffic light at
Seventh Street.  Thus it is possible—i.e.,
the jury could reasonably have found—
that Mr. Poe would have seen a function-
ing traffic light or an alternative control
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device (a portable stop sign or orange
cones in the road, for example) at Sixth
Street, as he was traveling from Seventh
to Sixth, if such a device had been present.
Second, on cross-examination by counsel
for Byers, Mr. Poe said that his view was
not completely obstructed, and he admit-
ted that there was nothing to obstruct his
view of Mr. Carlson as he was crossing the
street.  Finally, on cross-examination by
Carlson’s counsel, Mr. Poe initially said
(contrary to his deposition) that the black
car did not physically obstruct his view of
the traffic lights.  After an objection to the
form of the question, Mr. Poe answered
again, but reversed himself and stated that
his view was obstructed.  The pertinent
testimony was as follows:

Q. The car that was traveling in
front of you was directly in front of you
in your lane?

A. Yes.

Q. So, that car in front of you in
your lane didn’t physically block your
ability to see the traffic lights on Inde-
pendence Avenue, had they been lit?

A. Yes.

MR. KING [counsel for Byers]:  Objec-
tion.

THE COURT:  Basis?

MR. KING:  Double-barreled question.

THE COURT:  Please break it down, Mr.
Bussey [counsel for Carlson], in terms of
the compound nature of it.

Q. The car that was traveling in
front of you as you proceeded down
Independence Avenue did not inter-
fere—did not actually physically block
your ability to see the traffic lights
where they were located at the intersec-
tion?

A. To me they did, yes.

Q. These lights are to your right as
you are coming down, or to your left,
correct?

A. Yes.
Q. They are not directly in front of

you?
A. Yes, that’s true.
Q. All right.  As you indicated earli-

er in response to a question of one of the
other attorneys, there was nothing inter-
fering with your ability to look to the
right?

A. There was.  The car in front of
me was—

[Interruption by the court] 3

In light of these contradictions, the jury
could reasonably find that Mr. Poe either
could or could not have seen the traffic
light from his position behind the black
car.  This was a matter for the jury to
decide.

The closer question is whether Mr. Poe’s
attention was so closely focused on the car
in front of him that he would not have seen
the light even if it had been working.
Although it is clear that Mr. Poe did not
actually see the traffic light, Mr. Carlson
argues that the jury could find that Mr.
Poe would have seen it if it were function-
ing because just a few seconds earlier he
saw and obeyed a functioning traffic light
at Seventh Street.  We agree that a jury
could reasonably infer, from all the evi-
dence, that a driver in Poe’s position would
normally see and obey a traffic signal if it
were operating properly even if the driver
were closely following another vehicle.
Because cause-in-fact is a factual determi-
nation, see Shu, 57 A.2d at 295–296, and
because there was more than one possible

3. After the interruption, the questioning
turned to other matters. A few moments later,
Mr. Carlson was asked whether he had seen
‘‘any red traffic signal, yellow traffic signal, or

green traffic signal facing you on either of the
light poles that you described,’’ to which he
answered, ‘‘No.’’ He was not asked whether
he could have seen such traffic lights.
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conclusion that the jury could draw from
the evidence, see Jones, 443 A.2d at 50, the
trial court did not err in denying the Dis-
trict’s motion on this ground.

B. Foreseeability

[5–7] The ‘‘policy element’’ of proxi-
mate cause includes various factors which
relieve a defendant of liability even when
his actions were the cause-in-fact of the
injury.  We have held that a defendant
‘‘may not be held liable for harm actually
caused where the chain of events leading
to the injury appears ‘highly extraordinary
in retrospect.’ ’’  Morgan v. District of Co-
lumbia, 468 A.2d 1306, 1318 (D.C.1983) (en
banc) (citing Lacy, 424 A.2d at 320–321).
Although the intervening act of another
makes the causal connection between the
defendant’s negligence and the plaintiff’s
injury more attenuated, such an act does
not by itself make the injury unforesee-
able.  ‘‘[A] defendant will be responsible
for the damages which result, despite the
intervention of another’s act in the chain of
causation, ‘[i]f the danger of an intervening
negligent or criminal act should have been
reasonably anticipated and protected
against.’ ’’  Lacy, 424 A.2d at 323 (citation
omitted);  see RESTATEMENT (SECOND) OF

TORTS §§ 302A, 302B (1965).  If the inter-
vening act is criminal, however, ‘‘the law
requires that the foreseeability of the risk
be more precisely shown.’’  Id.;  see McKe-

thean v. Washington Metropolitan Area
Transit Authority, 588 A.2d 708, 716–717
(D.C.1991) (‘‘When an intervening act is
criminal, this court demands a more
heightened showing of foreseeability than
if it were merely negligentTTTT The defen-
dant will be liable only if the criminal act is
so foreseeable that a duty arises to guard
against it.’’);  RESTATEMENT (SECOND) OF

TORTS § 448 (1965).

The District presents two arguments in
support of its assertion that Mr. Poe’s
actions were unforeseeable.  First, the
District stresses that Mr. Poe’s conduct
constituted a criminal act, in that he violat-
ed D.C.Code § 40–726 (1998), which deals
with ‘‘Right-of-way at crosswalks,’’ 4 when
he struck Mr. Carlson in the crosswalk.
We hold that even though Mr. Poe’s ac-
tions violated a criminal statute, Mr. Carl-
son met his heightened burden of showing
that Mr. Poe’s actions were foreseeable in
light of the District’s negligence.  First,
Mr. Callow’s expert testimony established
that the lack of a traffic control device at
the Sixth Street intersection would in-
crease the risk of traffic accidents.  Sec-
ond, the fact that the District did not
respond to the inoperative light for almost
eight hours made it highly foreseeable that
a negligent driver might strike a pedestri-
an crossing the street during that time.5

4. Section 40–726(a) reads:

When official traffic-control signals are not
in place or not in operation, the driver of a
vehicle shall yield the right-of-way to a pedes-
trian crossing the roadway within any marked
crosswalk or unmarked crosswalk at an inter-
section.
A driver who fails to yield to a pedestrian in a
crosswalk is subject to a fine of not more than
$500 or imprisonment for not more than thir-
ty days.  D.C.Code § 40–726(c).

Section 40–726 has recently been recodified
as D.C.Code § 50–2201.28 (2001), but the
statutory language was not changed in the
recodification.

5. Mr. Carlson was required to show that Mr.
Poe’s particular conduct was foreseeable, but
he did not have to prove that the District
could anticipate the precise injury or the par-
ticular method through which the harm
would occur.  See Lacy, 424 A.2d at 323.  On
the facts in this case, we think the jury could
find it reasonably foreseeable (1) that there
would be a negligent driver on Independence
Avenue, a busy thoroughfare, during the
eight-hour period when the traffic light was
not working, and (2) that such a driver would
be more likely to cause injury to a pedestrian
in a crosswalk when no traffic control device,
permanent or temporary, was present.
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Finally, Mr. Poe’s negligent driving was
not an intentional act, and thus it was
more foreseeable than if it had been.6

The District’s second argument is that
this case is controlled by our prior decision
in District of Columbia v. Freeman, 477
A.2d 713 (D.C.1984).  In Freeman an auto-
mobile struck a child walking across the
street in a crosswalk.  A warning sign,
which was normally present, was missing.
We held that the District was not liable
because as a matter of law the absence of
the warning sign was not a proximate
cause of the accident.  Id. at 715.

[8] Freeman is not applicable to this
case.  First, the court in Freeman did not
reach the issue of foreseeability.  See
Freeman, 477 A.2d at 716 n. 10 (‘‘we ex-
press no opinion as to whether [plaintiff’s]
injuries were a foreseeable consequence of
the sign’s absence’’).  Second, proximate
cause, including the foreseeability compo-
nent, is ‘‘nearly always’’ a question of fact
for the jury, Shu, 57 A.2d at 295, and the
facts of Freeman are different from the
facts of this case.  In Freeman we con-
cluded that the ‘‘evidence, viewed in its
most favorable light, simply could not al-
low the jury to conclude reasonably that
the warning sign’s absence played a cen-
tral role in the incident.’’  Freeman, 477
A.2d at 716 (footnote omitted).  The rea-
son for that conclusion was that ‘‘the miss-
ing sign had no independent legal signifi-
cance [and] did not control traffic.’’  Id. at
717.  In this case, by contrast, the inopera-
tive traffic light had ‘‘legal significance’’
because, if it had been working properly, it
‘‘would have placed approaching motorists
under a legal duty to stop at the intersec-
tion,’’ id., and it did control traffic.  Fur-
ther, in Freeman the driver was aware
that he was approaching an intersection

because of the presence of an already
stopped car.  Mr. Poe, by contrast, was
unaware that he was close to an intersec-
tion.  On these facts a reasonable jury
could find that a functioning traffic light,
or even a temporary stop sign or a police
officer, would have alerted Mr. Poe to the
intersection and to the attendant duty to
modify his driving accordingly.

We agree with Mr. Carlson that this
case is more akin to Wagshal v. District of
Columbia, 216 A.2d 172 (D.C.1966).  In
Wagshal an accident occurred at an inter-
section where a stop sign that normally
controlled traffic was missing.  We held
that ‘‘[a] jury could reasonably find from
the evidence presented in this case that a
collision was the natural and probable con-
sequence of the failure to repair the stop
sign.’’  Id. at 175;  see Johnson v. Strouse,
697 F.Supp. 535, 539 (D.D.C.1988).  Simi-
larly, in this case, a jury could reasonably
conclude that the accident was a foresee-
able consequence of the District’s failure to
repair the non-functioning traffic light, or
at least to replace it temporarily with an
adequate substitute.

[9] The District argues that Freeman
is dispositive here because a crosswalk was
involved in both cases.  Even though the
traffic light was out, the District maintains,
the crosswalk established a duty to stop.
While it is true that the crosswalk estab-
lished a duty to stop, see Freeman, 477
A.2d at 717, the relevant issue was wheth-
er a breach of that duty was foreseeable in
the absence of a traffic control device at
the Sixth Street intersection.  Under Wag-
shal, the District is not liable for a decision
not to install a traffic control device at an
intersection, but once it does so, it may be
liable if it fails to maintain that device.

6. The District argues that Mr. Poe’s actions
constituted ‘‘road rage’’ and were reckless.
There is no basis in the evidence for the claim

of ‘‘road rage,’’ and in our view a jury could
conclude from all the testimony that his driv-
ing was merely negligent, not reckless.
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Wagshal, 216 A.2d at 174;  accord, John-
son, 697 F.Supp. at 538.  In this case the
District determined that, in addition to the
crosswalk, a traffic light with a pedestrian
signal was necessary, a decision that it did
not make in Freeman.  This determination
itself was evidence from which a jury could
infer that an accident in the absence of
such a signal was foreseeable.  Mr. Cal-
low’s testimony about the need for traffic
signals at that intersection was additional
evidence supporting such an inference.

III

We hold that there was sufficient evi-
dence for the jury to find that the Dis-
trict’s failure to provide adequate traffic

control measures when the traffic light
was not functioning was a substantial fac-
tor in causing Mr. Carlson to be struck
and injured by a car.  We also hold that
there was sufficient evidence for the jury
to determine that the accident was a fore-
seeable consequence of the absence of any
traffic control devices.  The judgment is
therefore

Affirmed.

,
 



526US1 Unit: $U37 [01-03-01 13:12:07] PAGES PGT: OPIN

137OCTOBER TERM, 1998

Syllabus

KUMHO TIRE CO., LTD., et al. v. CARMICHAEL
et al.

certiorari to the united states court of appeals for
the eleventh circuit

No. 97–1709. Argued December 7, 1998—Decided March 23, 1999

When a tire on the vehicle driven by Patrick Carmichael blew out and the
vehicle overturned, one passenger died and the others were injured.
The survivors and the decedent’s representative, respondents here,
brought this diversity suit against the tire’s maker and its distributor
(collectively Kumho Tire), claiming that the tire that failed was defec-
tive. They rested their case in significant part upon the depositions of
a tire failure analyst, Dennis Carlson, Jr., who intended to testify that,
in his expert opinion, a defect in the tire’s manufacture or design caused
the blowout. That opinion was based upon a visual and tactile inspec-
tion of the tire and upon the theory that in the absence of at least two
of four specific, physical symptoms indicating tire abuse, the tire failure
of the sort that occurred here was caused by a defect. Kumho Tire
moved to exclude Carlson’s testimony on the ground that his methodol-
ogy failed to satisfy Federal Rule of Evidence 702, which says: “If scien-
tific, technical, or other specialized knowledge will assist the trier of
fact . . . , a witness qualified as an expert . . . may testify thereto in
the form of an opinion.” Granting the motion (and entering summary
judgment for the defendants), the District Court acknowledged that it
should act as a reliability “gatekeeper” under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U. S. 579, 589, in which this Court held that
Rule 702 imposes a special obligation upon a trial judge to ensure that
scientific testimony is not only relevant, but reliable. The court noted
that Daubert discussed four factors—testing, peer review, error rates,
and “acceptability” in the relevant scientific community—which might
prove helpful in determining the reliability of a particular scientific the-
ory or technique, id., at 593–594, and found that those factors argued
against the reliability of Carlson’s methodology. On the plaintiffs’ mo-
tion for reconsideration, the court agreed that Daubert should be ap-
plied flexibly, that its four factors were simply illustrative, and that
other factors could argue in favor of admissibility. However, the court
affirmed its earlier order because it found insufficient indications of the
reliability of Carlson’s methodology. In reversing, the Eleventh Circuit
held that the District Court had erred as a matter of law in applying
Daubert. Believing that Daubert was limited to the scientific context,
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the court held that the Daubert factors did not apply to Carlson’s testi-
mony, which it characterized as skill or experience based.

Held:
1. The Daubert factors may apply to the testimony of engineers and

other experts who are not scientists. Pp. 147–153.
(a) The Daubert “gatekeeping” obligation applies not only to “sci-

entific” testimony, but to all expert testimony. Rule 702 does not dis-
tinguish between “scientific” knowledge and “technical” or “other spe-
cialized” knowledge, but makes clear that any such knowledge might
become the subject of expert testimony. It is the Rule’s word “knowl-
edge,” not the words (like “scientific”) that modify that word, that es-
tablishes a standard of evidentiary reliability. 509 U. S., at 589–590.
Daubert referred only to “scientific” knowledge because that was the
nature of the expertise there at issue. Id., at 590, n. 8. Neither is the
evidentiary rationale underlying Daubert’s “gatekeeping” determina-
tion limited to “scientific” knowledge. Rules 702 and 703 grant all ex-
pert witnesses, not just “scientific” ones, testimonial latitude unavailable
to other witnesses on the assumption that the expert’s opinion will have
a reliable basis in the knowledge and experience of his discipline. Id.,
at 592. Finally, it would prove difficult, if not impossible, for judges
to administer evidentiary rules under which a “gatekeeping” obligation
depended upon a distinction between “scientific” knowledge and “techni-
cal” or “other specialized” knowledge, since there is no clear line divid-
ing the one from the others and no convincing need to make such distinc-
tions. Pp. 147–149.

(b) A trial judge determining the admissibility of an engineering
expert’s testimony may consider one or more of the specific Daubert
factors. The emphasis on the word “may” reflects Daubert’s descrip-
tion of the Rule 702 inquiry as “a flexible one.” 509 U. S., at 594. The
Daubert factors do not constitute a definitive checklist or test, id., at
593, and the gatekeeping inquiry must be tied to the particular facts,
id., at 591. Those factors may or may not be pertinent in assessing
reliability, depending on the nature of the issue, the expert’s particu-
lar expertise, and the subject of his testimony. Some of those factors
may be helpful in evaluating the reliability even of experience-based
expert testimony, and the Court of Appeals erred insofar as it ruled
those factors out in such cases. In determining whether particular ex-
pert testimony is reliable, the trial court should consider the specific
Daubert factors where they are reasonable measures of reliability.
Pp. 149–152.

(c) A court of appeals must apply an abuse-of-discretion standard
when it reviews a trial court’s decision to admit or exclude expert
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testimony. General Electric Co. v. Joiner, 522 U. S. 136, 138–139.
That standard applies as much to the trial court’s decisions about how
to determine reliability as to its ultimate conclusion. Thus, whether
Daubert’s specific factors are, or are not, reasonable measures of reliabil-
ity in a particular case is a matter that the law grants the trial judge
broad latitude to determine. See id., at 143. The Eleventh Circuit
erred insofar as it held to the contrary. Pp. 152–153.

2. Application of the foregoing standards demonstrates that the Dis-
trict Court’s decision not to admit Carlson’s expert testimony was law-
ful. The District Court did not question Carlson’s qualifications, but
excluded his testimony because it initially doubted his methodology and
then found it unreliable after examining the transcript in some detail
and considering respondents’ defense of it. The doubts that triggered
the court’s initial inquiry were reasonable, as was the court’s ultimate
conclusion that Carlson could not reliably determine the cause of the
failure of the tire in question. The question was not the reliability of
Carlson’s methodology in general, but rather whether he could reliably
determine the cause of failure of the particular tire at issue. That tire,
Carlson conceded, had traveled far enough so that some of the tread had
been worn bald, it should have been taken out of service, it had been
repaired (inadequately) for punctures, and it bore some of the very
marks that he said indicated, not a defect, but abuse. Moreover, Carl-
son’s own testimony cast considerable doubt upon the reliability of both
his theory about the need for at least two signs of abuse and his proposi-
tion about the significance of visual inspection in this case. Respond-
ents stress that other tire failure experts, like Carlson, rely on visual
and tactile examinations of tires. But there is no indication in the rec-
ord that other experts in the industry use Carlson’s particular approach
or that tire experts normally make the very fine distinctions necessary
to support his conclusions, nor are there references to articles or papers
that validate his approach. Respondents’ argument that the District
Court too rigidly applied Daubert might have had some validity with
respect to the court’s initial opinion, but fails because the court, on re-
consideration, recognized that the relevant reliability inquiry should be
“flexible,” and ultimately based its decision upon Carlson’s failure to
satisfy either Daubert’s factors or any other set of reasonable reliability
criteria. Pp. 153–158.

131 F. 3d 1433, reversed.

Breyer, J., delivered the opinion of the Court, Parts I and II of which
were unanimous, and Part III of which was joined by Rehnquist, C. J.,
and O’Connor, Scalia, Kennedy, Souter, Thomas, and Ginsburg,
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JJ. Scalia, J., filed a concurring opinion, in which O’Connor and
Thomas, JJ., joined, post, p. 158. Stevens, J., filed an opinion concurring
in part and dissenting in part, post, p. 159.

Joseph P. H. Babington argued the cause for petitioners.
With him on the briefs were Warren C. Herlong, Jr., John T.
Dukes, Kenneth S. Geller, and Alan E. Untereiner.

Jeffrey P. Minear argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Hunger, Deputy Solicitor General Wallace, Anthony J.
Steinmeyer, and John P. Schnitker.

Sidney W. Jackson III argued the cause for respondents.
With him on the brief were Robert J. Hedge, Michael D.
Hausfeld, Richard S. Lewis, Joseph M. Sellers, and Anthony
Z. Roisman.*

*Briefs of amici curiae urging reversal were filed for the American
Automobile Manufacturers Association et al. by Michael Hoenig, Phillip
D. Brady, and Charles H. Lockwood II; for the American Insurance Associ-
ation et al. by Mark F. Horning and Craig A. Berrington; for the Ameri-
can Tort Reform Association et al. by Victor E. Schwartz, Patrick W. Lee,
Robert P. Charrow, Mark A. Behrens, Jan S. Amundson, and Quentin
Riegel; for the Product Liability Advisory Council, Inc., et al. by Mary A.
Wells, Robin S. Conrad, and Donald D. Evans; for the Rubber Manufac-
turers Association by Bert Black, Michael S. Truesdale, and Michael L.
McAllister; for the Washington Legal Foundation et al. by Arvin Maskin,
Theodore E. Tsekerides, Daniel J. Popeo, and Paul D. Kamenar; for John
Allen et al. by Carter G. Phillips and David M. Levy; and for Stephen N.
Bobo et al. by Martin S. Kaufman.

Briefs of amici curiae urging affirmance were filed for the Association
of Trial Lawyers of America by Jeffrey Robert White and Mark S. Man-
dell; for the Attorneys Information Exchange Group, Inc., by Bruce J.
McKee and Francis H. Hare, Jr.; for Bona Shipping (U. S.), Inc., et al. by
Robert L. Klawetter and Michael F. Sturley; for the International Associa-
tion of Arson Investigators by Kenneth M. Suggs; for the National Acad-
emy of Forensic Engineers by Alvin S. Weinstein, Larry E. Coben, and
David V. Scott; for Trial Lawyers for Public Justice, P. C., et al. by Gerson
H. Smoger, Arthur H. Bryant, Sarah Posner, William A. Rossbach, and
Brian Wolfman; and for Margaret A. Berger et al. by Kenneth J. Chese-
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Justice Breyer delivered the opinion of the Court.
In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509

U. S. 579 (1993), this Court focused upon the admissibility of
scientific expert testimony. It pointed out that such testi-
mony is admissible only if it is both relevant and reliable.
And it held that the Federal Rules of Evidence “assign to
the trial judge the task of ensuring that an expert’s testi-
mony both rests on a reliable foundation and is relevant to
the task at hand.” Id., at 597. The Court also discussed
certain more specific factors, such as testing, peer review,
error rates, and “acceptability” in the relevant scientific com-
munity, some or all of which might prove helpful in determin-
ing the reliability of a particular scientific “theory or tech-
nique.” Id., at 593–594.

This case requires us to decide how Daubert applies to
the testimony of engineers and other experts who are not
scientists. We conclude that Daubert’s general holding—
setting forth the trial judge’s general “gatekeeping” obliga-
tion—applies not only to testimony based on “scientific”
knowledge, but also to testimony based on “technical” and
“other specialized” knowledge. See Fed. Rule Evid. 702.
We also conclude that a trial court may consider one or more
of the more specific factors that Daubert mentioned when
doing so will help determine that testimony’s reliability.
But, as the Court stated in Daubert, the test of reliability is
“flexible,” and Daubert’s list of specific factors neither neces-
sarily nor exclusively applies to all experts or in every case.

bro, Edward J. Imwinkelried, Ms. Berger, pro se, Stephen A. Saltzburg,
David G. Wirtes, Jr., Don Howarth, Suzelle M. Smith, Edward M. Ricci,
C. Tab Turner, James L. Gilbert, and David L. Perry.

Briefs of amici curiae were filed for the Defense Research Institute by
Lloyd H. Milliken, Jr., Julia Blackwell Gelinas, Nelson D. Alexander,
and Sandra Boyd Williams; for the National Academy of Engineering by
Richard A. Meserve, Elliott Schulder, and Thomas L. Cubbage III; and
for Neil Vidmar et al. by Ronald Simon, Turner W. Branch, Ronald Mot-
ley, Robert Habush, and M. Clay Alspaugh.
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Rather, the law grants a district court the same broad lati-
tude when it decides how to determine reliability as it enjoys
in respect to its ultimate reliability determination. See
General Electric Co. v. Joiner, 522 U. S. 136, 143 (1997)
(courts of appeals are to apply “abuse of discretion” standard
when reviewing district court’s reliability determination).
Applying these standards, we determine that the District
Court’s decision in this case—not to admit certain expert
testimony—was within its discretion and therefore lawful.

I

On July 6, 1993, the right rear tire of a minivan driven by
Patrick Carmichael blew out. In the accident that followed,
one of the passengers died, and others were severely injured.
In October 1993, the Carmichaels brought this diversity suit
against the tire’s maker and its distributor, whom we refer
to collectively as Kumho Tire, claiming that the tire was de-
fective. The plaintiffs rested their case in significant part
upon deposition testimony provided by an expert in tire fail-
ure analysis, Dennis Carlson, Jr., who intended to testify in
support of their conclusion.

Carlson’s depositions relied upon certain features of tire
technology that are not in dispute. A steel-belted radial tire
like the Carmichaels’ is made up of a “carcass” containing
many layers of flexible cords, called “plies,” along which (be-
tween the cords and the outer tread) are laid steel strips
called “belts.” Steel wire loops, called “beads,” hold the
cords together at the plies’ bottom edges. An outer layer,
called the “tread,” encases the carcass, and the entire tire is
bound together in rubber, through the application of heat
and various chemicals. See generally, e. g., J. Dixon, Tires,
Suspension and Handling 68–72 (2d ed. 1996). The bead of
the tire sits upon a “bead seat,” which is part of the wheel
assembly. That assembly contains a “rim flange,” which
extends over the bead and rests against the side of the
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tire. See M. Mavrigian, Performance Wheels & Tires 81, 83
(1998) (illustrations).

A. Markovich, How To Buy and Care For Tires 4 (1994).

Carlson’s testimony also accepted certain background facts
about the tire in question. He assumed that before the
blowout the tire had traveled far. (The tire was made in
1988 and had been installed some time before the Carmi-
chaels bought the used minivan in March 1993; the Carmi-
chaels had driven the van approximately 7,000 additional
miles in the two months they had owned it.) Carlson noted
that the tire’s tread depth, which was 11⁄32 of an inch when
new, App. 242, had been worn down to depths that ranged
from 3⁄32 of an inch along some parts of the tire, to nothing
at all along others. Id., at 287. He conceded that the tire
tread had at least two punctures which had been inade-
quately repaired. Id., at 258–261, 322.

Despite the tire’s age and history, Carlson concluded that
a defect in its manufacture or design caused the blowout.
He rested this conclusion in part upon three premises which,
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for present purposes, we must assume are not in dispute:
First, a tire’s carcass should stay bound to the inner side of
the tread for a significant period of time after its tread depth
has worn away. Id., at 208–209. Second, the tread of the
tire at issue had separated from its inner steel-belted carcass
prior to the accident. Id., at 336. Third, this “separation”
caused the blowout. Ibid.

Carlson’s conclusion that a defect caused the separation,
however, rested upon certain other propositions, several of
which the defendants strongly dispute. First, Carlson said
that if a separation is not caused by a certain kind of tire
misuse called “overdeflection” (which consists of underinflat-
ing the tire or causing it to carry too much weight, thereby
generating heat that can undo the chemical tread/carcass
bond), then, ordinarily, its cause is a tire defect. Id., at 193–
195, 277–278. Second, he said that if a tire has been subject
to sufficient overdeflection to cause a separation, it should
reveal certain physical symptoms. These symptoms include
(a) tread wear on the tire’s shoulder that is greater than the
tread wear along the tire’s center, id., at 211; (b) signs of a
“bead groove,” where the beads have been pushed too hard
against the bead seat on the inside of the tire’s rim, id., at
196–197; (c) sidewalls of the tire with physical signs of deteri-
oration, such as discoloration, id., at 212; and/or (d) marks on
the tire’s rim flange, id., at 219–220. Third, Carlson said
that where he does not find at least two of the four physi-
cal signs just mentioned (and presumably where there is no
reason to suspect a less common cause of separation), he
concludes that a manufacturing or design defect caused the
separation. Id., at 223–224.

Carlson added that he had inspected the tire in question.
He conceded that the tire to a limited degree showed greater
wear on the shoulder than in the center, some signs of “bead
groove,” some discoloration, a few marks on the rim flange,
and inadequately filled puncture holes (which can also cause
heat that might lead to separation). Id., at 256–257, 258–
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261, 277, 303–304, 308. But, in each instance, he testified
that the symptoms were not significant, and he explained
why he believed that they did not reveal overdeflection.
For example, the extra shoulder wear, he said, appeared pri-
marily on one shoulder, whereas an overdeflected tire would
reveal equally abnormal wear on both shoulders. Id., at
277. Carlson concluded that the tire did not bear at least
two of the four overdeflection symptoms, nor was there any
less obvious cause of separation; and since neither overde-
flection nor the punctures caused the blowout, a defect must
have done so.

Kumho Tire moved the District Court to exclude Carlson’s
testimony on the ground that his methodology failed Rule
702’s reliability requirement. The court agreed with Kumho
that it should act as a Daubert-type reliability “gatekeeper,”
even though one might consider Carlson’s testimony as
“technical,” rather than “scientific.” See Carmichael v.
Samyang Tires, Inc., 923 F. Supp. 1514, 1521–1522 (SD Ala.
1996). The court then examined Carlson’s methodology in
light of the reliability-related factors that Daubert men-
tioned, such as a theory’s testability, whether it “has been a
subject of peer review or publication,” the “known or poten-
tial rate of error,” and the “degree of acceptance . . . within
the relevant scientific community.” 923 F. Supp., at 1520
(citing Daubert, 509 U. S., at 589–595). The District Court
found that all those factors argued against the reliability of
Carlson’s methods, and it granted the motion to exclude the
testimony (as well as the defendants’ accompanying motion
for summary judgment).

The plaintiffs, arguing that the court’s application of the
Daubert factors was too “inflexible,” asked for reconsid-
eration. And the court granted that motion. Carmichael
v. Samyang Tires, Inc., Civ. Action No. 93–0860–CB–S (SD
Ala., June 5, 1996), App. to Pet. for Cert. 1c. After reconsid-
ering the matter, the court agreed with the plaintiffs that
Daubert should be applied flexibly, that its four factors were
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simply illustrative, and that other factors could argue in
favor of admissibility. It conceded that there may be wide-
spread acceptance of a “visual-inspection method” for some
relevant purposes. But the court found insufficient indica-
tions of the reliability of

“the component of Carlson’s tire failure analysis which
most concerned the Court, namely, the methodology em-
ployed by the expert in analyzing the data obtained in
the visual inspection, and the scientific basis, if any, for
such an analysis.” Id., at 6c.

It consequently affirmed its earlier order declaring Carlson’s
testimony inadmissible and granting the defendants’ motion
for summary judgment.

The Eleventh Circuit reversed. See Carmichael v. Sam-
yang Tire, Inc., 131 F. 3d 1433 (1997). It “review[ed] . . . de
novo” the “district court’s legal decision to apply Daubert.”
Id., at 1435. It noted that “the Supreme Court in Daubert
explicitly limited its holding to cover only the ‘scientific con-
text,’ ” adding that “a Daubert analysis” applies only where
an expert relies “on the application of scientific principles,”
rather than “on skill- or experience-based observation.”
Id., at 1435–1436. It concluded that Carlson’s testimony,
which it viewed as relying on experience, “falls outside the
scope of Daubert,” that “the district court erred as a matter
of law by applying Daubert in this case,” and that the case
must be remanded for further (non-Daubert-type) consider-
ation under Rule 702. 131 F. 3d, at 1436.

Kumho Tire petitioned for certiorari, asking us to deter-
mine whether a trial court “may” consider Daubert’s specific
“factors” when determining the “admissibility of an engi-
neering expert’s testimony.” Pet. for Cert. i. We granted
certiorari in light of uncertainty among the lower courts
about whether, or how, Daubert applies to expert testimony
that might be characterized as based not upon “scientific”
knowledge, but rather upon “technical” or “other special-
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ized” knowledge. Fed. Rule Evid. 702; compare, e. g., Wat-
kins v. Telsmith, Inc., 121 F. 3d 984, 990–991 (CA5 1997),
with, e. g., Compton v. Subaru of America, Inc., 82 F. 3d
1513, 1518–1519 (CA10), cert. denied, 519 U. S. 1042 (1996).

II
A

In Daubert, this Court held that Federal Rule of Evidence
702 imposes a special obligation upon a trial judge to “ensure
that any and all scientific testimony . . . is not only relevant,
but reliable.” 509 U. S., at 589. The initial question before
us is whether this basic gatekeeping obligation applies only
to “scientific” testimony or to all expert testimony. We, like
the parties, believe that it applies to all expert testimony.
See Brief for Petitioners 19; Brief for Respondents 17.

For one thing, Rule 702 itself says:

“If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion
or otherwise.”

This language makes no relevant distinction between “sci-
entific” knowledge and “technical” or “other specialized”
knowledge. It makes clear that any such knowledge might
become the subject of expert testimony. In Daubert, the
Court specified that it is the Rule’s word “knowledge,” not
the words (like “scientific”) that modify that word, that “es-
tablishes a standard of evidentiary reliability.” 509 U. S., at
589–590. Hence, as a matter of language, the Rule applies
its reliability standard to all “scientific,” “technical,” or
“other specialized” matters within its scope. We concede
that the Court in Daubert referred only to “scientific”
knowledge. But as the Court there said, it referred to “sci-
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entific” testimony “because that [wa]s the nature of the ex-
pertise” at issue. Id., at 590, n. 8.

Neither is the evidentiary rationale that underlay the
Court’s basic Daubert “gatekeeping” determination limited
to “scientific” knowledge. Daubert pointed out that Federal
Rules 702 and 703 grant expert witnesses testimonial lati-
tude unavailable to other witnesses on the “assumption that
the expert’s opinion will have a reliable basis in the knowl-
edge and experience of his discipline.” Id., at 592 (pointing
out that experts may testify to opinions, including those that
are not based on firsthand knowledge or observation). The
Rules grant that latitude to all experts, not just to “scien-
tific” ones.

Finally, it would prove difficult, if not impossible, for
judges to administer evidentiary rules under which a gate-
keeping obligation depended upon a distinction between “sci-
entific” knowledge and “technical” or “other specialized”
knowledge. There is no clear line that divides the one from
the others. Disciplines such as engineering rest upon scien-
tific knowledge. Pure scientific theory itself may depend for
its development upon observation and properly engineered
machinery. And conceptual efforts to distinguish the two
are unlikely to produce clear legal lines capable of application
in particular cases. Cf. Brief for National Academy of Engi-
neering as Amicus Curiae 9 (scientist seeks to understand
nature while the engineer seeks nature’s modification); Brief
for Rubber Manufacturers Association as Amicus Curiae
14–16 (engineering, as an “ ‘applied science,’ ” relies on “sci-
entific reasoning and methodology”); Brief for John Allen
et al. as Amici Curiae 6 (engineering relies upon “scientific
knowledge and methods”).

Neither is there a convincing need to make such distinc-
tions. Experts of all kinds tie observations to conclusions
through the use of what Judge Learned Hand called “general
truths derived from . . . specialized experience.” Hand, His-
torical and Practical Considerations Regarding Expert Testi-
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mony, 15 Harv. L. Rev. 40, 54 (1901). And whether the spe-
cific expert testimony focuses upon specialized observations,
the specialized translation of those observations into theory,
a specialized theory itself, or the application of such a theory
in a particular case, the expert’s testimony often will rest
“upon an experience confessedly foreign in kind to [the
jury’s] own.” Ibid. The trial judge’s effort to assure that
the specialized testimony is reliable and relevant can help the
jury evaluate that foreign experience, whether the testimony
reflects scientific, technical, or other specialized knowledge.

We conclude that Daubert’s general principles apply to the
expert matters described in Rule 702. The Rule, in respect
to all such matters, “establishes a standard of evidentiary
reliability.” 509 U. S., at 590. It “requires a valid . . . con-
nection to the pertinent inquiry as a precondition to admissi-
bility.” Id., at 592. And where such testimony’s factual
basis, data, principles, methods, or their application are
called sufficiently into question, see Part III, infra, the trial
judge must determine whether the testimony has “a reliable
basis in the knowledge and experience of [the relevant] disci-
pline.” 509 U. S., at 592.

B

Petitioners ask more specifically whether a trial judge
determining the “admissibility of an engineering expert’s
testimony” may consider several more specific factors that
Daubert said might “bear on” a judge’s gatekeeping determi-
nation. Brief for Petitioners i. These factors include:

—Whether a “theory or technique . . . can be (and has
been) tested”;
—Whether it “has been subjected to peer review and
publication”;
—Whether, in respect to a particular technique, there is
a high “known or potential rate of error” and whether
there are “standards controlling the technique’s opera-
tion”; and



526US1 Unit: $U37 [01-03-01 13:12:07] PAGES PGT: OPIN

150 KUMHO TIRE CO. v. CARMICHAEL

Opinion of the Court

—Whether the theory or technique enjoys “ ‘general ac-
ceptance’ ” within a “ ‘relevant scientific community.’ ”
509 U. S., at 592–594.

Emphasizing the word “may” in the question, we answer
that question yes.

Engineering testimony rests upon scientific foundations,
the reliability of which will be at issue in some cases. See,
e. g., Brief for Stephen N. Bobo et al. as Amici Curiae 23
(stressing the scientific bases of engineering disciplines). In
other cases, the relevant reliability concerns may focus upon
personal knowledge or experience. As the Solicitor General
points out, there are many different kinds of experts, and
many different kinds of expertise. See Brief for United
States as Amicus Curiae 18–19, and n. 5 (citing cases involv-
ing experts in drug terms, handwriting analysis, criminal
modus operandi, land valuation, agricultural practices, rail-
road procedures, attorney’s fee valuation, and others). Our
emphasis on the word “may” thus reflects Daubert’s descrip-
tion of the Rule 702 inquiry as “a flexible one.” 509 U. S.,
at 594. Daubert makes clear that the factors it mentions do
not constitute a “definitive checklist or test.” Id., at 593.
And Daubert adds that the gatekeeping inquiry must be
“ ‘tied to the facts’ ” of a particular “case.” Id., at 591 (quot-
ing United States v. Downing, 753 F. 2d 1224, 1242 (CA3
1985)). We agree with the Solicitor General that “[t]he fac-
tors identified in Daubert may or may not be pertinent in
assessing reliability, depending on the nature of the issue,
the expert’s particular expertise, and the subject of his testi-
mony.” Brief for United States as Amicus Curiae 19. The
conclusion, in our view, is that we can neither rule out, nor
rule in, for all cases and for all time the applicability of the
factors mentioned in Daubert, nor can we now do so for sub-
sets of cases categorized by category of expert or by kind of
evidence. Too much depends upon the particular circum-
stances of the particular case at issue.
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Daubert itself is not to the contrary. It made clear that
its list of factors was meant to be helpful, not definitive. In-
deed, those factors do not all necessarily apply even in every
instance in which the reliability of scientific testimony is
challenged. It might not be surprising in a particular case,
for example, that a claim made by a scientific witness has
never been the subject of peer review, for the particular ap-
plication at issue may never previously have interested any
scientist. Nor, on the other hand, does the presence of Dau-
bert’s general acceptance factor help show that an expert’s
testimony is reliable where the discipline itself lacks reliabil-
ity, as, for example, do theories grounded in any so-called
generally accepted principles of astrology or necromancy.

At the same time, and contrary to the Court of Appeals’
view, some of Daubert’s questions can help to evaluate the
reliability even of experience-based testimony. In certain
cases, it will be appropriate for the trial judge to ask, for
example, how often an engineering expert’s experience-
based methodology has produced erroneous results, or
whether such a method is generally accepted in the relevant
engineering community. Likewise, it will at times be useful
to ask even of a witness whose expertise is based purely on
experience, say, a perfume tester able to distinguish among
140 odors at a sniff, whether his preparation is of a kind that
others in the field would recognize as acceptable.

We must therefore disagree with the Eleventh Circuit’s
holding that a trial judge may ask questions of the sort Dau-
bert mentioned only where an expert “relies on the applica-
tion of scientific principles,” but not where an expert relies
“on skill- or experience-based observation.” 131 F. 3d, at
1435. We do not believe that Rule 702 creates a schematism
that segregates expertise by type while mapping certain
kinds of questions to certain kinds of experts. Life and the
legal cases that it generates are too complex to warrant so
definitive a match.
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To say this is not to deny the importance of Daubert’s
gatekeeping requirement. The objective of that require-
ment is to ensure the reliability and relevancy of expert
testimony. It is to make certain that an expert, whether
basing testimony upon professional studies or personal
experience, employs in the courtroom the same level of intel-
lectual rigor that characterizes the practice of an expert in
the relevant field. Nor do we deny that, as stated in Dau-
bert, the particular questions that it mentioned will often be
appropriate for use in determining the reliability of chal-
lenged expert testimony. Rather, we conclude that the trial
judge must have considerable leeway in deciding in a partic-
ular case how to go about determining whether particular
expert testimony is reliable. That is to say, a trial court
should consider the specific factors identified in Daubert
where they are reasonable measures of the reliability of
expert testimony.

C

The trial court must have the same kind of latitude in
deciding how to test an expert’s reliability, and to decide
whether or when special briefing or other proceedings are
needed to investigate reliability, as it enjoys when it decides
whether that expert’s relevant testimony is reliable. Our
opinion in Joiner makes clear that a court of appeals is to
apply an abuse-of-discretion standard when it “review[s] a
trial court’s decision to admit or exclude expert testimony.”
522 U. S., at 138–139. That standard applies as much to the
trial court’s decisions about how to determine reliability as
to its ultimate conclusion. Otherwise, the trial judge would
lack the discretionary authority needed both to avoid un-
necessary “reliability” proceedings in ordinary cases where
the reliability of an expert’s methods is properly taken for
granted, and to require appropriate proceedings in the less
usual or more complex cases where cause for questioning the
expert’s reliability arises. Indeed, the Rules seek to avoid
“unjustifiable expense and delay” as part of their search for
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“truth” and the “jus[t] determin[ation]” of proceedings.
Fed. Rule Evid. 102. Thus, whether Daubert’s specific fac-
tors are, or are not, reasonable measures of reliability in a
particular case is a matter that the law grants the trial judge
broad latitude to determine. See Joiner, supra, at 143.
And the Eleventh Circuit erred insofar as it held to the
contrary.

III

We further explain the way in which a trial judge “may”
consider Daubert’s factors by applying these considerations
to the case at hand, a matter that has been briefed exhaus-
tively by the parties and their 19 amici. The District Court
did not doubt Carlson’s qualifications, which included a
masters degree in mechanical engineering, 10 years’ work
at Michelin America, Inc., and testimony as a tire failure
consultant in other tort cases. Rather, it excluded the tes-
timony because, despite those qualifications, it initially
doubted, and then found unreliable, “the methodology em-
ployed by the expert in analyzing the data obtained in the
visual inspection, and the scientific basis, if any, for such an
analysis.” Civ. Action No. 93–0860–CB–S (SD Ala., June 5,
1996), App. to Pet. for Cert. 6c. After examining the tran-
script in “some detail,” 923 F. Supp., at 1518–1519, n. 4, and
after considering respondents’ defense of Carlson’s method-
ology, the District Court determined that Carlson’s testi-
mony was not reliable. It fell outside the range where ex-
perts might reasonably differ, and where the jury must
decide among the conflicting views of different experts, even
though the evidence is “shaky.” Daubert, 509 U. S., at 596.
In our view, the doubts that triggered the District Court’s
initial inquiry here were reasonable, as was the court’s ulti-
mate conclusion.

For one thing, and contrary to respondents’ suggestion,
the specific issue before the court was not the reasonableness
in general of a tire expert’s use of a visual and tactile in-
spection to determine whether overdeflection had caused
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the tire’s tread to separate from its steel-belted carcass.
Rather, it was the reasonableness of using such an approach,
along with Carlson’s particular method of analyzing the data
thereby obtained, to draw a conclusion regarding the partic-
ular matter to which the expert testimony was directly rele-
vant. That matter concerned the likelihood that a defect in
the tire at issue caused its tread to separate from its carcass.
The tire in question, the expert conceded, had traveled far
enough so that some of the tread had been worn bald; it
should have been taken out of service; it had been repaired
(inadequately) for punctures; and it bore some of the very
marks that the expert said indicated, not a defect, but abuse
through overdeflection. See supra, at 143–144; App. 293–
294. The relevant issue was whether the expert could reli-
ably determine the cause of this tire’s separation.

Nor was the basis for Carlson’s conclusion simply the gen-
eral theory that, in the absence of evidence of abuse, a defect
will normally have caused a tire’s separation. Rather, the
expert employed a more specific theory to establish the ex-
istence (or absence) of such abuse. Carlson testified pre-
cisely that in the absence of at least two of four signs of
abuse (proportionately greater tread wear on the shoulder;
signs of grooves caused by the beads; discolored sidewalls;
marks on the rim flange), he concludes that a defect caused
the separation. And his analysis depended upon acceptance
of a further implicit proposition, namely, that his visual and
tactile inspection could determine that the tire before him
had not been abused despite some evidence of the presence
of the very signs for which he looked (and two punctures).

For another thing, the transcripts of Carlson’s depositions
support both the trial court’s initial uncertainty and its final
conclusion. Those transcripts cast considerable doubt upon
the reliability of both the explicit theory (about the need for
two signs of abuse) and the implicit proposition (about the
significance of visual inspection in this case). Among other
things, the expert could not say whether the tire had trav-
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eled more than 10, or 20, or 30, or 40, or 50 thousand miles,
adding that 6,000 miles was “about how far” he could “say
with any certainty.” Id., at 265. The court could rea-
sonably have wondered about the reliability of a method of
visual and tactile inspection sufficiently precise to ascertain
with some certainty the abuse-related significance of minute
shoulder/center relative tread wear differences, but insuffi-
ciently precise to tell “with any certainty” from the tread
wear whether a tire had traveled less than 10,000 or more
than 50,000 miles. And these concerns might have been
augmented by Carlson’s repeated reliance on the “subjec-
tive[ness]” of his mode of analysis in response to questions
seeking specific information regarding how he could differen-
tiate between a tire that actually had been overdeflected and
a tire that merely looked as though it had been. Id., at 222,
224–225, 285–286. They would have been further aug-
mented by the fact that Carlson said he had inspected the
tire itself for the first time the morning of his first deposition,
and then only for a few hours. (His initial conclusions were
based on photographs.) Id., at 180.

Moreover, prior to his first deposition, Carlson had issued
a signed report in which he concluded that the tire had “not
been . . . overloaded or underinflated,” not because of the
absence of “two of four” signs of abuse, but simply because
“the rim flange impressions . . . were normal.” Id., at 335–
336. That report also said that the “tread depth remaining
was 3⁄32 inch,” id., at 336, though the opposing expert’s (ap-
parently undisputed) measurements indicate that the tread
depth taken at various positions around the tire actually
ranged from .5⁄32 of an inch to 4⁄32 of an inch, with the tire
apparently showing greater wear along both shoulders than
along the center, id., at 432–433.

Further, in respect to one sign of abuse, bead grooving,
the expert seemed to deny the sufficiency of his own simple
visual-inspection methodology. He testified that most tires
have some bead groove pattern, that where there is reason
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to suspect an abnormal bead groove he would ideally “look
at a lot of [similar] tires” to know the grooving’s significance,
and that he had not looked at many tires similar to the one
at issue. Id., at 212–213, 214, 217.

Finally, the court, after looking for a defense of Carlson’s
methodology as applied in these circumstances, found no con-
vincing defense. Rather, it found (1) that “none” of the
Daubert factors, including that of “general acceptance” in the
relevant expert community, indicated that Carlson’s testi-
mony was reliable, 923 F. Supp., at 1521; (2) that its own
analysis “revealed no countervailing factors operating in
favor of admissibility which could outweigh those identified
in Daubert,” App. to Pet. for Cert. 4c; and (3) that the “par-
ties identified no such factors in their briefs,” ibid. For
these three reasons taken together, it concluded that Carl-
son’s testimony was unreliable.

Respondents now argue to us, as they did to the District
Court, that a method of tire failure analysis that employs a
visual/tactile inspection is a reliable method, and they point
both to its use by other experts and to Carlson’s long experi-
ence working for Michelin as sufficient indication that that is
so. But no one denies that an expert might draw a conclu-
sion from a set of observations based on extensive and spe-
cialized experience. Nor does anyone deny that, as a gen-
eral matter, tire abuse may often be identified by qualified
experts through visual or tactile inspection of the tire. See
Affidavit of H. R. Baumgardner 1–2, cited in Brief for Na-
tional Academy of Forensic Engineers as Amicus Curiae 16
(Tire engineers rely on visual examination and process of
elimination to analyze experimental test tires). As we said
before, supra, at 153–154, the question before the trial court
was specific, not general. The trial court had to decide
whether this particular expert had sufficient specialized
knowledge to assist the jurors “in deciding the particular
issues in the case.” 4 J. McLaughlin, Weinstein’s Federal Evi-
dence ¶ 702.05[1], p. 702–33 (2d ed. 1998); see also Advisory
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Committee’s Note on Proposed Fed. Rule Evid. 702, Prelimi-
nary Draft of Proposed Amendments to the Federal Rules
of Civil Procedure and Evidence: Request for Comment 126
(1998) (stressing that district courts must “scrutinize”
whether the “principles and methods” employed by an ex-
pert “have been properly applied to the facts of the case”).

The particular issue in this case concerned the use of Carl-
son’s two-factor test and his related use of visual/tactile in-
spection to draw conclusions on the basis of what seemed
small observational differences. We have found no indica-
tion in the record that other experts in the industry use
Carlson’s two-factor test or that tire experts such as Carlson
normally make the very fine distinctions about, say, the sym-
metry of comparatively greater shoulder tread wear that
were necessary, on Carlson’s own theory, to support his con-
clusions. Nor, despite the prevalence of tire testing, does
anyone refer to any articles or papers that validate Carlson’s
approach. Cf. Bobo, Tire Flaws and Separations, in Me-
chanics of Pneumatic Tires 636–637 (S. Clark ed. 1981); C.
Schnuth, R. Fuller, G. Follen, G. Gold, & J. Smith, Compres-
sion Grooving and Rim Flange Abrasion as Indicators of
Over-Deflected Operating Conditions in Tires, presented to
Rubber Division of the American Chemical Society, Oct. 21–
24, 1997; J. Walter & R. Kiminecz, Bead Contact Pressure
Measurements at the Tire-Rim Interface, presented to the
Society of Automotive Engineers, Inc., Feb. 24–28, 1975.
Indeed, no one has argued that Carlson himself, were he still
working for Michelin, would have concluded in a report to
his employer that a similar tire was similarly defective on
grounds identical to those upon which he rested his conclu-
sion here. Of course, Carlson himself claimed that his
method was accurate, but, as we pointed out in Joiner, “noth-
ing in either Daubert or the Federal Rules of Evidence re-
quires a district court to admit opinion evidence that is con-
nected to existing data only by the ipse dixit of the expert.”
522 U. S., at 146.
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Respondents additionally argue that the District Court too
rigidly applied Daubert’s criteria. They read its opinion to
hold that a failure to satisfy any one of those criteria auto-
matically renders expert testimony inadmissible. The Dis-
trict Court’s initial opinion might have been vulnerable to
a form of this argument. There, the court, after rejecting
respondents’ claim that Carlson’s testimony was “exempted
from Daubert-style scrutiny” because it was “technical anal-
ysis” rather than “scientific evidence,” simply added that
“none of the four admissibility criteria outlined by the Dau-
bert court are satisfied.” 923 F. Supp., at 1521. Subse-
quently, however, the court granted respondents’ motion for
reconsideration. It then explicitly recognized that the rele-
vant reliability inquiry “should be ‘flexible,’ ” that its “ ‘over-
arching subject [should be] . . . validity’ and reliability,” and
that “Daubert was intended neither to be exhaustive nor to
apply in every case.” App. to Pet. for Cert. 4c (quoting
Daubert, 509 U. S., at 594–595). And the court ultimately
based its decision upon Carlson’s failure to satisfy either
Daubert’s factors or any other set of reasonable reliability
criteria. In light of the record as developed by the parties,
that conclusion was within the District Court’s lawful
discretion.

In sum, Rule 702 grants the district judge the discretion-
ary authority, reviewable for its abuse, to determine reliabil-
ity in light of the particular facts and circumstances of the
particular case. The District Court did not abuse its discre-
tionary authority in this case. Hence, the judgment of the
Court of Appeals is

Reversed.

Justice Scalia, with whom Justice O’Connor and
Justice Thomas join, concurring.

I join the opinion of the Court, which makes clear that the
discretion it endorses—trial-court discretion in choosing the
manner of testing expert reliability—is not discretion to
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abandon the gatekeeping function. I think it worth adding
that it is not discretion to perform the function inadequately.
Rather, it is discretion to choose among reasonable means of
excluding expertise that is fausse and science that is junky.
Though, as the Court makes clear today, the Daubert factors
are not holy writ, in a particular case the failure to apply one
or another of them may be unreasonable, and hence an abuse
of discretion.

Justice Stevens, concurring in part and dissenting in
part.

The only question that we granted certiorari to decide is
whether a trial judge “[m]ay . . . consider the four factors set
out by this Court in Daubert v. Merrell Dow Pharmaceuti-
cals, Inc., 509 U. S. 579 (1993), in a Rule 702 analysis of ad-
missibility of an engineering expert’s testimony.” Pet. for
Cert. i. That question is fully and correctly answered in
Parts I and II of the Court’s opinion, which I join.

Part III answers the quite different question whether the
trial judge abused his discretion when he excluded the testi-
mony of Dennis Carlson. Because a proper answer to that
question requires a study of the record that can be per-
formed more efficiently by the Court of Appeals than by the
nine Members of this Court, I would remand the case to the
Eleventh Circuit to perform that task. There are, of course,
exceptions to most rules, but I firmly believe that it is nei-
ther fair to litigants nor good practice for this Court to reach
out to decide questions not raised by the certiorari petition.
See General Electric Co. v. Joiner, 522 U. S. 136, 150–151
(1997) (Stevens, J., concurring in part and dissenting in
part).

Accordingly, while I do not feel qualified to disagree with
the well-reasoned factual analysis in Part III of the Court’s
opinion, I do not join that Part, and I respectfully dissent
from the Court’s disposition of the case.



















2 BLACK W. 892. EASTER TERM, 13 GEO. III. C. P. 525

of the pleas, because otherwise it would cause a double trial, by two juries, viz.
1. The general issue by the Grand Assise; 2. The collateral matter by a common
jury. Booth, 101. And it never was the intent of the statute to permit any pleas
to be pleaded unless capable of the same trial.

Walker now shewed for cause, that issue was already joined and the cause ready
for trial, and therefore this motion (which is in the nature of shewing cause against
the rule to plead several matters) comes too late. That the statute 4 & 5 Anne, c. 16,
s. 4, extends to all real actions, as appears by the use of the words "demandant" and
"tenant." That the multiplicity of trials is no objection ; for that, in dower, different
questions in the same cause may be triable in two or three different ways, and by
different juries. That where a judgment is partly by default and partly on defence,
there may be a necessity for two juries. But here one will suffice. For, according to
Roll. Abr. Trial, 674, twelve jurymen may try the mise in a writ of right ; and the
same jury may certainly try the collateral matter.

[892] The Court inclined to think, from the authority of 9 Ed. 4, 40, (cited Bro.
Enquest, 59), and the reason of the thing, that in so large and comprehensive an issue
as that of the mise in a writ of right, (viz. that the tenant hath more right to hold
than the demandant to demand), that a fine and non-claim, or almost any other
collateral matter, might be given in evidence to the Grand Assise. But they recom-
mended the parties to agree the present question, and accordingly a rule was made by
consent,

That the plea of fine and non-claim be struck out, and that the tenant may be at
liberty to give in evidence such fine and non-claim on the general issue, the deman-
dant being also allowed in such case to give in evidence nil habuit in tenementis (u).

(u) See 2 Wms. Saund. 45 in., in notis; Hardman v. Clegg, Holt's N. P. C. 657;
1 Roscoe on Real Actions, 215, 216. See also S. C. post, 941 ; Luke v. Harris, post,
1261, 1293.

DAVIES ON THE DEMISE OF POVEY V. DOE. Attachment absolute in the first
instance for non-delivery of possession pursuant to a rule of Court.

In ejectment an attachment was granted absolute in the first instance against the
tenant in possession, on affidavit that he had been served with a rule of Court made
absolute for delivering-up the possession, and had refused so to do (w).

(w) The Court of C. P. said, that their practice should be conformable to that of
K. B.; and the rule should be to shew cause, why the attachment should not issue,
in all cases, except on non-payment of costs on the prothonotary's allocatur; Chaunt v.
Smart, 1 Bos. & P. 477: and see Tidd's Pr. 492, (ed. 1821).

SCOTT, an Infant, by his next Friend, v. SHEPHERD, an Infant, by Guardian.
Trespass and assault will lie for originally throwing a squib, which after having
been thrown about in self-defence by other persons, at last put out the plaintiff's
eye.

[Followed, Byme v. Watson, 1862, 15 Ir. C. L. R. 339. Referred to, The George and
Richard, 1871, L. R. 3 A. & E. 476; Sneesby v. Lancashire & Yorkshire Railway
Company, 1874-75, L. R. 9 Q. B. 267; 1 Q. B. D. 42; Clark v. Chambers, 1878,
3 Q. B. D. 330; Whalley v. Lancashire & Yorkshire Railway Company, 1884,
13 Q. B. D. 140; R. v. Ashwell, 1885, 16 Q. B. D. 226. Applied, Sullivan v. Creed,
[1904], 2 Ir. R. 350.]

S. C. 3 Wils. 403.

Trespass and assault for throwing, casting, and tossing a lighted squib at and
against the plaintiff, and striking him therewith on the face, and so burning one of
his eyes, that he lost the sight of it, whereby, &c. On not guilty pleaded, the cause
came on to be tried before Nares, J., last Summer Assizes, at Bridgwater, when the
jury found a verdict for the plaintiff with 1001. damages, subject to the opinion of
the Court on this case:-On the evening of the fair-day at Milborne Port, 28th
October, 1770, the defendant threw a lighted squib, made of gun-[893]-powder, &c.
from the straet into the market-house, which is a covered building, supported by
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arches, and enclosed at one end, but open at the other and both the sides, where a
large concourse of people were assembled; which lighted squib, so thrown by the
defendant, fell upon the standing of one Yates, who sold gingerbread, &c. That one
Willis instantly, and to prevent injury to himself and the said wares of the said Yates,
took up the said lighted squib from off the said standing, and then threw it across the
said market:house, when it fell upon another standing there of one Ryal, who sold the
same sort of wares, who instantly, and to save his own goods from being injured, took
up the said lighted squib from off the said standing, and then threw it to another part
of the said market-house, and, in so throwing it, struck the plaintiff then in the said
market-house in the face therewith, and the combustible matter then bursting, put
out one of the plaintiff's eyes. Qu. If this action be maintainable?

This case was argued last term by Glyn, for the plaintiff, and Burland, for the
defendant: and this term, the Court, being divided in their judgment, delivered their
opinions seriatim.

Nares, J., was of opinion, that trespass would well lie in the present case. That
the natural and probable consequence of the act done by the defendant was injury to
somebody, and therefore the act was illegal at common law. And the throwing of
squibs has by Statute W. 3 (x), been since made a nusance. Being therefore unlawful,
the defendant was liable to answer for the consequences, be the injury mediate or
immediate. 21 Hen. 7, 28, is express that malus animus is not necessary to constitute
a trespass. So, too, 1 Stra. 596 (y); Hob. 134 (z); T. Jones, 205 (a); 6 Edw. 4, 7, 8;
Fitzh. Trespass, 110. The principle I go upon is what is laid down in Reynolds and
Clark, Stra. 634, that if the act in the first instance be unlawful, trespass will lie.
Wherever therefore an act is unlawful at first, trespass will lie for the consequences
of it. So, in 12 Hen. 4, trespass lay for stopping a sewer with earth, so as to over-
flow the plaintiff's land. In 26 Hen. 8, 8, for going upon the plaintiff's land to take
the boughs off which bad fallen thereon in [894] lopping. See also Hardr. 60 (b) ;
Reg. 108, 95; 6 Edw. 4, 7,8; 1 Ld. Raym. 272(e); Hob. 180(d); Cro. Jac. 122,
43 (e); F. N. B. 202, [91, G]. I do not think it necessary, to maintain trespass, that
the defendant should personally touch the plaintiff; if he does it by a mean it is
sufficient.-Qui facit per aliud facit per se. He is the person, who, in the present
.ase, gave the mischievous faculty to the squib. That mischievous faculty remained
in it till the explosion. No new power of doing mischief was communicated to it by
Willis or Ryal. It is like the case of a mad ox turned loose in a crowd. The person
who turns him loose is answerable in trespass for whatever mischief be may do (f).
The intermediate acts of Willis and Ryal will not purge the original tort in the
defendant. But he who does the first wrong is answerable for all the consequential
damages. So held in the The King and Huggins, 2 Lord Raym. 1574 (g); Parkhurst and
Foster, 1 Lord Raym. 480; Rosewell and Prior, 12 Mod. 639. And it was declared by
this Court, in Slater and Baker, M. 8 Geo. 3, 2 Wils. 359, that they would not look
with eagle's eyes to see whether the evidence applies exactly or not to the case : but
if the plaintiff has obtained a verdict for such damages as he deserves, they will
establish it if possible.

Blackstone, J., was of opinion, that an action of trespass did not lie for Scott against
Shepherd upon this case. He took the settled distinction to be, that where the injury
is immediate, an action of trespass will lie; where it is only consequential, it must be
an action on the case: Reynolds and Clarke, Lord Raym. 1401. Stra. 634; Haward
and Bankes, Burr. 1114; Harker and Birkbeck, Burr. 1559(h). The lawfulness or
unlawfulness of the original act is not the criterion; though something of that sort
is put into Lord Raymond's mouth in Stra. 635, where it can only mean, that if the
act then in question, of erecting a spout, had been in itself unlawful, trespass might
have lain ; but as it was a lawful act, (upon the defendant's own ground), and the
injury to the plaintiff only consequential, it must be an action on the case (i). But
this cannot be the general rule; for it is held by the Court in the same case, that if
I throw a log of timber into the highway, (which is an unlawful act), and another man
tumbles over it, and is hurt, an action on the case only lies, it being a consequential
[895] damage; but if in throwing it I bit another man, he may bring trespass, because
it is an immediate wrong. Trespass may sometimes lie for the consequences of a lawful
act. If in lopping my own trees a bough accidentally falls on my neighbour's ground,
and I go thereon to fetch it, trespass lies. This is the case cited from 6 Edw. 4, 7.
But then the entry is of itself an immediate wrong. And case will sometimes lie for
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the consequence of an unlawful act. If by false imprisonment I have a special damage,
as if I forfeit my recognizance thereby, I shall have an action on the case ; per Powel, J.,
11 Mod. 180. Yet here the original act was unlawful, and in the nature of trespass.
So that lawful or unlawful is quite out of the case; the solid distinction is between
direct or immediate injuries on the one hand, and mediate or consequential on the
other. And trespass never lay for the latter. If this be so, the only question will be,
whether the injury which the plaintiff suffered was immediate, or consequential only ;
and I hold it to be the latter. The original act was, as against Yates, a trespass ; not
as against Ryal, or Scott. The tortious act was complete when the squib lay at rest
upon Yates's stall. He, or any bystander, had, I allow, a right to protect themselves
by removing the squib, but should have taken care to do it in such a manner as not to
endamage others. But Shepherd, I think, is not answerable in an action of trespass
and assault for the mischief done by the squib in the new motion impressed upon it,
and the new direction given it, by either Willis or Ryal ; who both were free agents,
and acted upon their own judgment. This differs it from the cases put of turning
loose a wild beast or a madman. They are only instruments in the hand of the first
agent. Nor is it like diverting the course of an enraged ox, or of a stone thrown, or
an arrow glancing against a tree; because there the original motion, the vis impressa,
is continued, though diverted. Here the instrument of mischief was at rest, till a
new impetus and a new direction are given it, not once only, but by two successive
rational agents. But it is said that the act is not complete, nor the squib at rest,
till after it is spent or exploded. It certainly has a power [896] of doing fresh mis-
chief, and so has a stone that has been thrown against my windows, and now lies still.
Yet if any person gives that stone a new motion, and does farther mischief with it,
trespass will not lie for that against the original thrower. No doubt but Yates may
maintain trespass against Shepherd. And, according to the doctrine contended for,
so may Ryal and Scott. Three actions for one single act 1 nay, it may be extended
in infinitum. If a man tosses a football into the street, and, after being kicked about
by one hundred people, it at last breaks a tradesman's windows; shall he have trespass
against the man who first produced it? Surely only against the man who gave it that
mischievous direction. But it is said, if Scott has no action against Shepherd, against
whom must he seek his remedy? I give no opinion whether case would lie against
Shepherd for the consequential damage; though, as at present advised, I think, upon
the circumstances, it would. But I think, in strictness of law, trespass would lie
against Ryal, the immediate actor in this unhappy business. Both he and Willis have
exceeded the bounds of self-defence, and not used sufficient circumspection in removing
the danger from themselves. The throwing it across the market-house, instead of
brushing it down, or throwing [it] out of the open sides into the street, (if it was not
meant to continue the sport, as it is called), was at least an unnecessary and incautious
act. Not even menaces from others are sufficient to justify a trespass against a third
person ; much less a fear of danger to either his goods or his person ;-nothing but
inevitable necessity; Weaver and Ward, Hob. 134; Dickenson and Watson, T. Jones,
205; Gilbert and Stone, Al. 35, Styl. 72. So in the case put by Brian, J., and assented
to by Littleton and Cheke, C.J., and relied on in Raym. 467 (k),-" If a man assaults
me, so that I cannot avoid him, and I lift up my staff to defend myself, and, in lifting
it up, undesignedly hit another who is behind me, an action lies by that person against
me ; and yet I did a lawful act in endeavouring to defend myself." But none of these
great lawyers ever thought that trespass would lie, by the person struck, againt him
who first assaulted the striker. [897] The cases cited from the register and Hardres are
all of immediate acts, or the direct and inevitable effects of the defendants' immediate
acts. And I admit that the defendant is answerable in trespass for all the direct and
inevitable effects caused by his own immediate act.-But what is his own immediate
act. The throwing the squib to Yates's stall. Had Yates's goods been burnt, or his
person injured, Shepherd must have been responsible in trespass. But he is not
responsible for the acts of other men. The subsequent throwing across the market-
house by Willis, is neither the act of Shepherd, nor the inevitable effect of it; much
less the subsequent throwing by Ryal. Slater and Barker was first a motion for a new
trial after verdict. In our case the verdict is suspended till the determination of the
Court. And though after verdict the Court will not look with eagle's eyes to spy
out a variance, yet, when a question is put by the jury upon such a variance, and it
is made the very point of the cause, the Court will not wink against the light, and
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say that evidence, which at most is only applicable to an action on the case, will
maintain an action of trespass. 2. It was an action on the case that was brought,
and the Court held the special case laid to be fully proved. So that the present
question could not arise upon that action. 3. The same evidence that will maintain
trespass, may also frequently maintain case, but not e converso. Every action of
trespass with a "per quoad" includes an action on the case. I may bring trespass
for the immediate injury, and subjoin a "per quod" for the consequential damages ;
-or may bring case for the consequential damages, and pass over the immediate injury,
as in the case from 11 Mod. 180, before cited. But if I bring trespass for an immediate
injury, and prove at most only a consequential damage, judgment must be for the
defendant; Gates and Bailey, Tr. 6 Geo. 3, 2 Wils. 313. It is said by Lord Raymond,
and very justly, in Reynolds and Clarke, "ike must keep up the boundaries of actions,.
otherwise we shall introduce the utmost confusion"(1). As I therefore think no
immediate injury passed from the defendant to the plaintiff, (and without such im-
mediate injury no action of [898] trespass can be maintained), I am of opinion, that
in this action judgment ought to be for the defendant.

Gould, J., was of the same opinion with Nares, J., that this action was well main-
tainable.-The whole difficulty lies in the form of the action, and not in the substance
of the remedy. The line is very nice between case and trespass upon these occasions :
I am persuaded there are many instances wherein both or either will lie (m). I agree
with brother Nares, that wherever a man does an unlawful act, he is answerable for
all the consequences ; and trespass will lie against him, if the consequence be in nature
of trespass. But, exclusive of this, I think the defendant may be considered in the
same view as if he himself had personally thrown the squib in the plaintiff's face.
The terror impressed upon Willis and Ryal excited self-defence, and deprived them of
the power of recollection. What they did was therefore the inevitable consequence
of the defendant's unlawful act. Had the squib been thrown into a coach full of
company, the person throwing it out again would not have been answerable for the
consequences. What Willis and Ryal did, was by necessity, and the defendant
imposed that necessity upon them. As to the case of the football, I think that if all
the people assembled act in concert, they are all trespassers ; 1. From the general mis-
chievous intent ; 2. From the obvious and natural consequences of such an act: which
reasoning will equally apply to the case before us. And that actions of trespass will
lie for the mischievous consequences of another's act, whether lawful or unlawful,
appears from their being maintained for acts done in the plaintiff's own land : Hardr.
60; Courtney and Collet, 1 Lord Raym. 272. I shall not go over again the ground
which brother Nares has relied on and explained, but concur in his opinion, that this
ation is supported by the evidence.

IDe Grey, C.J.-This case is one of those wherein the line drawn by the law
between actions on the case and actions of trespass is very nice and delicate. [899]
Trespass is an injury accompanied with force, for which an action of trespass vi et
armis lies against the person from whom it is received. The question here is, whether
the injury received by the plaintiff arises from the force of the original act of the
defendant, or from a new force by a third person (n). I agree with my brother Black-
stone as to the principles he has laid down, but not in his application of those principles
to the present case. The real question certainly does not turn upon the lawfulness
or unlawfulness of the original act; for actions of trespass will lie for legal acts when
they become trespasses by accident; as in the cases cited for cutting thorns, lopping
of a tree, shooting at a mark, defending oneself by a stick which strikes another
behind, &c.-They may also not lie for the consequences even of illegal acts, as that
of casting a log in the highway, &c.-But the true question is, whether the injury is
the direct and immediate act of the defendant ; and I am of opinion, that in this case
it is (6). The throwing the squib was an act unlawful and tending to affright the
bystanders. So far, mischief was originally intended; not any particular mischief,
but mischief indiscriminate and wanton. Whatever mischief therefore follows, he is
the author of it ;-Egreditur personam, as the phrase is in criminal cases. And though
criminal cases are no rule for civil ones, yet in trespass I think there is an analogy.
Every one who does an unlawful act is considered as the doer of all that follows; if
done with a deliberate intent, the consequence may amount to murder ; if incautiously,
to manslaughter; Fost. 261. So too, in 1 Ventr. 295, a person breaking a horse in
Lincoln's Inn Fields hurt a man; held, that trepass lay (p): and, 2 Lev. 172, that it
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need not be laid scienter (q). I look upon all that was done subsequent to the original
throwing as a continuation of the first force and first act, which will continue till the
squib was spent by bursting. And I think that any innocent person removing the
danger from himself to another is justifiable ; the blame lights upon the first thrower.
The new direction and new force flow out of the first force, and are not a new trespass.
The writ in the Register, 95 a. for trespass in maliciously cutting down a head of
water, which thereupon flowed down [900] to and overwhelmed another's pond, shews
that the immediate act need not be instantaneous, but that a chain of effects connected
together will be sufficient. It has been urged, that the intervention of a free agent
will make a difference: but I do not consider Willis and Ryal as free agents in the
present case, but acting under a compulsive necessity for their own safety and self-
preservation. On these reasons I concur with Brothers Gould and Nares, that the
present action is maintainable.

Postea to the plaintiff.

(x) 9 & 10 W. 3, c. 7. A schoolmaster, who permits an infant pupil under his care
to make use of fire-works, is liable, in assumpsit, for a breach of his duty and under-
taking to the parent of such infant for any mischief which ensues to the infant from
being so permitted to make use of them; King v. Ford, 1 Stark. R. 421.

(y) Underwood v. Hewson.
(z) Weaver v. Ward; S. C. 20 Vin. Abr. Trespass, (G).
(a) Dickenson v. Watson; S. C. Vin. Abr. ibid.
(b) Preston v. Mercer; S. C. 20 Vin. Abr. Trespass, (Y 2), pl. 18.
(c) Courtney v. Collett; S. C. Carth. 436.
(d) Wheatley v. Stone; S. C. Vin. Abr. ibid.
(e) Dent v. Oliver.
(f) S. P. per Ld. Ellenborough, 3 East, 595. "If a man hath an unruly horse in

his stable, and leaves open the stable door, whereby the horse goes forth and' does
mischief ; an action lies against the master;" per Wild, J., 1 Ventr. 295. "If one
bath kept a tame fox, which gets loose and grows wild, he that kept him before shall
not answer for the damage the fox doth after he bath lost him, and he bath resumed
his wild nature ;" per Twisden, C.J., ibid.

(g) S. C. 2 Stia. 882, 1 Barnard. 358, 396, Fost. Cr. L. 322.
(h) S. C. ante, 482.
(i) Where the defendant had nailed to his own wall a board, which overhung the

plaintiff's close, it seems, that case, and not trespass, would be the proper remedy;
Pickering v. Budd, 4 Camp. 219, and see Lord Ellenborough's observations there.

(k) Bessey v. Olliott.
(1) 1 Stra. 635. S. P. 1 Bos. & P. 476. "It is of importance that the boundaries

between the different actions should be preserved, and particularly in cases of this
kind ; for if in an action of trespass the plaintiff recover less than 40s., he is entitled
to no more costs than 'damages; whereas a verdict with nominal damages only in
an action on the case, carries all the costs;" per Ld. Kenyon, 6 T. R. 129.

(m) See Pitts v. Gaince, 1 Salk. 10.
(n) Lord Ellenborough observed, that this appears to be the true criterion ; 3 East,

599. And indeed, in the principal case, all the Judges were agreed as to the principle,
and they only differed as to the conclusion which might be drawn from the facts of
the case :-whether the injury done to Scott was to be considered as arising directly
and immediately from the wrongful act of Shepherd, as if the squib'had been thrown
at him in the first instance, or as if, by its own elasticity, or the action of the fire-
work, or any other cause, it had rebounded from Yates's stall to Ryal's, and from
Ryal's into Scott's face, without the agency of Willis and Ryal ; or whether they were
to be considered as having severally given it a new and original impulse.

(o) S. P. Leame v. Bray, 3 East, 593, where all the cases are fully considered.
There Lord Ellenborough observed, that the principal case went to the limit of the
law.-"It is a settled distinction, that where the immediate act itself occasions a
prejudice, or is an injury to the plaintiff's person, house, land, &c., trespass vi et armis
will lie : but where the act itself is not an injury, but a consequence from that act is
prejudicial to the plaintiff's person, house, land, &c., trespass vi et armis will not lie,
but the proper remedy is case;" Bul. N.P. 26.-" The distinction between the actions
of trespass vi et armis and on the case is perfectly clear. If the injury be committed
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by the immediate act complained of, the action must be trespass; if the injury be
merely consequential upon that act, an action upon the case is the proper remedy ;"
per Ld. Kenyon, in Day v. Edwards, 5 T. R. 649. That was an action on the case
against the defendant for driving his cart with great violence against the plaintiff's
carriage, per quod the loss happened ; and it was there held, that the action in that
form could not be supported: it should have been trespass vi et armis. See also
Turner v. Hawkins, 1 Bos. & P. 472; from which case it appears, that where the injury
to the plaintiff arises from the non-feasance of the defendant or his servants, there an
action on the case is the proper remedy. S. P. Ogle v. Barnes, 8 T. R. 188, where
Ld. Kenyon observed of the principal case, that though the Judges differed as to the
conclusion to be drawn from the facts of the case, they all agreed in the principle :
(see n. (n), supra). Indeed, in that case, which was an action on the case for running
foul of the plaintiff's vessel, it did not appear, as observed by Lord Ellenborough, in
3 East, 599, "that it must have been the personal act of the defendants; it is not
even alleged that they were on board the ship at the time: it is said, indeed, that
they had the care, direction, and management of it; but that might be through the
medium of other persons in their employ on board. That therefore might be sustained
as an action on the case." These observations equally apply to Turner v. Hawkins,
supra; and would bring both those cases within the principle of the decision in Huggett
v. Montgomery, and other cases mentioned in note (q), infra. Yet in Rogers v. Imblelon,
2 N. R. 117, where the defendant drove his cart against the plaintiff's horse, and the
declaration alleged it to have been done "by and through the mere negligence, in-
attention, and want of proper care" of the defendant; it was held, on demurrer to
this declaration, as not being in trespass, that it was good in case. The Court of C. P.
threw out doubts there, as well as in the case of Huggetl v. Montgomery, id. 446, as to
the propriety of the decision in Leame v. Bray. But in Lotan v. Cross, 2 Camp. 464,
an action of trespass for the accidental and unintentional, but immediate act of running
the defendant's carriage against the plaintiff's chaise, Lord Ellenborough ruled, at
Nisi Prius, that that was the proper remedy, on the authority of Leame v. Bray. And
the Court of K. B. afterwards refused to grant a new trial, on the ground that the
action had been misconceived, and adhered to their former opinion ; id. 466. So in
Cowell v. Laming, 1 Camp. 497, where the owner of a ship, being himself standing at
the helm, unintentionally ran against another ship from unskilful management, it was
held, at Nisi Prius, that the proper remedy was trespass, and not case. Lord Ellen-
borough,-" I know there is a difference of opinion upon this subject. 'Whether the
injury complained of arises directly, or follows consequentially, from the act of the
'defendant,' I consider as the only just and intelligible criterion of trespass and case.
The defendant. was at the helm, and guided the motions of the vessel. The winds
and the waves were only instrumental in carrying her along in the direction which he
communicated. The force, therefore, proceeded from him, and the injury which the
plaintiff sustained was the immediate effect of that force."

(p) But it appears, from the report in 1 Ventr., to have been an action on the
case.

(q) Michael v. Alestree: this also was an action on the case, and was brought against
master and' servant jointly, charging, "for that the servant" (in the absence of the
master) "brought a coach with two ungovernable horses to train, and the horses,
because of their ferocity, being not to be managed, ran upon the plaintiff, &c." And,
indeed, where an injury arises from the unskilfulness or negligence of a servant or
agent, it seems that the proper remedy against the master or principal is an action on
the case, provided the act be done while the servant be in the course of the service in
which he is retained by the master, or be acting under his express orders: otherwise
the master will not be at all liable. A master is not liable in trespass for the wilful
act of his servant in driving his master's carriage against another, done without the
direction or assent of the master. But he is liable to answer for any damage arising
to another from the negligence or unskilfulness of his servant acting in his employ ;
M'Manus v. Crickett, 1 East, 106, where all the cases on this subject are discussed.-
Ld. Ellenborough: "The form of these actions shews, that where the servant is in
point of law a trespasser, the master is not chargeable as such, though liable to make
a compensation for the damage conseqnential from his employing an unskilful or
negligent servant." And it appears, from Morley v. Gaisford, 2 H. Bla. 442, that case
is the proper remedy against the master. S. P. Dixon v. Bell, 5 M. & S. 198, 1 Stark.

2 BLACK. W. 900.
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R. 287. So where one ship ran foul of another through the negligence of the pilot,
who gave the order which caused the accident, and not the master, though the latter
was on board at the time; it was held, that trespass would not lie against the owner,
but that case was the proper remedy. It appears, from M'Manus v. Crickett, and the
following cases, that the master is not liable, either in case or in trespass, for the
wilful act of the servant, though he will be liable in case for his injudicious act in the
course of his employment; Savignac v. Roome, 6 T. R. 125; Croft v. Alison, 4 B. & A.
590. It is to be observed, however, that in Savignac v. Rtoome, which was an action
on the case, Lord Kenyon said, that in reality it should have been trespass; but in
Bowcher v. Noidstrom, 1 Taunt. 568, it was held, that an action of trespass would not
lie against the master of a vessel for the wilful act of one of his crew. In a recent
case it was decided, that an action on the case might be supported against the joint
proprietors of a stage-coach for an accident which happened, through the negligence of
the person driving, though that person was himself one of the proprietors; for they
are all responsible for the person appointed to drive, whether the person be, or be not,
one of themselves. The Court also intimated, that trespass might have been maintained
against the proprietor driving the coach, individually; Moreton v. Hardern, 4 B. & C.
223, 6 D. & R. 275.

PALLANT v. ROLL. In trespass for hunting, laid upon the statute 4 & 5 W. & M.
against the defendant as a dissolute person, &c. if the plaintiff proves the trespass,
but not the circumstances under the statute, he shall recover as in common actions
of trespass, viz. no more costs than damages, if the damages are under 40s.

Trespass, for that the defendant, "being a dissolute person, neglecting his employ-
ment, and following hunting and other game, and by no means qualified by law so to
do," broke and entered the plaintiff's closes, and with dogs, guns, and other engines
for destruction of the game, hunted upon the said closes, trod down the grass and
corn, and broke the fences, &c. "against the form of the statute." On not guilty
pleaded, and issue thereon, a verdict was found for the plaintiff, at Bury Assizes, for one
shilling damages, subject to the opinion of the Court upon this case :-The defendant
was not qualified in his own right to kill game, but was, and for three years had been,
a menial servant and huntsman to Robert Leman, Esq., a gentleman of 15001. per
annum estate, who has kept hounds these twenty years; and the defendant, in
December, 1771, went out by his master's orders with the hounds, his master not
being present (r), and was beating over the plaintiff's grounds. The plaintiff desired
the defendant to go off his land, which he refused, and at length found a hare, an
hunted her over several pieces of land mentioned in the declaration, two of whi h
were sown with wheat.-Qu. Whether, if the Court should be of opinion, that /he
defendant is not a dissolute person, &c. under stat. 4 & [901] 5 W. & M., .. 23,
s. 10 (s), the plaintiff can recover against him in this action, or whether he ought to have
brought a common action of trespass quare clausum fregit ?

This case was argued by Sayer, for the plaintiff, and Foster, for the defendant.
And

By De Grey, C.J.-We have no doubt but that the defendant is not a dissolute
person, &c. within the meaning of the statute. The only real question is, whether,
as this action is framed, the plaintiff can recover any thing7 He certainly cannot
have his full costs ; if he cannot recover any thing, but is nonsuit, he must pay costs :
if he can recover as upon a common action of trespass, he saves his costs. Now
certainly any man might have always brought an action of trespass for hunting upon
his grounds (1). For this injury, among others, the Statute of Gloucester gave costs
as well as damages. The Statute of Car. 2 (v), to prevent vexation, lowered the costs,
and if less than 40s. recovered, gave no more costs than damages. The Statute 4 &
5 W. & M. restored full costs again, even in case of small damages recovered against
dissolute persons, inferior tradesmen, &c. This statute gives no new cause of action :
the old right of action always existed, and does still exist (u). The plaintiff complains
of a trespass, and sues for the common law remedy. He also states collateral circum-
stances, which under the statute would entitle him to costs upon a verdict for small
damages. If he proves those circumstances, he has his full costs ; if they are not
proved, they are mere words of surplusage, and the defendant stands exactly in
the same situation as if the Statute 4 & 5 W. & M. had never been made. Many

2 BLACK. W. 901.
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Bishop DiLorenzo and Solodar as the parties
to the sale, acknowledged Beitz as Bishop
DiLorenzo’s representative in the transac-
tion, identified the Chancery Buildings as the
properties to be sold, stated an approximate
purchase price, identified the terms of sale,
and provided that a commission would be
paid to Vaughan.

[10] In his demurrer to Vaughan’s
amended complaint, Bishop DiLorenzo con-
tends that Vaughan failed to ‘‘set[ ] out the
necessary terms to include parties, duration
and compensation.’’  Compensation is not re-
quired by the plain language of Code § 11–2,
the last paragraph of which expressly elimi-
nates consideration as an element of the
agreement required in the writing.  And as
our analysis in Murphy articulates, no writ-
ten durational language is required in order
to remove the bar of the statute of frauds
from a real estate brokerage agreement.  It
bears repeating that the ‘‘statute [of frauds]
is concerned, not with the validity of the
contract, but with its enforceability.’’  T TTT

v. T TTT, 216 Va. at 871, 224 S.E.2d at 151.

[11] The present case is distinguishable
from Murphy because here the Solodar
Agreement was not consummated.  Howev-
er, the terminated Solodar Agreement is not
the contract Vaughan seeks to enforce.

When the bar [of the statute of frauds] is
removed, it is the oral contract which is
subject to enforcement, not the memoran-
dum.  Because the memorandum serves
only to remove a bar to the enforcement of
the oral contract, the validity of the oral
contract may be established by other evi-
dence.

Drake, 231 Va. at 120, 341 S.E.2d at 188.
Just as the sales contract in Murphy con-
tained ‘‘references TTT sufficient to remove
the oral [real estate brokerage] agreement
from the operation of the statute of frauds,’’
226 Va. at 82, 307 S.E.2d at 245, we hold that
the Solodar Agreement, by itself, is sufficient
to overcome a plea of the statute of frauds in
this case.

In addition to the Solodar Agreement,
Vaughan introduced additional writings that
bolster its argument that the statute of
frauds should not operate to bar its claim.
The VCU Letter was signed by Shreve, iden-

tified in Vaughan’s amended complaint as
‘‘Vicar General of the defendant.’’  By autho-
rizing that request, Shreve ratified VCU’s
reference to Bishop DiLorenzo as Vaughan’s
‘‘client.’’  Additionally, while not sufficient
standing alone, the March 2, 2007 and Au-
gust 6, 2007 letters from Bishop DiLorenzo
to Beitz further support Vaughan’s claim of a
contract between the parties.  We have long
held that multiple writings may be used to
defeat a plea of the statute of frauds.  See
Jordan & Davis v. Mahoney, 109 Va. 133,
136, 63 S.E. 467, 468 (1909).  Taken together,
in this case ‘‘[m]anifestly’’ there was ‘‘some
memorandum TTT in writing and signed by
the party to be charged or his agent,’’ Code
§ 11–2, ‘‘sufficient to remove the oral agree-
ment from the operation of the statute of
frauds.’’  Murphy, 226 Va. at 81, 82, 307
S.E.2d at 245.

As we held in Murphy, ‘‘while the whole
services agreement is not memorialized by
the writing, nevertheless, the references in
the sales contract are sufficient to remove
the oral agreement from the operation of the
statute of frauds.’’  Id. at 82, 307 S.E.2d at
245.  The same principles of law hold true
here.  Of course, Vaughan will bear the bur-
den of proof concerning the oral agreement
at trial.

III. CONCLUSION
We hold that the trial court erred when it

sustained Bishop DiLorenzo’s demurrer.
Accordingly, we will reverse the judgment of
the trial court and remand this case for a
trial on the merits.

Reversed and remanded.

,
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Background:  Bicyclist brought negligence
action against motorist who failed to yield
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right of way and turned in front of him at
an intersection. The Circuit Court, Prince
William County, Herman A. Whisenant,
Jr., J., granted motorist’s motion to strike
bicyclist’s evidence on ground that he was
contributorily negligent as a matter of law,
and entered judgment for motorist. Bicy-
clist appealed.

Holding:  The Supreme Court, Lawrence
L. Koontz, Jr., J., held that whether bicy-
clist could not have avoided accident was
question for jury.

Reversed and remanded.

1. Appeal and Error O927(5)

The standard under which a circuit court
should review the evidence in a jury trial
before granting a defendant’s motion to
strike based on the assertion that the plain-
tiff was contributorily negligent as a matter
of law requires the court to accept as true all
the evidence favorable to the plaintiff as well
as any reasonable inference the jury might
draw from the evidence which would sustain
the plaintiff’s cause of action.

2. Appeal and Error O927(5)

On appeal, the Supreme Court reviews a
trial court’s judgment striking the evidence,
considering the facts in the light most favor-
able to the plaintiff and drawing all fair
inferences from those facts.

3. Negligence O502(1), 503, 1531

Contributory negligence is an affirma-
tive defense that must be proved according
to an objective standard of whether the plain-
tiff failed to act as a reasonable person would
have acted for his own safety under the
circumstances; the essential concept of con-
tributory negligence is carelessness.

4. Negligence O1717(1)

The issue whether a plaintiff is guilty of
contributory negligence is ordinarily a ques-
tion of fact to be decided by the fact finder;
the issue becomes one of law for the circuit
court to decide only when reasonable minds
could not differ about what conclusion could
be drawn from the evidence.

5. Negligence O452, 502(1), 1568, 1571
Contributory negligence consists of the

independent elements of negligence and
proximate causation; accordingly, when a de-
fendant relies upon contributory negligence
as a defense, he has the burden of proving by
the greater weight of the evidence not only
that the plaintiff was negligent, but also that
his negligence was a proximate cause, a di-
rect, efficient contributing cause of the acci-
dent.

6. Automobiles O226(2), 242(7, 8)
Generally, when contributory negligence

is asserted by the defendant in a motor
vehicle accident case and it is not disputed
that the plaintiff had the right of way, the
defendant must show that the plaintiff was
negligent because he actually saw or had the
opportunity to see the defendant’s vehicle,
but failed to maintain a proper lookout, and
that this negligence was a proximate cause of
his injuries because otherwise the plaintiff
would have been able to avoid the accident.

7. Automobiles O245(82, 90)
Whether bicyclist was contributorily

negligent when he failed to maintain a proper
lookout such that his conduct, in looking
away from his lane of travel only momentari-
ly to check his speed at time he had the right
of way and could assume that oncoming mo-
torist in other lane would not turn illegally in
front of him, was proximate cause of acci-
dent, was question for jury.

8. Automobiles O150, 168(1)
While a person operating a vehicle on a

public road with the right-of-way has a con-
tinuing duty to maintain a proper lookout, he
also has a duty to monitor his speed.  West’s
V.C.A. § 46.2–823.

9. Negligence O379, 384
The proximate cause of an event is that

act or omission which, in natural and contin-
uous sequence, unbroken by an efficient in-
tervening cause, produces the event, and
without which that event would not have oc-
curred.

10. Negligence O422
There may be more than one proximate

cause of an event.
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11. Negligence O1713
Whether an act was a proximate cause

of an event is best determined by the jury;
this is so simply because the particular facts
of each case are critical to that determina-
tion.

12. Negligence O1694
 Trial O158

The trial court should overrule a motion
to strike the evidence in every case in which
there is any doubt that the party with the
burden to do so has failed to prove negli-
gence, contributory negligence, and proxi-
mate cause, as the case may be; this rule
avoids the delay and expense to the parties
when a plaintiff is successful on appeal and a
new trial is required.

13. Appeal and Error O999(1), 1001(3),
1175(2)

If a court overrules the motion to strike,
submits the case to the jury and a plaintiff’s
verdict is returned, the court may set the
verdict aside as being contrary to the evi-
dence or without evidence to support it; if the
Supreme Court reaches a different conclu-
sion upon appeal, the record includes the
verdict and the Court can enter final judg-
ment, thus ending the case.  West’s V.C.A.
§ 8.01–430.

James J. O’Keeffe IV (Monica Taylor Mon-
day; Anthony M. Russell;  Gentry Locke
Rakes & Moore, Roanoke, on briefs), for
appellant.

Michael E. Thorsen (Dana L. Tubb;  Tri-
chilo, Bancroft, McGavin, Horvath & Jud-
kins, Fairfax, on brief), for appellee.

Present:  HASSELL, C.J., KEENAN,
KOONTZ, KINSER, LEMONS, and
MILLETTE, JJ., and CARRICO, S.J.

OPINION BY Justice LAWRENCE L.
KOONTZ, JR.

In this appeal, we consider whether the
circuit court erred in striking the plaintiff’s
evidence in a personal injury case arising
from a motor vehicle accident on the ground
that the plaintiff was contributorily negligent
as a matter of law.  The plaintiff contends

that the issue of his contributory negligence
should have been submitted to the jury.  Ad-
ditionally, the plaintiff contends that, even if
his actions were negligent, the jury could
have found that his negligence was not a
proximate case of the accident that resulted
in his injuries.

BACKGROUND

[1, 2] The well established standard un-
der which a circuit court should review the
evidence in a jury trial before granting a
defendant’s motion to strike based on the
assertion that the plaintiff was contributorily
negligent as a matter of law requires the
court to accept as true all the evidence favor-
able to the plaintiff as well as any reasonable
inference the jury might draw from the evi-
dence which would sustain the plaintiff’s
cause of action.  McGowan v. Lewis, 233 Va.
386, 387, 355 S.E.2d 334, 334 (1987);  see also
Austin v. Shoney’s, Inc., 254 Va. 134, 138,
486 S.E.2d 285, 287 (1997).  Similarly, ‘‘[o]n
appeal, we review a trial court’s judgment
striking the evidence, considering the facts in
the light most favorable to the plaintiff and
drawing all fair inferences from those facts.’’
Green v. Ingram, 269 Va. 281, 290, 608
S.E.2d 917, 922 (2005).

When so viewed, the evidence presented at
trial established that around noon on Sep-
tember 2, 2006, William P. Rascher was trav-
eling on his bicycle south on Antietam Road
in Prince William County, a two-lane road
running through a primarily residential area
with a 25 m.p.h. speed limit.  Cathleen
Friend was driving her minivan north on the
same road.  Antietam Elementary School
lies west of the road and is reached though a
circular driveway.  Although it had been
raining earlier in the day and the pavement
was wet, the weather was clear and visibility
was optimal.

As Rascher approached the intersection of
Antietam Road and the school’s driveway, he
observed Friend stopped in her minivan in
the opposite lane approximately 50 feet away,
apparently waiting to make a left turn into
the school’s driveway.  Rascher, who was
wearing a red riding jacket, ‘‘stared’’ at
Friend and was confident that she could see
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him.  Rascher then looked down at his bicy-
cle’s speedometer for ‘‘a half second to a
second’’ and determined that he was travel-
ing at about 19 m.p.h. When Rascher looked
up, he saw that Friend had turned left and
that her minivan was about three to five feet
in front of him in his lane of travel.

Rascher struck the rear passenger side of
Friend’s minivan.  From the force of the
impact, Rascher was thrown forward over
the handlebars of the bicycle and landed on
the road.  As a result of injuries to his
shoulder, thigh, and wrist, Rascher subse-
quently incurred over $15,000 in medical ex-
penses.

Following the accident, Friend told Rasch-
er that she had not seen him and accepted
responsibility for the collision.  Friend was
charged with failing to yield the right of way,
Code § 46.2–825, and pre-paid the statutory
fine for that offense.

On October 1, 2007, Rascher filed a com-
plaint against Friend in the Circuit Court of
Prince William County.  Rascher sought
$250,000 in damages for his medical ex-
penses, pain, and suffering.  On October 25,
2007, Friend filed an answer denying liability
for Rascher’s injuries and further asserting
that she would rely on the defense of contrib-
utory negligence.

A jury trial was held in the circuit court on
September 8 and 9, 2008 in which evidence in
accord with the above recited facts was re-
ceived.  Friend made a motion to strike
Rascher’s evidence at the conclusion of
Rascher’s case-in-chief and renewed that mo-
tion at the conclusion of all the evidence,
contending that Rascher had failed to main-
tain a proper lookout because he looked at
his speedometer after determining that
Friend intended to turn left across his lane of
travel.  The circuit court granted Friend’s
motion, ruling that while ‘‘[t]here’s no ques-
tion that [Friend] was negligent in failing to
yield the right of way,’’ ‘‘Rascher was con-
tributor[ily] negligent in not exercising ordi-
nary care to keep a reasonable lookout
[when] he took his eyes off the intersection of
the road and [Friend’s minivan] and looked
down at his speedometer.’’  The court rea-
soned that had Rascher not taken his eyes
off the road to check his speed, ‘‘maybe he

could have avoided the accident’’ because he
would have seen Friend turn sooner.  On
October 24, 2008, the circuit court entered a
final order memorializing its ruling granting
the motion to strike and entered judgment
for Friend, with Rascher noting specific ob-
jections in writing.  We awarded Rascher
this appeal.

DISCUSSION

Rascher contends that the circuit court
erred in granting Friend’s motion to strike
because the jury could have determined from
the evidence that Rascher had acted reason-
ably under the circumstances and, thus, had
not acted with any negligence.  He further
contends that even if his failure to maintain
constant visual contact with Friend’s vehicle
was negligent, the jury could nonetheless
have found that such negligence was not a
proximate cause of the accident.  We agree
with Rascher on both points.

[3, 4] The principles of contributory neg-
ligence are familiar and well settled.  ‘‘Con-
tributory negligence is an affirmative defense
that must be proved according to an objec-
tive standard whether the plaintiff failed to
act as a reasonable person would have acted
for his own safety under the circumstances.
The essential concept of contributory negli-
gence is carelessness.’’  Jenkins v. Pyles, 269
Va. 383, 388, 611 S.E.2d 404, 407 (2005) (cita-
tions omitted).  ‘‘The issue whether a plain-
tiff is guilty of contributory negligence is
ordinarily a question of fact to be decided by
the fact finder.  The issue becomes one of
law for the circuit court to decide only when
reasonable minds could not differ about what
conclusion could be drawn from the evi-
dence.’’  Id. at 389, 611 S.E.2d at 407.

[5] Contributory negligence consists of
the independent elements of negligence and
proximate causation.  Karim v. Grover, 235
Va. 550, 552, 369 S.E.2d 185, 186 (1988).
Accordingly, ‘‘[w]hen a defendant relies upon
contributory negligence as a defense, he has
the burden of proving by the greater weight
of the evidence not only that the plaintiff was
negligent, but also that his negligence was a
proximate cause, a direct, efficient contribut-
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ing cause of the accident.’’  Id. (internal quo-
tations and citation omitted)

[6] Generally, when contributory negli-
gence is asserted by the defendant in a mo-
tor vehicle accident case and it is not disput-
ed that the plaintiff had the right of way, the
defendant must show that the plaintiff was
negligent because he actually saw or had the
opportunity to see the defendant’s vehicle,
but failed to maintain a proper lookout, and
that this negligence was a proximate cause of
his injuries because otherwise the plaintiff
would have been able to avoid the accident.
See, e.g., Butler v. Yates, 222 Va. 550, 554,
281 S.E.2d 905, 907 (1981).  Typically, the
defendant prevails by showing that the plain-
tiff actually saw the defendant’s vehicle, but
thereafter completely disregarded the possi-
bility that the defendant would not yield the
right of way, see, e.g., Branson v. Wise, 206
Va. 139, 141–42, 142 S.E.2d 582, 583–84
(1965), or that the plaintiff reasonably should
have seen the defendant and could have easi-
ly avoided the collision, but was inattentive.
See, e.g., Sayre v. Shields, 209 Va. 409, 410–
11, 164 S.E.2d 665, 667 (1968).

[7, 8] In this case, however, the evidence
showed only that Rascher, clearly aware of
Friend’s vehicle and that he had the right of
way, looked away from his lane of travel only
momentarily to check his speed.  While the
circuit court presumed that had Rascher not
done so he might have been able to avoid the
accident, the evidence was by no means so
clear on this point as to establish that Rasch-
er was negligent as a matter of law.  More-
over, Code § 46.2–823 provides that a person
operating ‘‘any vehicle traveling at an unlaw-
ful speed shall forfeit any right-of-way which
he might otherwise have.’’  Accordingly,
while a person operating a vehicle on a public
road with the right-of-way has a continuing
duty to maintain a proper lookout, he also
has a duty to monitor his speed.  Thus, the
jury could have determined that Rascher’s
action of momentarily looking at his speed-
ometer to check his speed was a reasonable
action under the circumstances.

[9–11] The law of proximate causation, as
an element of contributory negligence, is also
well established.  ‘‘ ‘The proximate cause of

an event is that act or omission which, in
natural and continuous sequence, unbroken
by an efficient intervening cause, produces
the event, and without which that event
would not have occurred.’ ’’ Beverly Enter-
prises–Virginia, Inc. v. Nichols, 247 Va. 264,
269, 441 S.E.2d 1, 4 (1994) (quoting Coleman
v. Blankenship Oil Corp., 221 Va. 124, 131,
267 S.E.2d 143, 147 (1980));  accord Williams
v. Le, 276 Va. 161, 167, 662 S.E.2d 73, 77
(2008).  There may be more than one proxi-
mate cause of an event.  Williams, 276 Va.
at 167, 662 S.E.2d at 77 (citing Panousos v.
Allen, 245 Va. 60, 65, 425 S.E.2d 496, 499
(1993)).  As with questions of negligence,
whether an act was a proximate cause of an
event is best determined by the jury.  Kel-
lermann v. McDonough, 278 Va. 478, 493,
684 S.E.2d 786, 793 (2009);  Moses v. South-
western Va. Transit Mgmt. Co., 273 Va. 672,
679, 643 S.E.2d 156, 160 (2007);  Jenkins, 251
Va. at 128, 465 S.E.2d at 799.  This is so
simply because the particular facts of each
case are critical to that determination.

As indicated above, Rascher’s alleged fail-
ure to maintain a proper lookout when he
had the right of way and could assume that
Friend would not turn illegally in front of
him would only have been contributorily neg-
ligent if the evidence established that he
could have avoided striking Friend’s vehicle
upon maintaining a proper lookout.  If the
evidence established that he could not have
avoided the collision, then any negligence on
his part would not have been a proximate
cause of the accident.

The evidence showed that Rascher was no
more than 50 feet from the intersection of
Antietam Road and the school’s driveway
where the accident occurred when he glanced
down at his speedometer to observe his
speed, which was just under 20 m.p.h. At
that rate of travel, Rascher would have cov-
ered the distance to the intersection in less
than two seconds.  See Code § 46.2–880
(statutory speed table indicating that 20
miles per hour equates to 29.3 feet per sec-
ond).  On these facts, a jury reasonably could
have found that Rascher would have had no
opportunity to avoid the accident even if he
had maintained visual contact with Friend’s
vehicle.  Thus, the alleged negligence on his
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part would not have been a proximate cause
of the accident as a matter of law.

[12, 13] Having resolved the issues raised
in this appeal, we take the opportunity to
again stress the principle of tort litigation
that issues of negligence and proximate
cause ordinarily are questions of fact for the
jury to determine, rather than questions to
be determined by the trial court as a matter
of law.  The trial court should overrule a
motion to strike the evidence in every case in
which there is any doubt that the party with
the burden to do so has failed to prove
negligence, contributory negligence, and
proximate cause, as the case may be.  Brown
v. Koulizakis, 229 Va. 524, 531, 331 S.E.2d
440, 445 (1985).  The rule ‘‘avoids the delay
and expense to the parties when a plaintiff is
successful on appeal and a new trial is re-
quired.  If the court overrules the motion to
strike, submits the case to the jury and a
plaintiff’s verdict is returned, the court may
set the verdict aside as being contrary to the
evidence or without evidence to support it.
If this Court reaches a different conclusion
upon appeal, the record includes the verdict
and we can enter final judgment, thus ending
the case.’’  Id. (citing Code § 8.01–430).

CONCLUSION
For these reasons, we hold that circuit

court erred in granting Friend’s motion to
strike Rascher’s evidence on the ground that
Rascher was contributorily negligent as a
matter of law.  Accordingly, the judgment in
favor of Friend will be reversed, and the case
remanded to the circuit court for a new trial.

Reversed and remanded.

,
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David F. LIGON, III

v.

COUNTY OF GOOCHLAND.

Record No. 090250.

Supreme Court of Virginia.

Feb. 25, 2010.

Background:  Former county employee
brought action against county for unlawful

termination and relief under whistleblower
protection provision of Fraud Against Tax-
payers Act (FATA). The Circuit Court,
Goochland County, Timothy K. Sanner, J.,
dismissed. Former employee appealed.

Holding:  The Supreme Court, Barbara
Milano Keenan, J., held that sovereign im-
munity doctrine barred claim, as a matter
of first impression.

Affirmed.

1. Appeal and Error O893(1)

Whether doctrine of sovereign immunity
bars claim against county presents purely
legal question which is reviewed de novo.

2. States O191.9(1)

Under the doctrine of sovereign immuni-
ty, the Commonwealth is immune from liabil-
ity for damages and from suits to restrain
governmental action or to compel such ac-
tion.

3. States O112.1(1)

Commonwealth is immune from tort lia-
bility for the acts or omissions of its agents
and employees unless an express statutory or
constitutional provision waives that immuni-
ty.

4. Counties O141

Sovereign immunity principles which ap-
ply to Commonwealth also apply to counties
which are its political subdivisions.

5. States O191.1

Purposes of sovereign immunity include
protecting the public purse, ensuring the un-
interrupted functioning of government, elimi-
nating any public inconvenience and danger
that may result from officials being fearful to
act, assuring that citizens will continue to
accept public employment, and discouraging
individuals from improperly threatening or
initiating vexatious litigation.

6. States O191.2(1)

Only the General Assembly can deter-
mine as a matter of policy whether the Com-





































































Lipka v. DiLungo, 2000 WL 29535526 (Conn. Super. Ct.) 
 

UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING. 
Superior Court of Connecticut. 

Alfred LIPKA et al., 
v. 

Mark DiLUNGO. 
No. 407399. 

March 8, 2000. 
Memorandum of Decision Re Motion to Strike (No. 101) 

 
BLUE. 
 
*1 On the day after the Declaration of Independence was signed, John Adams wrote to a friend that the event should 
be celebrated with “bonfires and illuminations, from one end of this continent to the other, from this time forward, 
for evermore.” Following Adams' precept, generations of Americans have celebrated the Fourth of July with 
displays of fireworks. As is very well known, not all of these displays are legal. In Connecticut, such displays are 
illegal when not conducted pursuant to a permit. Conn.Gen.Stat. § 29-357. Unhappily, just as it is predictable that 
many fireworks displays will be conducted without a permit no matter what the authorities do, it is equally 
predictable that a few people will be injured, some very seriously, by the fireworks illegally discharged. This case 
involves an allegation of such an injury. The interesting question presented is whether an illegal fireworks display 
is an abnormally dangerous activity to which the principle of strict liability in tort ought to be applied. For the 
reasons that follow, the answer to this question is in the affirmative. 
 
Because the question is presented in the context of a motion to strike, the facts asserted in the complaint must be 
taken as true. The plaintiff, Alfred Lipka, alleges that on July 4, 1997, the defendants, Mark and Marie DiLungo, 
hosted “an illegal fireworks show” on property that they owned. Lipka claims that he was struck in the forehead by 
one of the fireworks and suffered serious injuries. The complaint consists of four counts, but only one of those 
counts-the second-is in question here. Paragraph 5 of that count asserts that, “The defendants, Mark and Marie 
DiLungo, are strictly liable to the plaintiff, Alfred Lipka, for the plaintiff's injuries caused by the firework because 
the defendants engaged in an ultrahazardous activity of hosting and/or operating an illegal fireworks display, and 
this ultrahazardous activity caused the plaintiffs serious and painful loss.” 
 
Alfred Lipka and his wife, Cheryl Lipka (who claims loss of consortium in a count not now before the Court), 
commenced this action by service of process on December 9, 1997. On February 10, 1998, the defendants filed the 
motion to strike now before the Court. The motion is directed only at the second count of the complaint. It contends 
that, “A fireworks display is not an ultrahazardous activity so as to be subject to the doctrine of strict liability.” The 
motion was heard on March 6, 2000. 
 
The second count is based on the doctrine of strict liability imposed on persons who engage in what the FIRST 
RESTATEMENT refers to as “ultrahazardous activity,” RESTATEMENT (FIRST) OF TORTS § 520 (1938), and 
the SECOND RESTATEMENT terms “abnormally dangerous activity,” RESTATEMENT (SECOND) OF TORTS 
§ 520 (1977). In Connecticut, “[t]he doctrine has traditionally been applied in cases involving blasting and 
explosives,” Green v. Ensign Bickford Co., 25 Conn.App. 479, 482-83, 595 A.2d 1383, cert. denied, 220 Conn. 
919, 597 A.2d 341 (1991), and has been extended only to pile driving; Caporale v. C.W. Blakeslee & Sons, Inc., 
149 Conn. 79, 175 A.2d 61 (1961); and the storage of explosives; Green v. Ensign Bickford, supra. “The issue of 
whether an activity is abnormally dangerous ... is a question of law for a court to decide.” Id. at 485. 
 
*2 The question of whether a lawful fireworks display is an abnormally dangerous activity has divided the courts 
that have considered it. Compare Miller v. Westcor Limited Partnership, 831 P.2d 386 (Ariz.Ct.App.1992), and 
Klein v. Pyrodyne Corp., 810 P.2d 917 (Wash.1991) (imposing strict liability), with Litzman v. Humboldt County, 
273 P.2d 82 (Cal.Dist.Ct.App.1954); Cadena v. Chicago Fireworks Manufacturing Co., 697 N.E.2d 802 
(Ill.App.Ct.), cert. denied, 706 N.E.2d 495 (Ill.1998), and Haddon v. Lotito, 161 A.2d 160 (Pa.1960) (finding no 



strict liability). In contrast, the question of whether an unlawful fireworks display is an activity of this description 
has received little modern judicial attention. 
 
Haddon, while concluding that the doctrine of strict liability should not be applied to lawful fireworks displays, 
suggests that unlawful displays require a different analysis. “Where one discharges fireworks illegally or in such a 
manner as to amount to a nuisance and causes injury to another, some jurisdictions have held that liability follows 
without more.” 161 A.2d at 162. 
 
Haddon does not elaborate on this analysis. It cites two cases for this proposition: Gerrard v. Porcheddu, 243 Ill.App. 
562 (1927), and Doughty v. Atlantic City Business League, 80 A. 473 (N.J.1911). Neither Gerrard nor Doughty, 
however, involve displays that were illegal as such. Rather, each of these cases appear to involve legal fireworks 
that caused damage by falling on the property of another. Gerrard involved a firework shot by the defendant from 
his property that landed on the roof of the plaintiff's house and caused a fire that burned it down. The defendant 
claimed that his act was not an unlawful one, but the court found that the act of “[t]hrowing something over on to 
the land of another, which sets a fire or causes damage, is a trespass, and is unlawful.” 243 Ill.App. at 566. Similarly, 
Doughty involved a fireworks display on a vacant lot that set a fire on the plaintiff's property. This act was held to 
be a nuisance. 80 A. at 473. 
 
Gerrard and Doughty follow closely in the path of the most famous case imposing strict liability, Rylands v. 
Fletcher, [1868] 3 L.R. 330 (H.L.1868). Rylands involved a newly excavated reservoir which burst downward as it 
was being filled for the first time and flooded a nearby coal mine. The law was memorably pronounced by 
Blackburn, J. in the Court of Exchequer Chamber and adopted by Cairns, L.C. in the House of Lords: 
 

We think that the true rule of law is, that the person who, for his own purposes, brings on his land and 
keeps there anything likely to do mischief if it escapes must keep it at his peril; and if he does not do 
so, is prima facie answerable for all the damage which is the natural consequence of its escape ... The 
person whose grass or corn is eaten down by the escaping cattle of his neighbor, or whose mine is 
flooded by the water from his neighbor's reservoir, or whose cellar is invaded by the filth of his 
neighbor's privy, or whose habitation is made unhealthy by the fumes and noisome vapours of his 
neighbour's alkali works, is damnified without any fault of his own; and it seems but reasonable and 
just that the neighbour who has brought something on his own property (which was not naturally 
there), harmless to others so long as it is confined to his own property, but which he knows will be 
mischievous if it gets on his neighbour's, should be obliged to make good the damage which ensues if 
he does not succeed in confining it to his own property. But for his act in bringing it there no mischief 
could have accrued, and it seems but just that he should at his peril keep it there, so that no mischief 
may accrue, or answer for the natural and anticipated consequence. And upon authority this we think 
is established, whether the things so brought be beasts, or water, or filth, or stenches. 

 
*3 Id. at 339-40. 
 
The Rylands doctrine, thus stated, is notable for the wide variety of “things so brought” on land to which it 
purportedly applies. It has been limited in the land of its birth to cases in which there has been an “escape” from 
land under the control of the defendant; Read v. J. Lyons & Co., [1947] A.C. 156, 173 (H.L .1946); but, on this side 
of the Atlantic, the doctrine has been more generally applied to “abnormally dangerous activities.” 
RESTATEMENT (SECOND) OF TORTS, supra, § 520. See PROSSER AND KEETON ON THE LAW OF 
TORTS 551-55 (5th ed.1984). The appropriate judicial task in jurisdictions adopting this latter rule is to determine 
whether the activity before the court is an “abnormally dangerous” one. 
 
The Appellate Court has determined that, in Connecticut, the analysis in question is to be made with reference to 
the six factors identified in § 520 of the SECOND RESTATEMENT. Green v. Ensign Bickford Co., supra, 25 
Conn.App. at 486. Sec. 520 provides that: 
 
In determining whether an activity is abnormally dangerous, the following factors are to be considered: 
 



(a) existence of a high degree of risk of some harm to the person, land or chattels of others; 
 
(b) likelihood that the harm that results from it will be great; 
 
(c) inability to eliminate the risk by the exercise of reasonable care; 
 
(d) extent to which the activity is not a matter of common usage; 
 
(e) inappropriateness of the activity to the place where it is carried on; and 
 
(f) extent to which its value to the community is outweighed by its dangerous attributes. 
 
The characteristics of an illegal fireworks display must now be reviewed with these six factors in mind. 
 
(a) Existence of a high degree of risk of some harm. Even jurists opposing the imposition of strict liability with 
respect to lawful fireworks displays have acknowledged that such displays satisfy this factor. See Cadena v. Chicago 
Fireworks Manufacturing Co., supra, 697 N.E.2d at 814; Klein v. Pyrodyne Corp., supra, 810 P.2d at 926(Dolliver, 
J., concurring). This concession may be unnecessary in the case of properly regulated lawful displays. Such displays 
are watched by millions of people with comparatively few injuries. With respect to unlawfuldisplays, however, the 
degree of risk will inevitably be increased. The restrictions placed on lawful fireworks displays; see, e.g., Conn. 
Agencies Regs. § 29-357-4a.1; are intended to reduce the degree of risk involved. The absence of such restrictions 
will necessarily increase the degree of risk. Unless the proper precautions are taken, injury might reasonably be 
expected to occur. See Burbee v. McFarland, 114 Conn. 56, 157 A.2d 647 (1931). Factor (a) is established here. 
 
(b) Likelihood that the resulting harm will be great. Fireworks are capable of causing extremely serious injuries. If 
they cause harm, the harm is likely to be great. Factor (b) is easily established here. 
 
*4 (c) Inability to eliminate the risk by the exercise of due care . Conn.Gen.Stat., § 29-357 is a legislative 
determination that the risk associated with fireworks displays will be reduced by the exercise of due care. That risk, 
however, will not be eliminated. Our Supreme Court opined long ago that, the use of “firecrackers and other squibs” 
is not ordinarily dangerous. Pope v. City of New Haven, 91 Conn. 79, 83, 99 A. 331 (1916). Modern fireworks, 
however, are considerably more powerful than the “firecrackers and other squibs” discharged in that bygone era. 
Fireworks are, by definition, explosive devices; Conn.Gen.Stat. § 29-356; and incidents of injuries to spectators of 
carefully conducted municipal displays will occasionally occur. Conn.Gen.Stat. § 29-359 recognizes this fact by 
requiring persons conducting lawful fireworks displays to “furnish proof of financial responsibility to satisfy claims 
for damages” resulting from such displays. The crucial factor is “the unavoidable risk remaining in the activity.” 
RESTATEMENT (SECOND) OF TORTS, supra, § 520, cmt.h. These considerations support the conclusion that 
an unavoidable risk remains even in the case of a lawful fireworks display. The risk inevitably will be increased in 
the case of an unlawful display. Factor (c) is established here. 
 
(d) Extent to which the activity is not a matter of common usage. Illegal fireworks displays are common on the 
Fourth of July. But this factor is not, in itself, sufficient to eliminate factor (d). Factor (d) is intended to eliminate 
common lawful activities, such as the operation of automobiles, from the ambit of strict liability. RESTATEMENT 
(SECOND) OF TORTS, supra, § 520, cmt.i. It would be anomalous for the law to condone common illegal activity 
simply because it is common. To take an unhappy modern example, the inherent dangers of controlled substances 
are not diminished by the fact that the use of such substances is common in some areas. As a matter of policy, the 
common usage of an illegal activity should not be considered in determining whether strict liability should apply. 
 
(e) Inappropriateness of the activity to the place where it is carried on. The complaint in this case does not state 
facts sufficient to address this factor. Nor, because the issue arises on a motion to strike, can the Court address the 
defendants' factual contentions on this factor. Consequently, this factor will not be considered. 
 
(f) Value to the community. Lawful fireworks displays have a value to the community that outweighs their 
dangerous attributes. Pope v. City of New Haven, supra, 91 Conn. at 81. By enacting Conn.Gen.Stat. § 29-357, 



however, the legislature has made a determination that the value of unlawful displays is outweighed by their 
dangerousness. This legislative determination is eminently reasonable. Factor (f) is satisfied in this case. 
 
This analysis establishes that each of the four factors-(a), (b), (c), and (f)-that properly may be considered in the 
context of this case is satisfied with respect to unlawful fireworks displays. It is not necessary that each of the six § 
520 factors be present, “especially if others weigh heavily.” RESTATEMENT (SECOND) OF TORTS, supra, § 
520, cmt.f. The plaintiff has appropriately stated a case of strict liability in tort under the RESTATEMENT. 
 
*5 Judicial decisions in tort law should not be strictly mechanical affairs, made by toting up the factors. Modern 
tort law has a moral basis, and this is why fault has become “the dominant principle of liability.” 3 FOWLER V. 
HARPER, FLEMING JAMES, JR. & OSCAR S. GRAY, THE LAW OF TORTS § 14.3 at 195 (2d ed.1986). This 
trend explains why the principle of strict liability in tort has been limited in its application. It also explains the case 
law declining to extend this principle to lawful fireworks displays, since such displays are legitimized and often 
promoted by governmental entities. But the policy analysis applicable to unlawful displays is quite different. The 
fact that unsanctioned fireworks displays are illegal is extremely well known. It is equally well known that the 
precise reason for the illegality of such displays is their dangerousness. Strict liability under these circumstances 
can hardly be said to be a trap for the unwary. If a person deliberately and consciously engages in a highly dangerous 
activity involving explosive devices, knowing that activity to be illegal, the intentional illegality itself provides a 
sufficient policy basis on which to allocate the risk of loss to the person engaging in such highly dangerous behavior. 
Such a rule has the virtue of shifting the risk of loss on the basis of culpability and upholding the rule of law. 
 
The motion to strike is denied. 



















Cotter v. McDonald's Restaurant of Mass., Inc., 2006 WL 2382735 (Mass. App.) 
 

2006 Mass.App.Div. 132 
Massachusetts Appellate Division, District Court Department, Northern District. 

Paul E. COTTER 
v. 

McDONALD'S RESTAURANT OF MASS., INC. 
No. 06–WAD–03. 

Heard May 12, 2006. Opinion Certified Aug. 16, 2006. 
 
GARDNER, J. 
 
*1 This is a Dist./Mun. Cts. R.A.D.A. 8C appeal by the plaintiff of the allowance of the defendant's motion for 
summary judgment. 
 
Plaintiff Paul E. Cotter (“Cotter”) brought this suit against McDonald's Restaurant of Massachusetts, Inc. 
(“McDonald's”) alleging that on April 3, 2002, he sustained an injury to his tooth as the result of biting into a 
“foreign object” in a “Quarter Pounder” hamburger that was prepared and sold to him by McDonald's. In his one 
count complaint, Cotter asserted that McDonald's was negligent and breached express and implied warranties in 
selling him defective, dangerous and unsafe food. The action was commenced on August 29, 2003. On February 2, 
2005, after the parties completed discovery, McDonald's filed motions, inter alia, for summary judgment. The 
summary judgment motion was allowed after hearing, and Cotter filed this appeal. 
 
On April 3, 2002, Cotter purchased an “Extra Value Meal” at the drive-thru window of the McDonald's restaurant 
on Main Street in Worcester. Cotter claims that he began eating the “Quarter Pounder” hamburger as he was driving 
his car, bit into an object about the size of a “BB” and felt a sharp pain in his tooth. He spit the food and the “BB 
sized” object out the car window. There was no blood present. Cotter continued home, where he had previously 
arranged to meet his boss and go fishing. He visited his dentist the next day and was informed that he had fractured 
one of his wisdom teeth. He underwent subsequent oral surgery to remove the tooth. Cotter now claims that as a 
result of the defendant's negligence and breach of warranties, he incurred medical expenses and endured pain and 
suffering. 
 
“The standard of review of a grant of summary judgment is whether, viewing the evidence in the light most 
favorable to the nonmoving party, all material facts have been established and the moving party is entitled to a 
judgment as a matter of law.” Audette v. Commonwealth, 63 Mass.App.Ct. 727, 728, 829 N.E.2d 248 (2005). While 
the reviewing court utilizes the same Mass. R. Civ. P. 56 standard applied by the trial court, it may adopt different 
reasoning and is free to consider any grounds in the record that support the trial court's ruling. Beal v. Board of 
Selectmen of Hingham, 419 Mass. 535, 539, 646 N.E.2d 131 (1995). 
 
*2 Pursuant to Rule 56(c), the evidence to be reviewed by the motion judge includes the “pleadings, depositions, 
answers to interrogatories, and responses to requests for admissions under Rule 36, together with the affidavits, if 
any....” “Facts, which as a matter of practicality are not subject to direct proof, may be proved through inference.” 
Rolanti v. Boston Edison Corp., 33 Mass.App.Ct. 516, 522, 603 N.E.2d 211 (1992). The moving party has the 
burden of affirmatively demonstrating that the pleadings present no genuine question of fact on any material issue. 
Attorney General v. Bailey, 386 Mass. 367, 371, 436 N.E.2d 139 (1982). Where, as in the instant case, the movant 
would not have the burden of proof at trial, the movant may satisfy his summary judgment burden by demonstrating 
that proof of an essential element of the other party's claim is unlikely to be advanced at trial. Kourouvacilis v. 
General Motors Corp., 410 Mass. 706, 714, 575 N.E.2d 734 (1991). 
 
In defective foods cases, Massachusetts courts follow the “reasonable expectations” test, which “has been generally 
recognized as preferable to the foreign substance-natural substance test.” Phillips v. Town of West Springfield, 405 
Mass. 411, 412, 540 N.E.2d 1331 (1989). “The reasonable expectations test ... considers whether the consumer 
reasonably should have expected to find the injury-causing substance in the food.” Id., citing 3 A.M. Squillante & 
J.R. Fonseca, S. Williston on Sales § 18–10 at 103 (4th ed.1974). In the case at bar, the plaintiff is unable to identify 



the composition of the “injury-causing substance.” He cannot state, much less prove, that the “bb sized” object was 
foreign to the food, or was a piece of bone or some other substance generated by the food processing procedure. In 
the absence of direct evidence, the dispositive issue is whether the plaintiff could advance circumstantial evidence 
sufficient to defeat the defendant's summary judgment motion. 
 
In Schafer v. JLC Food Systems, Inc., 695 N.W.2d 570 (Minn.2005), the Supreme Court of Minnesota vacated the 
allowance of summary judgment for the defendant, stating: 
 

“[W]hen the specific harm-causing object is not known, circumstantial evidence should be available, 
if such evidence is sufficient and other causes are adequately eliminated, for purposes of submitting 
the issue of liability to the jury in defective food products cases.... The use of circumstantial evidence, 
however, is not without limits, nor should it be. In order to address defendants' legitimate concerns 
about a lack of boundaries for such claims, we hold that in defective food products cases a plaintiff 
may reach the jury, without direct proof of the specific injury-causing object or substance, when the 
plaintiff establishes by reasonable inference from circumstantial evidence that: (1) the injury-causing 
event was of a kind that would ordinarily only occur as a result of a defective condition in the food 
product; (2) the defendant was responsible for a condition that was the cause of the injury; and (3) the 
injury-causing event was not caused by anything other than a food product defect existing at the time 
of the food product's sale. In order to forestall summary judgment, each of the three elements must be 
met.” 

 
*3 Id. at 576–577. In Schafer, a woman went to a restaurant, purchased a muffin and began to eat it on the premises. 
Using a fork, she took the first bite of the muffin and immediately felt a sharp pain in her throat and a choking 
sensation. The woman went directly to a hospital emergency room where she was treated for a laceration in her 
throat. The uneaten portion of the muffin was not saved, and the alleged foreign object was never recovered. 
 
In contrast, the plaintiff in this case began eating the McDonald's hamburger as he drove away from the restaurant. 
Cotter bit into the “bb” sized object and spit it out the window while his car was moving. Cotter was alone; no one 
witnessed the event. He continued to his home and went fishing later that day. Cotter did not go immediately to the 
restaurant to report the event,1 and delayed until the following day to seek medical treatment. Further, the nature of 
the alleged object and resulting injury differ from those in the Schafer case; i.e., biting on a “bb” sized object as 
opposed to having a sharp object lacerate the throat or mouth area.2 Viewing this circumstantial evidence in the 
light most favorable to Cotter, Doe v. Harbor Schools, Inc., 446 Mass. 245, 248, 843 N.E.2d 1058 (2006), we 
conclude that a jury could not reasonably infer that Cotter's injury was of a kind that would have ordinarily occurred 
only as a result of a defective condition in a hamburger and did not result from any other cause. Cotter could not 
“rest upon the mere allegations or denials of his pleading” to defeat McDonald's summary judgment motion, but 
was obligated to “set forth specific facts showing that there [was] a genuine issue for trial.” Mass. R. Civ. P. 56(e). 
See, e.g., Foster v. Hurley, 444 Mass. 157, 160 n. 3, 826 N.E.2d 719 (2005). As he failed to do so, summary 
judgment was properly entered in favor of the defendant.3 
 
Summary judgment for the defendant is affirmed. 
 
So ordered. 

                                                        
1 The record does not state when the defendant received notice of the claim. 
2 It is conceivable that the object Cotter bit was a dislodged piece of his own tooth or filling. 
3 Given the propriety of summary judgment for the defendant, it is unnecessary to reach McDonald's additional 
motion to exclude evidence of the “bb sized” object on the ground of spoliation. See, generally, Keene v. Brigham 
& Women's Hosp., Inc.,439 Mass. 223, 234–236, 786 N.E.2d 824 (2003). There is no indication in the record that 
the trial court made any ruling on McDonald's motion, or even considered the question of spoliation in entering 
summary judgment. 
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that law substantially burdens the free
exercise of religion.  See Fla. Stat.
§§ 761.01—.05 (2003);  Warner, 887 So.2d
at 1035–36.  The Florida Supreme Court
concluded that the city’s ordinance did not
substantially burden Plaintiffs’ exercise of
their religions, agreeing with the district
court’s reasoning on this point.  Id. at
1035.  Accordingly, Florida’s high court
determined that the city’s ordinance did
not violate FRFRA.  Id.  Thus, the Flori-
da court engaged in no further analysis
under the statute.  Id.  We affirm the
district court’s decision on that same basis.
We also affirm the district court’s decision
that the city’s ordinance violates no provi-
sion in Florida’s constitution.

[3, 4] The Florida Supreme Court also
concluded that FRFRA—the state law at
issue here—‘‘expands the scope of reli-
gious protection beyond the conduct con-
sidered protected by cases from the Unit-
ed States Supreme Court.’’  Warner, 887
So.2d at 1035.  So after hearing from Flor-
ida that the city’s ordinance violates no
state law, we independently conclude that
Plaintiffs’ claims under the federal Consti-
tution must also fail.  The Free Exercise
claim fails because the ordinance is a neu-
tral law of general applicability.  See Em-
ployment Div., Dep’t of Human Res. v.
Smith, 494 U.S. 872, 110 S.Ct. 1595, 1598–
1602, 108 L.Ed.2d 876 (1990).  The Free
Speech claim fails because the ordinance is
viewpoint neutral and reasonable.  See
Int’l Soc’y for Krishna Consciousness, Inc.
v. Lee, 505 U.S. 672, 112 S.Ct. 2701, 2705–
06, 120 L.Ed.2d 541 (1992).1

AFFIRMED.

,
 

 

Mai Thi TRAN, Nader Nemai,
Plaintiffs–Appellants,

v.

TOYOTA MOTOR CORPORATION,
Toyota Motor Sales U.S.A., Inc., Tokai
Rika Co., Ltd., Defendants–Appellees.

No. 04–12520.

United States Court of Appeals,
Eleventh Circuit.

Aug. 18, 2005.

Background:  Driver sued manufacturer
of her vehicle, alleging negligence and
strict liability in the manufacture, design,
and testing of its passive restraint system.
The United States District Court for the
Middle District of Florida, No. 02-01014-
CV-ORL-31-DAB, Gregory A. Presnell, J.,
entered judgment for manufacturer, and
driver appealed.

Holdings:  The Court of Appeals, Wilson,
Circuit Judge, held that:

(1) instruction on strict liability design de-
fect, was an erroneous statement of
Florida law as it did not provide for a
consumer expectation test as an inde-
pendent basis for liability, and

(2) court did not err in admitting into evi-
dence a study of other accidents in-
volving vehicle’s restraint system to
demonstrate the system’s overall effec-
tiveness in a wide array of accidents.

Affirmed in part, reversed and remanded
in part.

1. Federal Courts O433
In a diversity case, the jury charge

must accurately state the substantive law
of the forum state.

1. We reject Plaintiffs’ argument that cemeter-
ies are public fora.  We are aware of no

federal court that has concluded otherwise.
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2. Products Liability O5
Under Florida law, a strict product

liability action requires the plaintiff to
prove that (1) a product (2) produced by a
manufacturer (3) was defective or created
an unreasonably dangerous condition (4)
that proximately caused (5) injury.

3. Products Liability O11, 96.5
Instruction on strict liability design

defect, which was given in products liabili-
ty action against seat belt manufacturer,
was an erroneous statement of Florida law
as it did not provide for a consumer expec-
tation test as an independent basis for
liability; such instruction was required
since the product in question was one
about which an ordinary consumer could
form expectations.

4. Federal Civil Procedure O2011
Exclusion of a third expert witness as

cumulative was not an abuse of the district
court’s discretion in products liability ac-
tion; it was not clear that third expert
would have added any different informa-
tion that plaintiff could not have presented
through other experts who testified as to
her neck injury.  Fed.Rules Evid.Rule 403,
28 U.S.C.A.

5. Federal Civil Procedure O1952, 2011
District courts have broad authority

over the management of trials, and part of
that authority is the power to exclude cu-
mulative testimony.  Fed.Rules Evid.Rule
403, 28 U.S.C.A.

6. Federal Courts O823, 896.1
Court will only reverse a district

court’s ruling concerning the admissibility
of evidence where the appellant can show
that the judge abused his broad discretion
and that the decision affected the substan-
tial rights of the complaining party.

7. Evidence O141
Substantial similarity doctrine did not

apply where the evidence was pointedly
dissimilar and not offered to reenact the
accident giving rise to products liability
suit against manufacturer of automobile’s
passive restraint system; therefore, district
court did not err in admitting into evidence
a study of other accidents involving vehi-
cle’s restraint system to demonstrate the
system’s overall effectiveness in a wide
array of accidents.

Scott B. Cooper, Cooper, Jones & Jones,
LLP, Irvine, CA, Lance A. Cooper, Cooper
& Jones, LLP, Marietta, GA, for Plain-
tiffs–Appellants.

Wendy F. Lumish, Jeffrey A. Cohen,
Carlton Fields, P.A., Miami, FL, David
Bryan Shelton, Rumberger, Kirk & Cald-
well, Orlando, FL, Richard H. Willis, Nel-
son, Mullins, Riley & Scarborough, LLP,
Columbia, SC, for Defendants–Appellees.

Appeal from the United States District
Court for the Middle District of Florida.

Before BLACK, WILSON and
STAPLETON*, Circuit Judges.

WILSON, Circuit Judge:

On December 15, 1998, Mai Tran drove
home from work in Orlando, Florida, in
her 1983 Toyota Cressida.  Her car
crossed the center line and collided head-
on with another vehicle.  Tran’s Cressida
was equipped with a restraint system con-
sisting of a manual lap belt and an auto-
matic shoulder belt.  The shoulder belt
was a ‘‘passive’’ restraint.  When the driv-
er’s door was opened, the belt slid along a

* Honorable Walter K. Stapleton, United States
Circuit Judge for the Third Circuit, sitting by

designation.
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motorized track towards the front of the
car, allowing the driver to enter or exit.
When the door closed, the belt slid back on
its track into place, restraining the driver.

Tran was not wearing the manual lap
belt during the accident.  As a result of
the collision, Tran suffered a spinal cord
injury that rendered her quadriplegic.
Tran and her husband1 sued Toyota Motor
Corporation, the manufacturer of her vehi-
cle, alleging negligence and strict liability
in the manufacture, design, and testing of
the Cressida, and that these defects were
the cause of her injury.  Specifically, she
contended that the Cressida’s automatic
shoulder belt improperly fit shorter pas-
sengers like Tran.  Tran was between 5829
and 5849 at the time of the accident.  Tran
asserted that the shoulder belt rode across
her neck at the point of her injury.  Tran
claimed the belt instead should have been
positioned to ride across her shoulder and
sternum.  Toyota’s defense was that the
passive restraint system was not defective-
ly designed, that the shoulder belt did not
cause Tran’s spinal cord injury, that the
belt could not have been across Tran’s
neck given the details of her injury, and
that the cause of the injury was the iner-
tial forces of the collision.

At the conclusion of an eight-day trial,
the jury, finding that the vehicle’s passive
restraint system was not defective and
that Toyota was not negligent, returned a
verdict for Toyota.  The district court en-
tered a final judgment in accordance with
the verdict, and Tran timely appealed.2

Tran presents three claims on appeal, and
we address them in turn.

I. Jury Instruction

[1] Tran contends that the court’s in-
struction to the jury on strict liability de-
sign defect misstated the law.  In a diver-

sity case, the jury charge must accurately
state the substantive law of the forum
state.  Wilson v. Bicycle South, 915 F.2d
1503, 1510 (11th Cir.1990).  ‘‘[T]he manner
of giving jury instructions is procedural
rather than substantive,’’ and thus our re-
view is governed by federal law.  Id. at
1511.  ‘‘We review jury instructions de
novo to determine whether they misstate
the law or mislead the jury to the preju-
dice of the objecting party.’’  Conroy v.
Abraham Chevrolet–Tampa, Inc., 375 F.3d
1228, 1233 (11th Cir.2004) (quoting Palmer
v. Bd. of Regents of the Univ. Sys. of Ga.,
208 F.3d 969, 973 (11th Cir.2000)).

[2] ‘‘Under Florida law, a strict prod-
uct liability action requires the plaintiff to
prove that (1) a product (2) produced by a
manufacturer (3) was defective or created
an unreasonably dangerous condition (4)
that proximately caused (5) injury.’’
McCorvey v. Baxter Healthcare Corp., 298
F.3d 1253, 1257 (11th Cir.2002) (citing Ed-
ward M. Chadbourne, Inc. v. Vaughn, 491
So.2d 551, 553 (Fla.1986)).

[3] Tran requested a jury instruction
on design defect drawn from the Florida
Standard Jury Instruction PL 5, which
provides in relevant part that:

A product is unreasonably dangerous
because of its design if the product fails
to perform as safely as an ordinary con-
sumer would expect when used as in-
tended or in a manner reasonably fore-
seeable by the manufacturer or the risk
of danger in the design outweighs the
benefits.

Standard Jury Instructions Civil Cases,
778 So.2d 264, 271 (Fla.2000).  The court
ruled that this instruction was ‘‘inappropri-
ate’’ and declined to issue Tran’s requested
instruction.  The court instead issued a

1. For convenience, this opinion refers to the
Plaintiffs–Appellants as ‘‘Tran.’’

2. The district court exercised jurisdiction pur-
suant to 28 U.S.C. § 1332, and we have juris-
diction under 28 U.S.C. § 1291.
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jury instruction crafted from the Restate-
ment (Third) of Torts:  Product Liability
§ 2.  The relevant portion read as follows:

A product is defective in design when
the foreseeable risk of harm posed by
the product could have been reduced or
avoided by the adoption of a reasonable
alternative design by the seller and the
omission of the alternative design ren-
ders the product not reasonably safe to
the user.  This standard for judging
whether a product is defective in design
incorporates a reasonableness (‘‘risk
utility balancing’’) test.  More specifical-
ly, the test is whether a reasonable al-
ternative design would, at reasonable
cost, have reduced the foreseeable risks
of harm posed by the product and, if so,
whether the omission of the alternative
design by the seller rendered the prod-
uct not reasonably safe.  The balancing
of risks and benefits in judging product
design and marketing must be done in
light of the knowledge of risks and risk-
avoidance techniques reasonably attain-
able at the time of distribution.

A broad range of factors may be con-
sidered in determining whether an alter-
native design is reasonable and whether
its omission renders a product not rea-
sonably safe.  The factors include,
among others, the magnitude and proba-
bility of the foreseeable risks of harm,
the instructions and warnings accompa-
nying the product, and the nature and
strength of consumer expectations re-
garding the product, including expecta-
tions arising from product portrayal and
marketing.  The relative advantages and
disadvantages of the product as de-
signed and as it alternatively could have
been designed may also be considered.
Thus, the likely effects of the alternative
design on product costs;  the effects of
the alternative design on product lon-
gevity, maintenance, repair, and esthet-
ics;  and the range of consumer choice
among products are factors that may be

taken into account.  The relevance of
these factors and other factors vary, de-
pending on the facts as you find them.
Moreover, the factors interact with one
another.  For example, evidence of the
magnitude and probability of foreseeable
harm may be offset by evidence that the
proposed alternative design would re-
duce the efficiency and the utility of the
product.  On the other hand, evidence
that a proposed alternative design would
increase production costs may be offset
by evidence that the product portrayal
and marketing created substantial ex-
pectations of performance or safety,
thus increasing the probability of fore-
seeable harm.  Depending on the mix of
these factors, a number of variations in
the design of a given product may be
relevant to determining whether a prod-
uct is defective.  In sum, the rule that a
product is defective in design if the fore-
seeable risks of harm could have been
reduced by a reasonable alternative de-
sign is based on the commonsense no-
tion that liability for harm caused by
product designs should attach only when
harm is reasonably preventable.

R. 187 at 9–10.

While the court’s instruction did mention
‘‘the nature and strength of consumer ex-
pectations’’ as one factor in the risk-utility
test it directed the jury to apply, it did not,
as Tran requested, provide for a consumer
expectation test as an independent basis
for liability.  The court’s instruction was
an erroneous statement of Florida law.

A few months after Tran’s trial, the
Florida Fifth District Court of Appeal de-
cided Force v. Ford Motor Co., 879 So.2d
103 (Fla.Dist.Ct.App.2004).  In that case,
plaintiff Force alleged that he was injured
in an automobile collision when his seatbelt
failed to restrain him.  He sought a jury
instruction, drawn from the standard Flor-
ida jury instruction, that provided both the
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consumer expectations test and the risk-
utility test.  The trial court agreed with
the defendants that only the risk-utility
test applied, and instructed the jury ac-
cordingly.  Id. at 105

The District Court of Appeal reversed.
First, the court held that every case to
have addressed the issue confirmed the
applicability of the consumer expectations
test under Florida products liability law,
‘‘at least for some products.’’  Id. at 108.
Then, the court addressed the defendants’
contention that the consumer expectations
test was inappropriate in complex product
cases, where the jury ‘‘simply has no idea
how [the product] should perform.’’  Id. at
109 (internal quotation omitted).  Survey-
ing cases, the court ultimately concluded
that seatbelts were not such a product, and
that consumers were capable of forming
expectations about their performance.  Id.
at 109–10.

Force controls our decision on this issue.
Toyota attempts to distinguish Force by
noting that here the district court included
consumer expectations as a factor in the
risk-utility analysis, whereas the trial court
in Force did not mention consumer expec-
tations at all.  However, Florida law rec-
ognizes consumer expectations as ‘‘one of
the independent standards to be applied in
at least some Florida products liability
cases.’’  Id. at 108 (emphasis added).

We emphasize that we do not hold that
the consumer expectations test jury in-
struction is required in all product liability
cases.  We merely hold, like the court in
Force, that the instruction is proper as an
independent basis for liability under Flori-
da law when the product in question is one
about which an ordinary consumer could
form expectations.  Under Florida law,
seatbelts are such a product.  The district
court did not have the benefit of the Force
court’s analysis, but in light of that case we
must conclude that the court erred in not
instructing the jury that it could find for

Tran under a consumer expectations theo-
ry.

Our review of a district court’s jury
instruction is deferential, but we will re-
verse a district court because of an errone-
ous instruction if we are ‘‘left with a sub-
stantial and ineradicable doubt as to
whether the jury was properly guided in
its deliberations.’’  Carter v. DecisionOne
Corp., 122 F.3d 997, 1005 (11th Cir.1997)
(quoting Johnson v. Bryant, 671 F.2d
1276, 1280 (11th Cir.1982)).  Tran was
prejudiced by the erroneous instruction
because the jury was not aware that con-
sumer expectations was an adequate and
independent basis for liability, rather than
merely one factor among many in the risk-
utility balance.  Toyota’s contention that
Tran could have argued her consumer ex-
pectations theory to the jury is misplaced
because, under the instruction the court
issued, she was unable to argue that unmet
consumer expectations were an indepen-
dently sufficient basis for liability.  In-
deed, the jury could not have found Toyota
liable even if consumer expectations were
unmet, if it determined that other factors
in the risk-utility balancing test out-
weighed that factor.  In sum, we cannot
say that the jury instruction ‘‘sufficiently
instructed the jury so that the jurors un-
derstood the issues and were not misled.’’
Carter, 122 F.3d at 1005 (quoting Wilkin-
son v. Carnival Cruise Lines, Inc., 920
F.2d 1560, 1569 (11th Cir.1991)).  Accord-
ingly, we conclude that the district court
erred in instructing the jury and that the
error requires a remand for a new trial.

II. Exclusion of Dr. Clark’s Testimony

[4] Tran next argues that the district
court erred in excluding the testimony of
Dr. Charles Clark.  Tran proposed to
present Dr. Clark as an expert witness to
testify about Tran’s neck injury from a
‘‘micro perspective.’’  Appellants’ Brief at
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18.  Tran was able to offer the testimony
of the treating physician, Dr. Michael
Cheatham.  In addition, Tran presented
the expert testimony of Dr. Joseph Bur-
ton, whose testimony Tran characterizes
as encompassing a ‘‘macro perspective’’ on
the collision and Tran’s injury.  Id. at 17.

After Dr. Burton testified, Toyota ob-
jected to Dr. Clark’s testimony as cumula-
tive.  See Fed.R.Evid. 403.  The court ex-
amined Dr. Clark’s deposition and expert
witness report, and extensively examined
Dr. Clark’s qualifications.  The court con-
cluded that Dr. Clark’s opinions, and the
bases for these opinions, were the same as
those of Dr. Burton.  The court sustained
Toyota’s objection and excluded Dr. Clark
from testifying.

‘‘The district court has broad discretion
to determine the admissibility of evidence,
and we will not disturb the court’s judg-
ment absent a clear abuse of discretion.’’
United States v. McLean, 138 F.3d 1398,
1403 (11th Cir.1998).  ‘‘An abuse of discre-
tion can occur where the district court
applies the wrong law, follows the wrong
procedure, bases its decision on clearly
erroneous facts, or commits a clear error
in judgment.’’  United States v. Brown,
415 F.3d 1257, 1266 (11th Cir.2005) (dis-
cussing admissibility of expert testimony)
(citing McClain v. Metabolife Intern., Inc.,
401 F.3d 1233, 1238 (11th Cir.2005)).

Tran relies on Johnson v. United States,
780 F.2d 902 (11th Cir.1986).  In that case,
we held that the exclusion of a third expert
witness as cumulative was an abuse of the
district court’s discretion.  Id. at 906.  We
noted that the excluded expert’s ‘‘analysis
was somewhat different,’’ his testimony
was ‘‘more comprehensive,’’ and the wit-
ness ‘‘had different, and arguably better
qualifications than the other experts.’’  Id.
The same is not true here.

Drs. Burton and Clark relied on the
same medical evidence in forming their
opinions.  In addition to testimony about

the collision and inertial forces, Dr. Burton
testified about Tran’s neck injury and the
impact of the seat belt.  These ‘‘micro’’
issues are the same as those about which
Dr. Clark would have testified.  Moreover,
the treating physician, Dr. Cheatham, tes-
tified about Tran’s injury as well.  In sum,
Tran presented extensive testimony to the
jury suggesting that the seat belt caused
her injury, and it is not at all clear that Dr.
Clark would have added any different in-
formation that Tran could not have pre-
sented through Drs. Burton and Cheat-
ham.  Additionally, unlike in Johnson, Dr.
Clark’s qualifications are not significantly
greater than the other doctors’.  Finally,
Tran could have called Dr. Clark when
given an opportunity for rebuttal, but did
not call him at that time.  While we note
that in Johnson we held that a third ex-
pert witness was not cumulative, whereas
Dr. Clark was excluded from testifying as
a second expert witness, the mere number
of witnesses is not conclusive when these
other factors support the district court’s
decision.

[5] District courts have broad authori-
ty over the management of trials.  Id. at
905.  Part of this authority is the power to
exclude cumulative testimony.  Fed.
R.Evid. 403;  Johnson, 780 F.2d at 905.
‘‘Inherent in this [abuse of discretion] stan-
dard is the firm recognition that there are
difficult evidentiary rulings that turn on
matters uniquely within the purview of the
district court, which has first-hand access
to documentary evidence and is physically
proximate to testifying witnesses and the
jury.’’  United States v. Jernigan, 341
F.3d 1273, 1285 (11th Cir.2003).

‘‘[U]nder the abuse of discretion stan-
dard of review there will be occasions in
which we affirm the district court even
though we would have gone the other way
had it been our call.’’  Rasbury v. Internal
Revenue Serv. (In re Rasbury), 24 F.3d
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159, 168 (11th Cir.1994).  On this record,
we cannot say that the court would have
abused its discretion had it allowed Dr.
Clark to testify.  The testimony likely
would not have unduly prolonged the trial,
Dr. Clark’s practice and experience was
somewhat different from that of the other
doctors, and Tran might have presented
her evidence differently had she known
earlier that Dr. Clark would be excluded.
Given our deferential standard of review,
however, we cannot say that the district
court’s decision fell outside its permissible
‘‘range of choice.’’  United States v. Kelly,
888 F.2d 732, 745 (11th Cir.1989).  There-
fore, we affirm the court’s order excluding
Dr. Clark’s testimony as cumulative.

III. Toyota Study of Other Incidents

[6] Finally, Tran argues that the dis-
trict court erred in admitting into evidence
a study of Cressida accidents performed
by Dr. Donald Huelke in the 1980s (‘‘the
Toyota study’’ or ‘‘the study’’).  ‘‘[T]his
court will afford great deference to the
decisions of the district court with regard
to evidentiary matters.  We will only re-
verse a district court’s ruling concerning
the admissibility of evidence where the
appellant can show that the judge abused
his broad discretion and that the decision
affected the substantial rights of the com-
plaining party.’’  Heath v. Suzuki Motor
Corp., 126 F.3d 1391, 1395 (11th Cir.1997)
(quoting Wood v. Morbark Indus., Inc., 70
F.3d 1201, 1206 (11th Cir.1995)).

The Toyota study was an examination of
other accidents involving the Cressida’s re-
straint system.  Toyota introduced the
study to demonstrate the system’s overall
effectiveness in a wide array of accidents.
Tran asserts that the Toyota study should
not have been admitted because Toyota
did not prove that the accidents in the
study were substantially similar to hers.

The doctrine of substantial similarity
applies when one party seeks to admit
prior accidents or occurrences involving

the opposing party, in order to show, for
example notice, magnitude of the danger
involved, the [party’s] ability to correct a
known defect, the lack of safety for in-
tended uses, strength of a product, the
standard of care, and causation.  In or-
der to limit the substantial prejudice
that might inure to a party should these
past occurrences or accidents be admit-
ted into evidence, courts have developed
limitations governing the admissibility of
such evidence, including the ‘‘substantial
similarity doctrine.’’  This doctrine ap-
plies to protect parties against the ad-
mission of unfairly prejudicial evidence,
evidence which, because it is not sub-
stantially similar to the accident or inci-
dent at issue, is apt to confuse or mis-
lead the jury.

Heath, 126 F.3d at 1396 (quoting Jones v.
Otis Elevator Co., 861 F.2d 655, 661 (11th
Cir.1988)) (internal citation and footnotes
omitted;  alteration in original).

[7] The substantial similarity doctrine
does not apply to situations, like this one,
where the evidence is ‘‘pointedly dissimi-
lar’’ and ‘‘not offered to reenact the acci-
dent.’’  Heath, 126 F.3d at 1396–97.  The
evidence may have had some prejudicial
effect on Tran’s case by showing that the
Cressida’s restraint system generally per-
formed well in a variety of accidents (a
point that Tran’s expert conceded).  But
the district court did not abuse its broad
discretion in concluding that this prejudice
did not outweigh the probative value of the
study as part of Toyota’s case that its
restraint system was not defectively de-
signed.  Id.  Therefore, we affirm the dis-
trict court’s ruling on Tran’s objection to
the admission of the Toyota study.

IV. Conclusion

For the reasons stated above, we affirm
the district court’s decision to exclude the
testimony of Dr. Clark, as well as its deci-
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sion to admit the Toyota study into evi-
dence.  However, we conclude that the
jury instruction regarding design defect
products liability was erroneous.  Accord-
ingly, we vacate the district court’s order
and remand the proceeding for a new trial
consistent with this opinion.

AFFIRMED IN PART;  REVERSED
AND REMANDED IN PART.

,
  

GUIDEONE ELITE INSURANCE
COMPANY, Plaintiff–Counter–

Defendant–Appellee,

v.

OLD CUTLER PRESBYTERIAN
CHURCH, INC., Defendant–Counter–
Plaintiff–Appellant,

J.A.W., Individually and as Legal Guard-
ian/Parent of E.S.W., E.S.W., Husband
of J.A.W., J.S.W., as Legal Guard-
ian/Parent of E.S.W., Defendants–Ap-
pellants,

P.W., Interested Party–Appellant.

No. 04–12846.

United States Court of Appeals,
Eleventh Circuit.

Aug. 19, 2005.
Background:  Commercial general liability
(CGL) insurer filed declaratory judgment
action seeking determination that it did
not owe duty to defend or indemnify in-
sured church against state-court negli-
gence claims arising from third party’s
perpetration of kidnapping, sexual assault,
battery, robbery and false imprisonment
offenses against victims, which commenced
in insured’s parking lot. The United States
District Court for the Southern District of
Florida, No. 03-21130-CV-JLK, James
Lawrence King, J., 328 F.Supp.2d 1346,

granted summary judgment in favor of
insurer. Insured and victims appealed.

Holdings:  The Court of Appeals, Fay,
Circuit Judge, held that:

(1) District Court did not abuse its discre-
tion in denying insured’s motions for
leave to amend its counterclaim to join
additional nondiverse parties and to
dismiss for lack of diversity jurisdic-
tion;

(2) sexual misconduct exclusion barred
coverage for injuries resulting from
rape of victim;

(3) sexual misconduct exclusion did not
bar coverage for victims’ injuries re-
sulting from false imprisonment, kid-
napping, assault, robbery, and battery
perpetrated against victims by third
party;

(4) policy provided coverage for negli-
gence claims asserted against insured,
arising from victims’ injuries caused by
third party’s commission of multiple
crimes against victim; and

(5) each crime committed by the third par-
ty against victims was a separate ‘‘oc-
currence,’’ for purpose of determining
the limits of coverage.

Reversed with instructions.

1. Federal Courts O813

The Court of Appeals must review the
district court’s exercise of authority to pro-
ceed with a declaratory judgment action
for abuse of discretion.

2. Federal Courts O812

When a decision is ‘‘discretionary,’’ or
a district court has discretion to grant or
deny a motion, the court has a range of
choice, and its decision will not be dis-
turbed on appeal as long as it stays within
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Shannon UNREIN, Plaintiff–Appellant,

v.

TIMESAVERS, INC., Defendant Third
Party Plaintiff–Appellee,

v.

Foley–Martens Company, also known as
Foley–Belsaw Company, a Minnesota
corporation, Third Party Defendant–
Appellee.

No. 04–1042.

United States Court of Appeals,
Eighth Circuit.

Submitted:  Nov. 18, 2004.

Filed:  Jan. 10, 2005.

Background:  Worker filed products liabil-
ity action against manufacturer of industri-
al sander. Manufacturer filed third party
contribution claim against employer. The
United States District Court for the Dis-
trict of Minnesota, David S. Doty, J., en-
tered summary judgment in favor of man-
ufacturer, and worker appealed.

Holding:  The Court of Appeals, Murphy,
Circuit Judge, held that district court did
not abuse its discretion in excluding me-
chanical engineer’s proposed expert testi-
mony.

Affirmed.

1. Federal Courts O416
Admissibility of expert testimony in

diversity cases is governed by federal law.

2. Federal Courts O823
District court’s decision to exclude ex-

pert’s opinion is reviewed for abuse of
discretion.

3. Evidence O555.2
In evaluating proffered expert testi-

mony, court should consider whether theo-
ry or technique is subject to testing,

whether it has been tested, whether it has
been subjected to peer review and publica-
tion, whether there is high known or po-
tential rate of error associated with it, and
whether it is generally accepted within
relevant community.  Fed.Rules Evid.Rule
702, 28 U.S.C.A.

4. Evidence O508, 555.2

There is no single requirement for
admissibility of expert testimony as long
as proffer indicates that expert evidence is
reliable and relevant.  Fed.Rules Evid.
Rule 702, 28 U.S.C.A.

5. Evidence O555.7

Experts are not required to manufac-
ture new device or prototype in order for
their opinion to be admitted in defective
design products liability case.  Fed.Rules
Evid.Rule 702, 28 U.S.C.A.

6. Evidence O555.7

Expert proposing safety modifications
must demonstrate by some means that
they would work to protect machine opera-
tors but would not interfere with machine’s
utility.  Fed.Rules Evid.Rule 702, 28
U.S.C.A.

7. Evidence O555.7

District court did not abuse its discre-
tion in excluding mechanical engineer’s
proposed expert testimony that industrial
sander was defectively designed and un-
reasonably dangerous because infeed area
lacked safeguarding, even though expert
stated that accident could have been avoid-
ed by adding braking device and safety
trip cord, where engineer did not give any
examples of trip cord’s use with other in-
dustrial sanders or similar machines or
prepare drawings showing how it would be
integrated into sander.  Fed.Rules Evid.
Rule 702, 28 U.S.C.A.
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William W. Fluegel, argued, Minne-
apolis, MN (Harry A. Sieben, Jr., Minne-
apolis, MN, on the brief), for appellant.

Kay Nord Hunt, argued, Minneapolis,
MN (Gay B. Umess, St. Paul, MN, on the
brief), for appellee.

Before MURPHY, LAY, and MELLOY,
Circuit Judges.

MURPHY, Circuit Judge.

Shannon Unrein was injured at work
while operating an industrial sander man-
ufactured by Timesavers, Inc. She sued
the manufacturer for a defective product,
and the district court 1 granted summary
judgment to Timesavers.  Unrein appeals,
arguing that the district court erred by ex-
cluding the testimony of her expert wit-
ness.  We affirm.

Unrein was injured on February 6, 2001
while working in the Kingsford, Michigan
plant of Foley–Martens.  Her job was to
brand logos onto wooden cutting boards
and similar items, and she occasionally had
to use the Timesavers sander to remove
flaws in the boards.  While she was feed-
ing individual boards into the sander that
day, she noticed that two boards had come
together on the conveyor belt and were
moving along one on top of the other.
When she reached out to dislodge one of
the boards, her right arm was pulled into
the machine all the way up to the elbow.
She tried to pull her arm out, but it was
caught and she was unable to turn off the
machine.  She screamed, and two other
workers came to help.  One of them
turned the machine off with a button ap-
parently located on the back of the sander,
and the other lowered the table inside the
sander to release her arm.  There were no
witnesses to the accident, and Unrein does
not know how the two boards came togeth-

er on the belt or exactly how her arm was
pulled into the sander.

Unrein sustained serious injuries to her
hand and arm.  The sanding belt came
into contact with her hand, resulting in a
‘‘crush degloving’’ injury which exposed
bone, shredded tendons, and caused tissue
loss.  She underwent four surgical proce-
dures, physical therapy, and treatment at
a pain clinic.  She cannot move the index
and middle fingers of her right hand and
has only limited ability to move the other
fingers.  She has no feeling on the top of
the hand where the skin was grafted, and
she has numbness in her forearm, with
scarring on the underside from contact
with the conveyor belt.

Unrein filed a products liability suit
against Timesavers, alleging defective de-
sign and failure to warn, and Timesavers
in turn filed a third party contribution
claim against Foley–Martens.  Both are
Minnesota corporations, but the Foley–
Martens plant where Unrein was injured is
in Michigan and she was paid worker com-
pensation benefits under Michigan law,
which unlike Minnesota law does not per-
mit contribution claims against an employ-
er.  The district court denied as moot the
summary judgment motion of Foley–Mar-
tens on the claim for contribution since
summary judgment was entered against
Unrein in the main action.  Because of our
disposition of Unrein’s claim, we need not
decide which state law applies to the con-
tribution claim or reach its merits.

To prove her products claim Unrein en-
gaged Tarald O. Kvalseth, Ph.D., to pro-
vide expert testimony.  Dr. Kvalseth has
graduate degrees in industrial engineering
and an undergraduate degree in mechani-
cal engineering.  He is a professor of me-
chanical engineering at the University of

1. The Honorable David S. Doty, United States District Judge for the District of Minnesota.
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Minnesota where he specializes in human
factors engineering and safety.  He has
worked for some thirty years as an indus-
trial consultant in the areas of human fac-
tors engineering, occupational safety,
methods engineering, and work measure-
ment.  Previously he also worked as a
design engineer.  In preparation for his
testimony in this case, Dr. Kvalseth re-
viewed various documents relating to the
sander, the litigation, and safety stan-
dards.  He also inspected the sander and
watched a video showing it in operation.
He then wrote a report outlining his pro-
posed testimony.

Dr. Kvalseth’s report stated that the
sander was defectively designed and un-
reasonably dangerous because the infeed
area lacked safeguarding.  He stated that
without proper safeguarding, an operator’s
hand could get caught in the ‘‘nip point’’
between the conveyor belt and the pinch
roll;  serious injury could result.  Dr. Kval-
seth further observed that the sander
lacked a braking device that would make
the conveyor belt stop quickly.  In his
opinion it took too much time for the con-
veyor belt to halt after one of the emer-
gency stop buttons was pressed, and such
a delay would enhance the injury to an
operator whose hand was caught in the nip
point.  Although the machine had a warn-
ing posted on it (‘‘Do not place hands
between work piece and conveyor belt or
near rolls’’), the warning was no substitute
for a design solution according to Dr.
Kvalseth.  In his opinion the most impor-
tant measure for safety is to ‘‘design the
hazard out of the machine.’’  The next
most important is to safeguard against the
hazard.

Dr. Kvalseth discussed several different
ways in which the Timesavers sander
could be made safer.  He said initially that
a guard could be installed to serve as a
physical barrier between the operator and

the nip point.  Such a guard would need to
have an adjustable opening to accommo-
date wood of different dimensions and
would need to be properly located to com-
ply with safety guidelines.  Other than
pointing out these features in his report,
he did not develop the guard concept fur-
ther.  He also discussed using a light
beam attached to a brake so that if a hand
were to cross the light beam, the conveyor
belt would come to a quick stop.  He
pointed out that Foley–Martens had in-
stalled a light beam and fast brake in the
sander after Unrein’s accident, but he stat-
ed without explanation that this approach
‘‘would not generally have provided ade-
quate protection for this nip point.’’

The ‘‘preferred and appropriate design
solution’’ described in Dr. Kvalseth’s re-
port would have used ‘‘a continuous safety
trip cord along the outside of each of the
three sides of the infeed area of the sand-
er,’’ together with a brake to stop the
conveyor belt quickly.  Dr. Kvalseth stat-
ed that a sanding machine equipped in this
way would halt if the operator were to hit
the trip cord or press against it in an
emergency.  In Dr. Kvalseth’s opinion,
Unrein’s injury would not have occurred if
the sander had been designed as he pro-
posed.  According to his report, safety trip
cord technology was first patented in 1904
as ‘‘safety gear for ironing machines.’’  He
claims that this technology has been used
on a wide variety of equipment and ma-
chinery, but the report does not identify
any of these other applications.

Timesavers moved for summary judg-
ment on both claims.  It argued that Un-
rein presented no evidence from Dr.
Kvalseth’s report or elsewhere that the
warnings on the sander were inadequate
or that the lack of some particular warn-
ing caused her injuries.  The district
court concluded that summary judgment
on the failure to warn claim was appropri-
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ate even if Dr. Kvalseth’s proposed testi-
mony were admissible because his report
did not state that the warnings posted on
the sander were inadequate and Unrein
presented no evidence to support that
claim.  She does not appeal this ruling.

Timesavers also argued to the district
court that the defective design claim
should be dismissed because Dr. Kval-
seth’s proposed testimony was unreliable
and that Unrein would not have a submis-
sible case without it.  In its analysis of the
admissibility of Dr. Kvalseth’s proposed
testimony, the court applied Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993).  The court observed that Dr. Kval-
seth had not furnished a design of his
proposed safety features.  Although he
stated that safety trip cords are in wide-
spread use, he gave no examples of their
use with other industrial sanders or simi-
lar machines.  The court concluded that
Dr. Kvalseth had not shown that his sug-
gested measures were feasible and com-
patible with the sander’s operation, and his
proposed testimony was therefore inadmis-
sible.  Because Unrein had presented no
other evidence linking her injuries to any
defective design of the sander, the court
granted summary judgment to Timesav-
ers.  Unrein appeals this ruling.

[1, 2] Unrein argues that the district
court erred in excluding Dr. Kvalseth’s
proposed testimony because it met the re-
quirements of federal law and because
Minnesota substantive law does not re-
quire proof of the feasibility of alternate
designs in a design defect case.  Since the
admissibility of expert testimony in diver-
sity cases is governed by federal law,
Clark v. Heidrick, 150 F.3d 912, 914 (8th
Cir.1998), we must focus on whether the
proposed testimony meets the federal
standard for admissibility.  The district
court’s decision to exclude Dr. Kvalseth’s

opinion is reviewed for an abuse of discre-
tion.  Peitzmeier v. Hennessy Indus., Inc.,
97 F.3d 293, 296 (8th Cir.1996).

Federal Rule of Evidence 702 applies to
admission of expert opinion, and it pro-
vides that:  ‘‘If scientific, technical, or oth-
er specialized knowledge will assist the
trier of fact to understand the evidence or
to determine a fact in issue, a witness
qualified as an expert by knowledge, skill,
experience, training, or education, may tes-
tify thereto in the form of an opinion or
otherwise.’’  Timesavers does not claim
that Dr. Kvalseth is unqualified to render
an opinion, but it contends that his opinion
would not assist the trier of fact.

[3, 4] In Daubert the Supreme Court
discussed the district court’s gatekeeper
role in screening expert testimony for reli-
ability and relevance.  See 509 U.S. at 589,
113 S.Ct. 2786.  Some of the factors it
identified for evaluation of proffered testi-
mony were whether the theory or tech-
nique is subject to testing, whether it has
been tested, whether it has been subjected
to peer review and publication, whether
there is a high known or potential rate of
error associated with it, and whether it is
generally accepted within the relevant
community.  Id. at 593–94, 113 S.Ct. 2786.
This evidentiary inquiry is meant to be
flexible and fact specific, and a court
should use, adapt, or reject Daubert fac-
tors as the particular case demands.  See
Kumho Tire Co., Ltd. v. Carmichael, 526
U.S. 137, 141–42, 119 S.Ct. 1167, 143
L.Ed.2d 238 (1999).  There is no single
requirement for admissibility as long as
the proffer indicates that the expert evi-
dence is reliable and relevant.

Timesavers argues that Dr. Kvalseth’s
proposed testimony must be excluded be-
cause it did not satisfy any of the Daubert
factors.  Timesavers focuses in particular
on the fact that Dr. Kvalseth’s proposal
had not been tested, stating in its brief
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that engineers who design new devices
almost always test their hypotheses.  Ti-
mesavers went further in oral argument,
suggesting that Dr. Kvalseth’s proposed
testimony would be admissible only if he
had constructed a functional sander install-
ed with his suggested safety trip cord and
brake.

[5, 6] Our cases do not require that
experts manufacture a new device or pro-
totype in order for their opinion to be
admitted.  The question is whether the
expert’s opinion is sufficiently grounded to
be helpful to the jury.  We conclude that
Dr. Kvalseth’s proffered opinion lacked in-
dicia of reliability for other reasons.  Al-
though he proposed using a safety trip
cord, a commonly used device, he did not
prepare drawings showing how it would be
integrated into the Timesavers sander or
present photographs showing its use with
similar machines.  See Dancy v. Hyster,
127 F.3d 649, 651–52 (8th Cir.1997) (ex-
cluding testimony of expert who had not
designed proposed safety device or pointed
to its use on similar machines).  Dr. Kval-
seth provided even less information about
how the brake would function.  An expert
proposing safety modifications must dem-
onstrate by some means that they would
work to protect the machine operators but
would not interfere with the machine’s util-
ity. See Jaurequi v. Carter Mfg. Co., 173
F.3d 1076, 1084 (8th Cir.1999);  Peitzmeier,
97 F.3d at 297.

Unrein relies on Lauzon v. Senco Prod-
ucts, Inc., 270 F.3d 681 (8th Cir.2001),
where there was a greater showing of
reliability for the expert’s opinion.  The
expert opinion in Lauzon was based in
part on a very thorough examination and
analysis of the bottom fire nail gun and its
functioning.  The expert measured the
trigger force, the force needed to activate
the bottom contact point, and the nail
speed from various distances.  He also

performed a pendulum test to measure
recoil forces, and he reproduced the site of
the accident to reenact the work the plain-
tiff had been doing with the nail gun.  Id.
at 689.  Additionally, the expert in Lauzon
was prepared to testify that the bottom
fire nail gun should be taken off the mar-
ket because it was inherently dangerous
and that the sequential fire nail gun would
work just as well and was safer.  Id. at
685.  Because the expert was not propos-
ing to modify the nail gun, there were no
concerns about feasibility or compatibility.

[7] In this case we conclude that the
district court did not abuse its discretion in
excluding Dr. Kvalseth’s proposed testimo-
ny.  The judgment of the district court is
therefore affirmed.

,

  

Randall R. BRADFORD,
Plaintiff—Appellee,

v.

Mike HUCKABEE, Individually and as
Governor of the State of Arkansas,

et al., Defendants—Appellants.

No. 03–2972.

United States Court of Appeals,
Eighth Circuit.

Submitted:  Sept. 17, 2004.

Filed:  Jan. 10, 2005.

Background:  State’s former executive
chief information officer (ECIO) filed
§ 1983 action alleging that he was con-
structively discharged in violation of his
First Amendment free speech rights. The
District Court denied officials’ motion to
dismiss, and officials filed interlocutory ap-



































Liebeck v. McDonald's Restaurants, P.T.S., Inc., 1995 WL 360309 (D. Ct. N. Mex.) 
 

UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING. 
District Court of New Mexico, Second Judicial District, Bernalillo County. 

Stella LIEBECK, Plaintiff, 
v. 

MCDONALD'S RESTAURANTS, P.T.S., INC. and McDonald's International, Inc., Defendants. 
CV-93-02419. 
Aug. 18, 1994. 

 
JUDGMENT 

 
ROBERT H. SCOTT, District Judge. 
 
*1 THIS MATTER came on for trial before the Court and a twelve (12) person jury on August 8, 9, 10, 11, 12, 15, 
16 and 17, 1994. Defendant P.T.S., Inc. was dismissed with prejudice by stipulation of the parties entered into 
during trial. The issues having been duly tried and a jury having rendered its verdict against the sole remaining 
defendant McDonald's Corporation as follows: 
 
1. On Plaintiff's claim for product defect, for Plaintiff; 
 
2. On Plaintiff's claim for breach of the implied warranty of merchantability, for Plaintiff; 
 
3. On Plaintiff's claim for breach of the implied warranty of fitness for particular purpose, for Plaintiff; 
 
4. On Plaintiff's claim that Plaintiff was comparatively at fault, Plaintiff was determined to be twenty percent (20%) 
at fault; 
 
5. On Plaintiff's claim for compensatory damages, Plaintiff is entitled to $200,000.00 to be reduced by $40,000.00, 
representing her twenty percent (20%) comparative negligence, for a net judgment of $160,000.00; 
 
6. On Plaintiff's claim for punitive damages, punitive damages are awarded in the sum of $2,700,000.00. 
 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Judgment is entered solely against McDonald's 
Corporation and to Plaintiff in the amount of $160,000.00 for compensatory damages, and $2,700,000.00 to Plaintiff 
for punitive damages. 
 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff shall be awarded interest as permitted 
by law. 
 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff shall be awarded her costs to be 
determined upon presentation of a Cost Bill to the Court in accord with applicable law. 
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Frisbee, 114 Hawai‘i at 84, 156 P.3d at 1190;
Matias, 102 Hawai‘i at 306, 75 P.3d at 1197.

V. CONCLUSION

Accordingly, the ICA’s June 6, 2018 Judg-
ment on Appeal and the circuit court’s Au-
gust 13, 2015 Judgment, Conviction and Sen-
tence are vacated, and this case is remanded
to the circuit court for further proceedings
consistent with this opinion.
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Bernadine KUAHIWINUI, Individually
and as Personal Representative of the
Estate of Kristerpher Kaupu-Kuahiwin-
ui, deceased; and Kenneth Kaupu, Re-
spondents/Plaintiffs-Appellants,

v.

ZELO’S INC., dba Sushi & Blues,
Petitioner/Defendant-

Appellee,

and

Tahiti Nui Enterprises, Inc., dba Tahiti
Nui, and State of Hawai‘i, Respon-
dents/Defendants-Appellees.
(5CC08000067)

Zelo’s Inc., dba Sushi & Blues,
Petitioner/Third-Party

Plaintiff,

v.

Solomon Makua Kuahiwinui, Re-
spondent/Third-Party Defen-

dant. (5CC08000067)

State of Hawai‘i, Respondent/Third-
Party Plaintiff,

v.

Solomon Kuahiwinui and Christopher
Ferguson, Respondents/Third-Party

Defendants. (5CC08000067)

Sheryl Ann Ackerman, Individually; Sheryl
Ann Ackerman, as mother of, natural
guardian and next friend for Britney
Ann Hardsky, Minor; and Sheryl Ann
Ackerman, as Personal Representative
of the Estate of Christopher Cole Fergu-
son, deceased, Respondent/Plaintiff,

v.

Zelo’s Inc., dba Sushi & Blues,
Petitioner/Defendant,

and

Solomon Makua Kuahiwinui; James B.
Edmonds; Tahiti Nui Enterprises, Inc.,
dba Tahiti Nui; State of Hawai‘i; and
the County of Kauai, Respondents/De-

problematic. For instance, the jury in a criminal
trial is specifically instructed that statements and
remarks by counsel are not evidence. See State v.
Valdivia, 95 Hawai‘i 465, 480, 24 P.3d 661, 676
(2001). Lavoie has not raised the flawed nature
of this procedure on appeal, and it is not neces-

sary for this court to resolve whether it warrants
plain error review in light of our disposition of
this case. Nevertheless, this matter is brought to
the attention of the court and counsel so that the
procedure used at the trial is not repeated.
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fendants. (5CC08000069)

SCWC-13-0001803

Supreme Court of Hawai‘i.

November 21, 2019

Background:  Estate brought action
against liquor licensee, asserting dram
shop claim on behalf of passenger who
died while riding in vehicle operated by
intoxicated driver who was allegedly
served alcohol by licensee. The Circuit
Court, Fifth Circuit, granted summary
judgment in favor of licensee, and estate
appealed. The Intermediate Court of Ap-
peals, Nakamura, Chief Judge, 141 Hawai‘i
368, 409 P.3d 772, reversed and remanded.
Licensee filed application for writ of certio-
rari, which was granted.

Holdings:  The Supreme Court, Wilson, J.,
held that genuine issue of material fact as
to whether passenger engaged in conduct
that was more negligent than that of licen-
see precluded summary judgment.

Affirmed.

1. Alcoholic Beverages O1001, 1040

A negligent violation of liquor licensee’s
duty to refrain from serving alcohol to pa-
trons they know, or have reason to know, are
under the influence of intoxicating liquor con-
stitutes a cause of action known as a ‘‘dram
shop’’ action.  Haw. Rev. Stat. § 281-78.

2. Alcoholic Beverages O1128

Under a complicity defense, an injured
third party is excluded from the class of
‘‘innocent third parties’’ that may bring a
dram shop claim against a liquor licensee
when he or she actively contributed to or
procured the intoxication of the drunk driver
who injured him or her.  Haw. Rev. Stat.
§ 281-78.

3. Appeal and Error O3554

The appellate court reviews the circuit
court’s grant or denial of summary judgment
de novo.

4. Alcoholic Beverages O1025

Although a dram shop owes no duty to a
customer who injures himself or herself after
drinking, it owes a duty to innocent injured
third parties.  Haw. Rev. Stat. § 281-78.

5. Negligence O549(10)

Pursuant to the comparative negligence
statute, claims arising from acts of negli-
gence that result in death or in injury to
person or property are not barred by the
negligence of the injured plaintiff unless his
or her negligence is greater than that of the
individual against whom recovery is sought.
Haw. Rev. Stat. § 663-31(a).

6. Alcoholic Beverages O1125, 1128

Complicity defense conflicts with statu-
tory comparative negligence defense because
it bars a potential plaintiff from asserting a
negligence claim against a liquor licensee per
se if the plaintiff actively contributed to or
procured the intoxication of the individual
that caused the plaintiff’s injury, regardless
of whether the plaintiff’s negligence is great-
er than that of the liquor licensee; therefore,
complicity defense would bar recovery to an
injured individual who would otherwise be
able to recover pursuant to the comparative
negligence statute.  Haw. Rev. Stat. §§ 281-
78, 663-31(a).

7. Judgment O181(33)

Genuine issues of material fact existed
as to degree of negligence attributable to
passenger who was killed in one-car accident
in which driver was intoxicated and to liquor
licensee who allegedly served driver and pas-
senger, and whether passenger engaged in
conduct that was more negligent than that of
licensee, precluding summary judgment in
dram shop action brought by passenger’s
estate.  Haw. Rev. Stat. §§ 281-78, 663-31(a).

8. Judgment O185(6)

Summary judgment is required if, view-
ing the evidence in the light most favorable
to the non-moving party, there is no genuine
issue as to any material fact and the moving
party is entitled to judgment as a matter of
law.
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CERTIORARI TO THE INTERMEDI-
ATE COURT OF APPEALS (CAAP-13-
0001803)

Michelle-Lynn E. Luke, for Petitioner.

Stephen M. Tannenbaum, (James J. Bick-
erton, Nathan P. Roehrig on the brief), Hon-
olulu, for Respondents Bernadine Kuahiwinui
and Kenneth Kaupu.

RECKTENWALD, C.J., NAKAYAMA,
McKENNA, POLLACK, AND WILSON,
JJ.

OPINION OF THE COURT BY
WILSON, J.

[1] Under Hawai‘i’s liquor control stat-
ute, Hawai‘i Revised Statutes (‘‘HRS’’) § 281-
78 (Supp. 1996), liquor licensees have a duty
to refrain from serving alcohol to patrons
that they know, or have reason to know, are
under the influence of intoxicating liquor.
Ono v. Applegate, 62 Haw. 131, 138, 612 P.2d
533, 539 (1980). A negligent violation of this
duty constitutes a cause of action known as a
‘‘dram shop’’ action. Id. at 134 n.2, 612 P.2d
at 537 n.2. Respondents/Plaintiffs-Appellants
Bernadine Kuahiwinui and Kenneth Kaupu
(‘‘Kristerpher’s Estate’’) assert a dram shop
claim on behalf of their son, Kristerpher
Kuahiwinui (‘‘Kristerpher’’),1 who died while
riding as a passenger in a vehicle driven by
Kristerpher’s intoxicated cousin Solomon
Kuahiwinui (‘‘Solomon’’). The liquor licensee
that served Solomon and Kristerpher alcohol,
Petitioner/Defendant-Appellee Zelo’s Inc.
(‘‘Zelo’s’’), moved for summary judgment on
the dram shop claim, alleging that Krister-
pher’s Estate lacked standing to bring its
claim of negligence against Zelo’s. The Cir-
cuit Court of the Fifth Circuit (‘‘circuit
court’’) granted summary judgment to Zelo’s
because Kristerpher was also intoxicated at
the time of the accident, and therefore not an
‘‘innocent third party’’ with standing to bring
a dram shop claim.2 The Intermediate Court
of Appeals (‘‘ICA’’) reversed the circuit
court’s judgment, holding that there are gen-
uine issues of material fact regarding the

complicity defense, i.e. ‘‘whether Kristerpher
actively contributed to or procured the intox-
ication of Solomon and thus, whether Kris-
terpher falls within the protected class of
innocent third parties entitled to bring a
dram shop cause of action.’’ Kuahiwinui v.
Zelo’s Inc., 141 Hawai‘i 368, 379, 409 P.3d
772, 783 (App. 2017). Because the complicity
defense is inconsistent with application of the
defense of contributory negligence, the judg-
ment of the ICA is affirmed, but on the
grounds that there are genuine issues of
material fact as to whether Kristerpher’s
contributory negligence exceeded the negli-
gence of Zelo’s.

I. Background

On April 1, 2006 on the island of Kaua‘i,
Solomon was driving his cousin, Kristerpher,
and friend, Christopher Ferguson (‘‘Fergu-
son’’), home after having dinner and alcoholic
drinks at Sushi & Blues—a restaurant owned
and operated by Zelo’s. When their vehicle
failed to negotiate a left turn, it tumbled
down an embankment and landed in the Ha-
nalei River upside-down. Solomon survived,
but Kristerpher and Ferguson were unable
to escape from the vehicle, and died.

Solomon testified in his deposition as to
the events that occurred leading up to the
accident. When Solomon, Ferguson, and
Kristerpher stopped at a bank to deposit
their checks in the late afternoon on March
31, 2006, Ferguson purchased a twelve-pack
of beer from a nearby store. They drove to
Hanalei Bay, where they remained for two
hours drinking beer. Kristerpher also pur-
chased marijuana from a group of people
nearby. Solomon drank two beers and
smoked marijuana during this time. Solomon
then drove himself, Kristerpher, and Fergu-
son from Hanalei Bay to Sushi & Blues,
where they had dinner and drinks. They
were served by Zelo’s’ employee Serge Bull-
ington (‘‘Bullington’’) who later stated in his
deposition that Solomon did not appear intox-
icated. Bullington recalled serving Solomon

1. Bernadine Kuahiwinui brought the case in her
individual capacity and as representative of Kris-
terpher’s estate. Kenneth Kaupu appears in his
individual capacity.

2. The Honorable Randal G.B. Valenciano presid-
ed.
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two beers and two shots. According to Solo-
mon, Kristerpher also purchased a mixed
drink with ‘‘strong tequila’’ which the three
men shared.

Solomon, Kristerpher, and Ferguson left
Sushi & Blues and Solomon drove them to a
nearby bar called Tahiti Nui. Solomon or-
dered one beer at Tahiti Nui, but after a few
sips, the security guard asked Solomon and
Kristerpher to leave.3 When they left Tahiti
Nui around midnight, Solomon was driving.
As the car approached the Hanalei Bridge, it
failed to negotiate a left turn, hit a guard
rail, rolled down an embankment, and
plunged into the river upside down. Krister-
pher and Ferguson drowned and Solomon
escaped. Blood tests later revealed that Solo-
mon’s blood alcohol content (‘‘BAC’’) was
0.13, or one and a half times the legal limit
for driving.4

A. Circuit Court Proceedings

As noted, Kristerpher’s Estate filed a
dram shop claim against Zelo’s.5 It argued
that Zelo’s breached its duty to refrain from
serving alcohol to patrons that it knew, or
had reason to know, were under the influence
of an intoxicant. Zelo’s moved for summary
judgment with respect to the dram shop
claim, arguing that ‘‘[i]ntoxicated persons TTT

are simply not afforded the right to assert
civil liability against a commercial seller of
alcohol[.]’’ Because Kristerpher was intoxi-
cated at the time of his death,6 Zelo’s argued
that he did not fall within the class of per-
sons intended to be protected by dram shop
liability. The circuit court granted Zelo’s’ mo-
tion for summary judgment, finding that
Kristerpher’s Estate lacked standing to as-
sert the claim because Kristerpher was intox-
icated at the time of the accident. It held that
Zelo’s did not owe a duty to Kristerpher to

refrain from serving alcohol to Solomon, the
driver, because Kristerpher was not an ‘‘in-
nocent third party’’ protected by the dram
shop law. Kristerpher’s Estate appealed to
the ICA.

B. ICA Proceedings

On appeal, Kristerpher’s Estate argued
that the circuit court erred in holding that
Kristerpher was not an ‘‘innocent third par-
ty’’ intended to be protected by the dram
shop law. It claimed that only individuals
who injure themselves as a result of drunk
driving are precluded from asserting dram
shop causes of action, and since Kristerpher
was a passenger in a vehicle driven by a
drunk driver, Kristerpher’s Estate is not
barred from raising the claim.

The ICA vacated the circuit court’s order
granting summary judgment to Zelo’s. Zelo’s,
141 Hawai‘i at 379, 409 P.3d at 783. It de-
scribed the duty owed by a liquor licensee
‘‘not to serve alcohol to a person it knows or
reasonably should know is under the influ-
ence of alcohol’’ and noted that the class of
people intended to be protected by this legal
duty are ‘‘innocent third parties.’’ Id. at 369,
409 P.3d at 773. The ICA stated that ‘‘an
innocent third party injured by a drunk driv-
er has a negligence cause of action against a
liquor licensee that, preceding the injury,
served alcohol to the drunk driver, who it
knew or reasonably should have known was
intoxicated.’’ Id. The ICA held that an in-
jured third party that is intoxicated ‘‘is not
automatically excluded from the class of in-
nocent third parties entitled to pursue a
dram shop cause of action.’’ Id. at 372, 409
P.3d at 776. Rather, only an individual ‘‘who
injures himself or herself while driving
drunk’’ is precluded from raising such a

3. Solomon speculated that they were asked to
leave Tahiti Nui because Kristerpher was under-
age.

4. Pursuant to HRS § 291E-61(a)(4) (Supp. 2005),
the legal limit for driving is 0.08 grams of alco-
hol per one hundred milliliters or cubic centime-
ters of blood:

(a) A person commits the offense of operating a
vehicle under the influence of an intoxicant if
the person operates or assumes actual physical
control of a vehicle:

TTTT

(4) With .08 or more grams of alcohol per
one hundred milliliters or cubic centimeters
of blood.

5. Kristerpher’s Estate also brought a dram shop
claim against Tahiti Nui, but it was dismissed
with prejudice pursuant to a stipulation entered
into by the parties.

6. Kristerpher’s BAC at the time of the accident
was 0.16—twice the legal limit for driving.



258 Haw. 453 PACIFIC REPORTER, 3d SERIES

claim. Id. at 376, 409 P.3d at 780 (emphasis in
original).

[2] To determine what constitutes an ‘‘in-
nocent third party,’’ the ICA applied a com-
plicity defense analysis that has been
adopted in several other jurisdictions. Id. at
378, 409 P.3d at 782. Under a complicity
defense, an injured third party is excluded
from the class of ‘‘innocent third parties’’ that
may bring a dram shop claim against a liquor
licensee when he or she ‘‘actively contributed
to or procured the intoxication of the drunk
driver who injured him or her.’’ Id. at 370,
409 P.3d at 774. Here, because Kristerpher
was not the driver of the vehicle, the ICA
determined that he was not automatically
excluded from the class of ‘‘innocent third
parties.’’ Id. at 376-77, 409 P.3d at 780-81.
However, it held that genuine issues of mate-
rial fact existed concerning whether Krister-
pher ‘‘actively contributed to or procured’’
Solomon’s intoxication, which would remove
him from the class of ‘‘innocent third parties’’
and thereby bar him from raising a dram
shop claim against Zelo’s. Id. at 379, 409 P.3d
at 783. The ICA vacated the circuit court’s
judgment and remanded to the circuit court
for further proceedings consistent with its
opinion that the complicity defense was avail-
able to Zelo’s. Id.

C. Supreme Court Filings

Zelo’s raised three issues in its Application
for Writ of Certiorari: (1) generally, whether
a party asserting a dram shop cause of action
must establish its ‘‘standing as an ‘innocent
third party’ within the protected class of
individuals for which the claim is reserved[;]’’
(2) whether Kristerpher is an ‘‘innocent third
party;’’ and (3) whether the ICA erred in
applying the complicity defense to determine
that there are genuine issues of material fact
with regard to Kristerpher’s status as an
‘‘innocent third party.’’ In response, Krister-
pher’s Estate argued that the ICA properly
applied the complicity defense doctrine and
correctly found that there are genuine issues

of material fact regarding whether Krister-
pher is an ‘‘innocent third party’’ in this case.

II. Standard of Review

[3] The appellate court reviews ‘‘the cir-
cuit court’s grant or denial of summary judg-
ment de novo.’’ Querubin v. Thronas, 107
Hawai‘i 48, 56, 109 P.3d 689, 697 (2005) (quot-
ing Durette v. Aloha Plastic Recycling, Inc.,
105 Hawai‘i 490, 501, 100 P.3d 60, 71 (2004)).
This court has often articulated that:

[S]ummary judgment is appropriate if the
pleadings, depositions, answers to inter-
rogatories, and admissions on file, together
with the affidavits, if any, show that there
is no genuine issue as to any material fact
and that the moving party is entitled to
judgment as a matter of law. A fact is
material if proof of that fact would have
the effect of establishing or refuting one of
the essential elements of a cause of action
or defense asserted by the parties. The
evidence must be viewed in the light most
favorable to the non-moving party. In oth-
er words, we must view all of the evidence
and the inferences drawn therefrom in the
light most favorable to the party opposing
the motion.

Id. (brackets in original) (quoting Durette,
105 Hawai‘i at 501, 100 P.3d at 71).

III. Discussion
A. Kristerpher’s Estate has standing to

assert a dram shop claim against
Zelo’s.

[4] Kristerpher’s Estate has standing to
raise a dram shop claim against Zelo’s pursu-
ant to Hawai‘i’s liquor control statute, HRS
§ 281-78,7 which imposes a duty upon liquor
licensees to refrain from serving individuals
that the licensees know, or have reason to
know, are under the influence of an intoxicat-
ing liquor. See Ono, 62 Haw. at 138, 612 P.2d
at 539. Although a dram shop owes no duty
to a customer who injures himself or herself
after drinking, it owes a duty to innocent
injured third parties.8 Bertelmann, 69 Haw.
at 101, 735 P.2d at 934.

7. At the time of the accident, HRS § 281-
78(b)(1)(B) (Supp. 1996) stated ‘‘[a]t no time
under any circumstances shall any licensee or its
employee TTT [s]ell, serve, or furnish any liquor
to, or allow the consumption of any liquor by:

TTT [a]ny person at the time under the influence
of liquor[.]’’

8. In Bertelmann v. Taas Assocs., this court ‘‘em-
phatically reject[ed] the contention that intoxicat-
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Bertelmann does not provide a dispositive
resolution to the question raised by this case.
Bertelmann involved a consumer of alcohol
who died from injuries he received while
driving his car alone after drinking at a hotel.
Id. at 96, 735 P.2d at 931. This court held
that ‘‘merely serving liquor to an already
intoxicated customer and allowing said cus-
tomer to leave the premises, of itself, does
not constitute actionable negligence’’ ‘‘in the
absence of harm to an innocent third party,’’
id. at 101, 735 P.2d at 934, but did not
expound on who counts as an ‘‘innocent third
party.’’ In our view, ‘‘an innocent third party’’
would, under our law of comparative negli-
gence, be a person whose negligence does not
exceed that of the tortfeasor.

Because Kristerpher’s Estate is a third
party representing an individual who sus-
tained injuries allegedly due to the negligent
conduct of Zelo’s, it has standing to bring a
dram shop claim against Zelo’s. See Ono, 62
Haw. at 134-41, 612 P.2d at 537-41. Under

the facts of this case and the holding of
Bertelmann, only Solomon, the driver, would
be precluded from recovering from Zelo’s.9

B. The complicity defense is not appli-
cable in this jurisdiction because it
conflicts with the comparative neg-
ligence statute.

[5, 6] The complicity defense bars an in-
dividual from asserting a dram shop claim if
the individual ‘‘actively contributed to or pro-
cured the intoxication of’’ the drunk driver.
Zelo’s, 141 Hawai‘i at 379, 409 P.3d at 783.
The comparative negligence defense applica-
ble in this jurisdiction is inconsistent with the
complicity defense. Pursuant to HRS § 663-
31(a), claims arising from acts of negligence
that result ‘‘in death or in injury to person or
property’’ are not barred by the negligence
of the injured plaintiff unless his or her
negligence is greater than that of the individ-
ual against whom recovery is sought.10 The

ed liquor consumers can seek recovery from the
bar or tavern which sold them alcohol’’ in the
absence of ‘‘affirmative acts which increase the
peril of an intoxicated customer.’’ 69 Haw. 95,
100-01, 735 P.2d 930, 933-34 (1987). In doing so,
we created an inconsistency between our dram
shop liability rules and our general modified
comparative negligence statute, HRS § 663-31
(2016), under which ‘‘an injured plaintiff may
recover against a defendant even if her negli-
gence contributed to her own injury, as long as
her negligence is not greater than that of the
defendant.’’ Steigman v. Outrigger Enters., Inc.,
126 Hawai‘i 133, 135, 267 P.3d 1238, 1240
(2011). It has accordingly been suggested that
our holding in Bertelmann, which was later reaf-
firmed in Feliciano v. Waikiki Deep Water, Inc.,
69 Haw. 605, 752 P.2d 1076 (1988), and extend-
ed to preclude underage drinkers from recover-
ing from commercial liquor sellers in Winters v.
Silver Fox Bar, 71 Haw. 524, 797 P.2d 51 (1990),
should be reassessed. See Reyes v. Kuboyama, 76
Hawai‘i 137, 147, 870 P.2d 1281, 1291 (1994)
(Levinson, J., concurring). However, in 2003, the
legislature implicitly acknowledged this inconsis-
tency by enacting HRS § 663-41 (2016), which
imposes the same liability rules on social hosts.
HRS § 663-41 provides that social hosts over the
age of twenty-one who provide or permit the
provision of alcoholic beverages to persons un-
der the age of twenty-one are ‘‘liable for all
injuries or damages caused by the intoxicated
person under twenty-one years of age[,]’’ except
that ‘‘[a]n intoxicated person under the age of
twenty-one years who causes an injury or dam-
age shall have no right of action under this part.’’

9. That is not to say, however, that a passenger
injured in a drunk driving accident is precluded
as a matter of law from being found to be more
responsible than a commercial supplier of liquor
under our general modified comparative negli-
gence rules. Accordingly, we agree with the ICA
that a passenger’s own intoxication does not ‘‘au-
tomatically exclude[ ] him from the class of inno-
cent third parties protected by the dram shop
cause of action.’’ Zelo’s, 141 Hawai‘i at 377, 409
P.3d at 781 (emphasis added).

10. HRS § 663-31 provides:
(a) Contributory negligence shall not bar re-
covery in any action by any person or the
person’s legal representative to recover dam-
ages for negligence resulting in death or in
injury to person or property, if such negligence
was not greater than the negligence of the
person or in the case of more than one person,
the aggregate negligence of such persons
against whom recovery is sought, but any dam-
ages allowed shall be diminished in proportion
to the amount of negligence attributable to the
person for whose injury, damage or death re-
covery is made.
(b) In any action to which subsection (a) of this
section applies, the court, in a nonjury trial,
shall make findings of fact or, in a jury trial,
the jury shall return a special verdict which
shall state:

(1) The amount of the damages which would
have been recoverable if there had been no
contributory negligence; and
(2) The degree of negligence of each party,
expressed as a percentage.
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complicity defense conflicts with HRS § 663-
31(a) because it bars a potential plaintiff
from asserting a negligence claim against a
liquor licensee per se if the plaintiff ‘‘actively
contributed to or procured the intoxication
of’’ the individual that caused the plaintiff’s
injury, regardless of whether the plaintiff’s
negligence is greater than that of the liquor
licensee. Zelo’s, 141 Hawai‘i at 379, 409 P.3d
at 783. Therefore, the complicity defense
would bar recovery to an injured individual
who would otherwise be able to recover pur-
suant to the comparative negligence statute,
HRS § 663-31. Accordingly, evidence that
Kristerpher ‘‘actively contributed to or pro-
cured the intoxication of Solomon’’ is relevant
to the jury’s comparison of the degree of
negligence between Kristerpher and Zelo’s,
but any ‘‘active’’ contribution by him does not
bar Kristerpher’s Estate from raising a dram
shop claim against Zelo’s. Id.

C. There are genuine issues of material
fact regarding whether Krister-
pher’s negligence exceeded that of
Zelo’s.

[7, 8] Summary judgment is required if,
viewing the evidence in the light most favor-
able to the non-moving party, ‘‘there is ‘‘no
genuine issue as to any material fact and TTT

the moving party is entitled to judgment as a
matter of law.’’ Querubin, 107 Hawai‘i at 56,
109 P.3d at 697 (quoting Durette, 105 Hawai‘i
at 501, 100 P.3d at 71). Per Zelo’s’ compara-
tive negligence defense—and viewing the evi-
dence in the light most favorable to Krister-
pher’s Estate—genuine issues of material
fact exist as to whether Zelo’s’ negligence
exceeded Kristerpher’s. The record contains
evidence that could support a finding that
Zelo’s was negligent. Before arriving at Sushi
& Blues, Solomon drank two beers and
smoked marijuana. Evidence that Solomon
had been drinking and smoking before he

arrived at Sushi & Blues indicates that Zelo’s
may have known, or had reason to know, that
Solomon was under the influence of an intoxi-
cant when it served him alcohol. See Ono, 62
Haw. at 140, 612 P.2d at 540. The record also
contains evidence that Kristerpher may have
been negligent. Solomon testified in his depo-
sition that Kristerpher purchased and
smoked marijuana and drank beers with Sol-
omon at Hanalei Bay and purchased one
‘‘strong’’ mixed drink which he shared with
Solomon at Sushi & Blues before riding as a
passenger in a car driven by Solomon. Be-
cause Kristerpher accepted a ride from an
individual with whom he had been consuming
intoxicants, a jury could find that Krister-
pher was negligent. However, viewed in the
light most favorable to Kristerpher’s Estate,
the evidence in the record contains a genuine
issue of material fact as to the degree of
negligence attributable to Kristerpher and
Zelo’s, and whether Kristerpher engaged in
conduct that was more negligent than that of
Zelo’s.

IV. Conclusion

Viewing the evidence in the light most
favorable to the non-moving party, there are
genuine issues of material fact as to whether
Kristerpher’s negligence was greater than
that of Zelo’s. Therefore, we affirm the ICA’s
January 30, 2018 judgment on appeal vacat-
ing the circuit court’s June 7, 2013 final
judgment but for the reasons stated herein
and remand to the circuit court for further
proceedings consistent with this opinion.

,

 

(c) Upon the making of the findings of fact or
the return of a special verdict, as is contem-
plated by subsection (b) above, the court shall
reduce the amount of the award in proportion
to the amount of negligence attributable to the
person for whose injury, damage or death re-
covery is made; provided that if the said pro-
portion is greater than the negligence of the

person or in the case of more than one person,
the aggregate negligence of such persons
against whom recovery is sought, the court
will enter a judgment for the defendant.
(d) The court shall instruct the jury regarding
the law of comparative negligence where ap-
propriate.
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moving to adjudge Pearson in contempt
and defending against Rockstone’s civil ac-
tion were, as the trial justice assessed,
‘‘reasonable.’’

[5, 6] Additionally, there is no indica-
tion that awarding attorney’s fees to Mar-
ion based on the settlement agreement
countervails public policy and is therefore
unenforceable.  See Mendez v. Brites, 849
A.2d 329, 338 (R.I.2004) (‘‘[T]his Court
may deem contractual provisions that vio-
late public policy to be unenforceable.’’).
Though Pearson argues that G.L.1956
§ 15–5–16, pertaining to domestic rela-
tions, does not expressly authorize an
award of attorney’s fees to a nonprevailing
party, we hold that these provisions do not
apply to the instant contract dispute, nor
does § 15–5–16 expressly disallow award-
ing fees to a nonprevailing party.  More-
over, our Legislature has not ‘‘ma[de] an
adequate declaration of public policy which
is inconsistent with the contract’s terms.’’
Shadis v. Beal, 685 F.2d 824, 833—34 (3d
Cir.1982);  see also Ryan v. Knoller, 695
A.2d 990, 992 (R.I.1997) (holding that an
intoxication exclusion in a rental insurance
agreement violated the General Assem-
bly’s ‘‘strong public policy in favor of in-
surance coverage for motor vehicle rental
companies’’).  As such, we are not per-
suaded to disturb the arms-length settle-
ment agreement between Marion and
Pearson.  Indeed, ‘‘[i]t is a basic tenet of
contract law that the contracting parties
can make as ‘good a deal or as bad a deal’
as they see fit * * *.’’  Rodrigues, 926
A.2d at 624 (quoting Durfee v. Ocean State
Steel, Inc., 636 A.2d 698, 703 (R.I.1994)).

B

Consideration of the § 15–5–16 Factors

Pearson also incorrectly contends that
the Family Court justice erred when he
failed to consult § 15–5–16 before award-

ing fees to Marion.  Section 15–5–16(b)
lists factors that the Family Court shall
consider when awarding attorney’s fees
relative to granting a ‘‘petition for divorce,
divorce from bed and board, or relief with-
out the commencement of divorce proceed-
ings * * *.’’  Section 15–5–16(a).  Here, as
the attorney’s fees at issue were based on
a contractual provision triggered by Pear-
son’s bankruptcy and not awarded during
one of the three events encompassed by
§ 15–5–16(a), it was not necessary or prop-
er for the Family Court justice to consult
these factors.  Accordingly, we hold that
the Family Court correctly awarded attor-
ney’s fees to Marion without considering
§ 15–5–16.

IV

Conclusion

In accordance with the foregoing, we
affirm the order of the Family Court.  The
associated documents may be remanded to
that court.

,

  

Harry HILL et al.

v.

NATIONAL GRID et al.

No. 2009–214–Appeal.

Supreme Court of Rhode Island.

Jan. 21, 2011.

Background:  Parents of child injured on
landowner’s field brought action against
landowner, alleging that landowner was
liable for child’s injuries under doctrine of
attractive nuisance. The Superior Court,
Providence County, Patricia A. Hurst, J.,



111R. I.HILL v. NATIONAL GRID
Cite as 11 A.3d 110 (R.I. 2011)

entered summary judgment in favor of
landowner, and parents appealed.

Holding:  The Supreme Court, Flaherty,
J., held that fact issues precluded sum-
mary judgment.

Vacated and remanded.

1. Appeal and Error O893(1)
In reviewing the granting of a motion

for summary judgment, the Supreme
Court conduct its review on a de novo
basis; in doing so, the Court adhere to the
same rules and criteria as did the hearing
justice.

2. Judgment O181(2)
A hearing justice should grant a par-

ty’s motion for summary judgment if there
exists no genuine issue of material fact and
the moving party is entitled to judgment
as a matter of law.

3. Judgment O185(2)
In reviewing the evidence supporting

a motion for summary judgment, a court
draws all reasonable inferences in the light
most favorable to the nonmoving party.

4. Judgment O185(2, 5), 185.2(4)
In opposing a motion for summary

judgment, it is the burden of the nonmov-
ing party to prove the existence of a dis-
puted issue of material fact by competent
evidence; it cannot rest on allegations or
denials in the pleadings or on conclusions
or legal opinions.

5. Negligence O1045(3, 4)
Property owners owe no duty of care

to trespassers but to refrain from wanton
or willful conduct; and even then, only
upon discovering a trespasser in a position
of danger.

6. Negligence O1172
An exception to the general rule un-

der which property owners owe no duty of

care to trespassers but to refrain from
wanton or willful misconduct, the attrac-
tive nuisance doctrine, imposes a duty of
care on landowners to trespassing chil-
dren.  Restatement (Second) Torts § 339.

7. Negligence O1172
The policy underlying the attractive

nuisance doctrine, which imposes a duty of
care on landowners to trespassing chil-
dren, is that there must and should be an
accommodation between the landowner’s
unrestricted right to use of his land and
society’s interest in the protection of the
life and limb of its young; when these
respective social-economic interests are
placed on the scale, the public’s concern
for a youth’s safety far outweighs the own-
er’s desire to utilize his land as he sees fit.
Restatement (Second) Torts § 339.

8. Judgment O181(33)
Genuine issues of material fact, as to

whether landowner knew or had reason to
know that children were likely to trespass
on its land and whether there was any
dangerous condition on the land of which
landowner knew or had reason to know,
precluded summary judgment in favor of
landowner on issue of whether landowner
owned a duty to trespassing child pursuant
to doctrine of attractive nuisance, in action
against landowner arising when child
played football on land and cut himself on
protruding metal post.  Restatement (Sec-
ond) Torts § 339.

9. Judgment O178, 181(2)
Summary judgment is an extreme

remedy because it results in the end of the
suit; as such, motions for summary judg-
ment should be denied where genuine is-
sues of material fact are present.

Ronald J. Resmini, Esq., Providence, for
Plaintiff.
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Stanley F. Pupecki, Esq., Providence,
for Defendant.

Present:  SUTTELL, C.J.,
GOLDBERG, FLAHERTY, ROBINSON,
and INDEGLIA, JJ.

OPINION

Justice FLAHERTY, for the Court.

On an idyllic fall afternoon, a group of
youngsters was engaged in the classic
American pastime of touch football.  Their
play was abruptly interrupted when
twelve-year-old Austin Hill stumbled and
cut himself on a protruding metal post.
The plaintiffs filed a complaint for negli-
gence in Providence County Superior
Court, alleging that Austin was injured by
a dangerous condition on property owned
by the defendant, National Grid. The
plaintiffs now appeal from a grant of sum-
mary judgment in favor of the defendant.

This case came before the Supreme
Court on December 7, 2010, pursuant to an
order directing the parties to appear and
show cause why the issues raised in this
appeal should not summarily be decided.
After hearing the arguments of counsel
and reviewing the memoranda of the par-
ties, we are satisfied that cause has not
been shown.  Accordingly, we shall decide
the appeal at this time without further
briefing or argument.  For the reasons set
forth in this opinion, we vacate the judg-
ment of the Superior Court.

Facts and Travel

On the afternoon of October 4, 2006,
Austin Hill accompanied several friends to
a grass-covered vacant lot at the corner of
Monticello Road and Williston Way in

Pawtucket for a game of touch football.1

While he was running, he suddenly tripped
over an unseen metal pole that was pro-
truding from the ground.  Austin fell on
the ground and struck a second metal pole,
lacerating his left thigh.  Because he was
bleeding profusely, Austin hopped on his
bike and went home.  Austin’s mother,
Rebecca, brought the boy to a local emer-
gency room, where he received treatment
for the laceration.  The wound eventually
healed, but a permanent scar remains.

Harry and Rebecca Hill filed suit in
Superior Court individually and as parents
and next-of-kin to Austin and his siblings,
Aydan and Jake. In their complaint, the
Hills alleged that National Grid negligent-
ly maintained its property and that, as a
result, Austin suffered injuries.2  The de-
fendant, a public utility that owned the lot,
asserted that it owed no duty to Austin
under the circumstances because he was a
trespasser on its property.  The plaintiffs
contended that defendant had a duty un-
der the attractive nuisance doctrine.  Af-
ter hearing arguments about the applica-
bility of that doctrine, a justice of the
Superior Court granted defendant’s mo-
tion for summary judgment.  She deter-
mined that plaintiffs had failed to make
any showing that defendant knew or had
reason to know that children were tres-
passing.  It is from that decision that
plaintiffs have sought review in this Court.

Standard of Review

[1–4] ‘‘In reviewing the granting of a
motion for summary judgment, we conduct
our review on a de novo basis;  in doing so,
we adhere to the same rules and criteria
as did the hearing justice.’’  Classic Enter-
tainment & Sports, Inc. v. Pemberton, 988

1. Because this is an appeal from summary
judgment sought by defendants, we review the
facts in the light most favorable to plaintiffs.

2. In addition to their claim for personal inju-
ries, plaintiffs also claimed a loss of consor-
tium.  Those claims were dismissed by agree-
ment of the parties.
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A.2d 847, 849 (R.I.2010).  ‘‘A hearing jus-
tice should grant a party’s motion for sum-
mary judgment ‘if there exists no genuine
issue of material fact and the moving party
is entitled to judgment as a matter of
law.’ ’’ Id. (quoting Lynch v. Spirit Rent–
A–Car, Inc., 965 A.2d 417, 424 (R.I.2009)).
In reviewing the evidence, we draw ‘‘all
reasonable inferences in the light most
favorable to the nonmoving party.’’  Fior-
enzano v. Lima, 982 A.2d 585, 589 (R.I.
2009);  see also Planned Environments
Management Corp. v. Robert, 966 A.2d
117, 121 (R.I.2009);  Chavers v. Fleet Bank
(RI) N.A., 844 A.2d 666, 669 (R.I.2004).  It
is the burden of the nonmoving party to
prove the existence of a disputed issue of
material fact by competent evidence;  it
‘‘cannot rest on allegations or denials in
the pleadings or on conclusions or legal
opinions.’’  Classic Entertainment &
Sports, Inc., 988 A.2d at 849 (quoting Ac-
cent Store Design, Inc. v. Marathon
House, Inc., 674 A.2d 1223, 1225 (R.I.
1996));  see also Fiorenzano, 982 A.2d at
589;  Chavers, 844 A.2d at 669–70;  United
Lending Corp. v. City of Providence, 827
A.2d 626, 631 (R.I.2003).  We have cau-
tioned, however, that ‘‘[s]ummary judg-
ment is an extreme remedy that should be
applied cautiously.’’  Plainfield Pike Gas
& Convenience, LLC v. 1889 Plainfield
Pike Realty Corp., 994 A.2d 54, 57 (R.I.
2010) (quoting Johnston v. Poulin, 844
A.2d 707, 710 (R.I.2004)).

Analysis
A

History of Attractive Nuisance

[5–7] It is a well-established principle
of law that property owners owe no duty of
care to trespassers but to refrain from
wanton or willful conduct;  and even then,
only upon discovering a trespasser in a

position of danger.3  Cain v. Johnson, 755
A.2d 156, 160 (R.I.2000);  Tantimonico v.
Allendale Mutual Insurance Co., 637 A.2d
1056, 1061 (R.I.1994).  An exception to this
principle is the so-called ‘‘attractive nui-
sance’’ doctrine, which, in some instances,
imposes a duty of care on landowners to
trespassing children.  At the core of this
doctrine is the policy that

‘‘[t]here must and should be an accom-
modation between the landowner’s unre-
stricted right to use of his land and
society’s interest in the protection of the
life and limb of its young.  When these
respective social-economic interests are
placed on the scale, the public’s concern
for a youth’s safety far outweighs the
owner’s desire to utilize his land as he
sees fit.’’  Haddad v. First National
Stores, Inc., 109 R.I. 59, 64, 280 A.2d 93,
96 (1971).

Rhode Island adopted the Restatement
(Second) Torts’ articulation of the attrac-
tive nuisance doctrine in its 1971 decision
in Haddad.  There, a child was injured
while being pushed around a defendant
supermarket’s parking lot in a shopping
cart that had been left unsecured after the
store had closed.  Under the Restatement
(Second) Torts § 339 at 197 (1965),

‘‘[a] possessor of land is subject to liabil-
ity for physical harm to children tres-
passing thereon caused by an artificial
condition upon the land if

‘‘(a) the place where the condition ex-
ists is one upon which the possessor
knows or has reason to know that chil-
dren are likely to trespass, and

‘‘(b) the condition is one of which the
possessor knows or has reason to know
and which he realizes or should realize
will involve an unreasonable risk of
death or serious bodily harm to such
children, and

3. Significantly, when articulating this princi-
ple, the Court specifically precluded its appli-
cation to child-trespassers.  Tantimonico v.

Allendale Mutual Insurance Co., 637 A.2d
1056, 1061, 1061 n. 1 (R.I.1994).
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‘‘(c) the children because of their
youth do not discover the condition or
realize the risk involved in intermed-
dling with it or in coming within the
area made dangerous by it, and

‘‘(d) the utility to the possessor of
maintaining the condition and the bur-
den of eliminating the danger are slight
as compared with the risk to children
involved, and

‘‘(e) the possessor fails to exercise
reasonable care to eliminate the danger
or otherwise to protect the children.’’

B

Current Status of the ‘‘Attractive
Nuisance’’ Doctrine in

Rhode Island

Since deciding Haddad in 1971, we have
had but a few opportunities to consider the
attractive nuisance doctrine.4  In applying
the doctrine to the situation at issue here,
it is useful to consider the cases that have
come before this Court recently.  In 1992,
we affirmed the Superior Court’s grant of
a directed verdict in favor of the landown-
er in Bateman v. Mello, 617 A.2d 877, 881
(R.I.1992) (child injured when he fell from
a natural gas pipe upon which he was
climbing while on defendant landowner’s
property).  There we concluded that ‘‘[the]
defendant had no reason to foresee that
the gas pipe might be dangerous or involve
an unreasonable risk of serious injury to
[trespassing children].  The pipe and the
spotlight are not, in and of themselves,
inherently dangerous objects.’’  Id. at 880.
We further noted that the gas pipe served
a useful purpose and, because it was not
only the gas pipe, but also a spotlight
activated by a preset timer that caused the
plaintiff to fall, ‘‘that such a coincidental

string of happenings could not, under any
test of reasonable foreseeability, have been
anticipated by [the] defendant.’’  Id.

We next considered the doctrine in Wolf
v. National Railroad Passenger Corp., 697
A.2d 1082, 1086–87 (R.I.1997).  There we
affirmed summary judgment in favor of
the defendant railroad after a twelve-year-
old boy was killed tragically while trying to
outrun a train on a trestle that extended
over the water.  In Wolf, we embraced the
view of the overwhelming majority of ju-
risdictions that train trestles, as a matter
of law, are not attractive nuisances.  Id.
(citing Holland v. Baltimore & Ohio Rail-
road Co., 431 A.2d 597, 602 (D.C.Ct.App.
1981) (en banc );  Brownfield v. Missouri
Pacific Railroad Co., 794 S.W.2d 773, 777
(Tex.Ct.App.1990) (writ denied)).  That
rule rests on the notion that train trestles
are an ‘‘obvious danger’’ to even young
prospective trespassers.  Wolf, 697 A.2d at
1087 (describing the trestle in question as
a ‘‘deathtrap’’).

C

Facts Are Sufficient to Survive
Summary Judgment

[8, 9] Summary judgment is an ex-
treme remedy because it results in the end
of the suit.  See Plainfield Pike Gas &
Convenience, LLC, 994 A.2d at 57.  As
such, motions for summary judgment
should be denied where genuine issues of
material fact are present.  See Classic En-
tertainment & Sports, Inc., 988 A.2d at
849.  As it did in the Superior Court,
defendant argues before us that plaintiffs
raised no material facts from which a jury
could conclude (1) that defendant knew or
had reason to know children were likely to
trespass on the property or (2) that there
was any dangerous condition on its land of

4. The first case this Court considered after
adopting the attractive nuisance doctrine did
not apply it because the injuries in question
had occurred before this Court’s decision in

Haddad v. First National Stores, Inc., 109 R.I.
59, 280 A.2d 93 (1971).  See Mariorenzi v.
Joseph DiPonte, Inc., 114 R.I. 294, 300 n. 1,
333 A.2d 127, 130 n. 1 (1975).
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which it knew or had reason to know.  The
Superior Court agreed with that argu-
ment, but we do not.

In our opinion, plaintiffs have raised suf-
ficient facts from which a reasonable jury
could conclude that defendant knew or had
reason to know trespass was likely.5

First, defendant suggests in its argument
that it must know or have reason to know
that children are trespassing on the prop-
erty.  This, however, is not the teaching of
§ 339(a) of the Restatement (Second)
Torts;  that section does not require the
defendant to know or have reason to know
that children are trespassing on the prop-
erty, but rather that children are likely to
trespass on the premises.  Indeed, com-
ment e in the Reporter’s Notes in the
Restatement highlight this distinction by
noting that § 339(a) applies ‘‘whether chil-
dren are trespassing, or are likely to tres-
pass.’’  (Emphases added.)

In the deposition of Eric Gemborys, a
National Grid employee, it was disclosed
that he looks at the property five or six
times a year.6 He further indicated that he
was familiar with the area surrounding the
lot, that it was between School Street and
Route 1A, and that it was situated in the
midst of ‘‘quite a few’’ residential homes.
He conceded that National Grid had a
policy in place to address trespassers, not-
ing that in the event children were playing
on the property, the employee who ob-
served that activity was supposed to call
the police.7  Collectively, these facts give
rise to a genuine factual dispute about

whether the defendant knew or had reason
to know that children were likely to tres-
pass on the lot.  Questions of fact must be
resolved by a fact-finder and are not ap-
propriate for summary judgment.

Also, defendant argues that the condi-
tion causing the injury, two protruding
metal posts, was not one of which it knew
or had reason to know.  However, Mr.
Gemborys testified at his deposition that
he personally had visited the property five
or six times over two years. He also de-
scribed monthly maintenance by a
grounds-keeping crew that mowed the
grass and removed debris.  Based on
these activities by a variety of National
Grid agents, a reasonable jury could con-
clude that defendant knew or had reason
to know of the metal stakes protruding
from the ground.

In summary, because there are disputed
material facts from which a reasonable
jury could find that the defendant knew or
had reason to know that children were
likely to trespass and knew or had reason
to know of the potentially dangerous condi-
tion, the entry of summary judgment was
improper.

Conclusion

For the reasons set forth in this opinion,
we vacate the judgment of the Superior
Court.  This file is remanded to that court.

,
 

5. ‘‘The words ‘reason to know’ * * * denote
the fact that the actor has information from
which a person of reasonable intelligence or
of the superior intelligence of the actor would
infer that the fact in question exists, or that
such person would govern his conduct upon
the assumption that such fact exists.’’  Re-
statement (Second) Torts § 12 at 19 (1965).

6. Mr. Gemborys was not the employee
charged with these responsibilities at the time

of the incident in question.  However, the
record suggests that his predecessor, now-
deceased, carried on the same or similar
functions.

7. Mr. Gemborys’ deposition testimony is not
completely clear, but he at least suggested
that the protruding stakes may have held no
trespassing signs at one point.
































